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THE  WORK  AND  THE  JURISPRUDENCE 
OF  THE  INTERNATIONAL  COURT  OF  JUSTICE 

1947-1986* 

By  EDUARDO  JIMENEZ  DE  ARECHAGA1 


On  the  occasion  of  the  fortieth  anniversary  of  the  United  Nations,  it 
may  be  appropriate  to  attempt  a  survey  and  an  evaluation  of  the 
contribution  made  in  forty  years,  from  1947  to  1986,  by  its  principal 
judicial  organ,  the  International  Court  of  Justice. 

For  this  purpose,  the  substantive  work  of  the  Court  may  be  examined 
under  three  main  headings: 

First,  in  Section  I,  the  contribution  to  the  development  of  the  law  of 
the  UN  Charter. 

Secondly,  in  Section  II,  the  contribution  of  the  Court  to  the  codification 
and  progressive  development  of  general  international  law,  which  was, 
after  all,  the  main  reason  for  its  existence.  A  permanent  and  stable 
tribunal  was  set  up  so  that,  when  deciding  individual  disputes,  it  could 
at  the  same  time  determine  and  establish  general  principles  and  rules, 
thus  completing  and  developing  the  existing  body  of  law.  The  elaboration 
of  a  consistent  jurisprudence  could  not  be  performed  by  arbitral  tribunals, 
lacking  as  they  do  the  necessary  continuity. 

Thirdly,  Section  III  will  be  devoted  to  a  study  of  what  has  been, 
particularly  in  recent  years,  the  main  task  of  the  Court:  the  solution  of 
territorial  disputes,  including  the  delimitation  of  the  vast  maritime  areas 
over  which  States  have  asserted  their  claims  in  accordance  with  the  new 
law  of  the  sea. 

Finally,  Section  IV  will  be  devoted  to  an  inquiry  into  the  ways  in 
which  the  Court  has  confronted  and  solved  various  questions  concerning 
the  sources  of  international  law  and,  in  particular,  its  approach  to 
customary  law. 

I.  The  Contribution  of  the  Court  to  the  Development  of 
the  Law  of  the  United  Nations  Charter 

The  contribution  of  the  Court  to  the  development  of  the  law  of  the 
UN  Charter  has  been  made  principally,  but  not  exclusively,  through  the 
exercise  of  its  advisory  functions.  This  fact  does  not  diminish  its 
significance,  because,  in  the  exercise  of  its  advisory  functions,  the  Court 
remains  faithful  to  the  requirements  of  its  judicial  character.  The  opinions 

©  Professor  E.  Jimenez  de  Arechaga,  1988. 

1  Former  Professor  of  International  Law,  Montevideo  Law  School;  former  Judge  and  President, 
International  Court  of  Justice;  President,  World  Bank  Administrative  Tribunal. 
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are  given  after  a  quasi-judicial  procedure  and  the  Court  must  reach  its 
conclusions  ‘in  accordance  with  international  law’. 

(a)  The  Legal  Personality  of  International  Organizations 

Among  the  Court’s  advisory  opinions  a  prominent  place  must  be 
assigned  to  the  opinion  delivered  in  1949  on  Reparation  for  Injuries 
Suffered  in  the  Service  of  the  United  Nations }  In  that  case  the  Court, 
breaking  new  ground,  admitted  that,  besides  States,  there  are  other 
subjects  of  international  law.  Rejecting  the  traditional  view  which 
reserved  to  States  the  monopoly  of  international  personality,  it  recognized 
that  States,  in  order  to  conduct  and  intensify  their  co-operation,  have 
found  it  necessary  to  create  new  legal  subjects  possessing  rights  and 
duties  directly  emanating  from  international  law.  Thus  it  has  become 
established  that  intergovernmental  organizations  have  acquired  a  person¬ 
ality  of  their  own  and  occupy,  on  the  international  plane,  a  position 
independent  of  and  separate  from  each  one  of  the  member  States,  having 
also  the  capacity  to  make  claims  governed  by  international  law  against 
both  members  and  non-members  of  the  UN. 

The  Court  made  it  clear  also  that  the  personality  of  an  international 
organization  does  not  comprise  the  totality  of  rights  and  duties  possessed 
by  States  but  depends  ‘upon  its  purposes  and  functions  as  specified  or 
implied  in  its  constituent  documents  and  developed  in  practice’.3 

Another  inference  to  be  drawn  from  the  Court’s  opinion  is  that  the 
personality  of  an  international  organization  may  be  an  objective  one, 
valid  erga  omnes,  as  in  the  case  of  the  UN,  composed  by  ‘the  vast  majority 
of  the  members  of  the  international  community’,  or  may  only  exist  in 
respect  of  the  States  which  created  the  organization. 

In  the  advisory  opinion  on  Interpretation  of  the  Agreement  of  25  March 
ig$i  between  the  WHO  and  Egypt, 4  delivered  in  1980,  the  Court  reiterated 
that 

International  Organizations  are  subjects  of  international  law  and,  as  such,  are 
bound  by  any  obligations  incumbent  upon  them  under  general  rules  of 
international  law,  under  their  constitutions  or  under  international  agreements 
to  which  they  are  parties.5 

(b)  The  Legitimacy  of  Peace-keeping  Operations 

Another  important  advisory  opinion  was  the  one  delivered  in  1962  on 
Certain  Expenses  of  the  United  Nations ,6  In  this  case,  of  great  political 
significance,  the  Court  had  to  pronounce  on  the  legal  validity  of  peace¬ 
keeping  operations  by  UN  forces,  which  had  been  carried  out  under  the 
authority  of  the  General  Assembly  in  the  Middle  East,  and  under  the 


2  ICJ  Reports,  1949,  p.  174. 
5  Ibid.,  pp.  89-90. 


3  Ibid.,  p.  180. 


4  ICJ  Reports,  1980,  p.  67. 
ICy  Reports,  1962,  p.  151. 
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authority  of  the  Security  Council  and  later  the  General  Assembly  in 
the  Congo.  The  Court  accepted  the  legitimacy  of  this  progressive 
development  of  the  law  of  the  UN,  although  the  Charter  does  not  say  a 
word  in  this  respect.  In  rejecting  the  argument  that  these  operations 
were  unconstitutional  because  they  encroached  on  the  Security  Council’s 
monopoly  of  the  use  of  armed  forces,  the  Court  made  a  distinction 
between  enforcement  action  under  Chapter  VII,  which  is  the  monopoly 
of  the  Security  Council,  and  peace-keeping  operations  not  amounting  to 
enforcement  action. 

The  difference  between  the  two  lies  in  two  elements.  The  first  is  the 
need  for  the  consent  of  or  request  by  the  State  where  the  force  is  to  be 
stationed.  The  second  element  is  the  nature  of  the  task  assigned  to  the 
force,  which  does  not  involve  military  operations  except  in  self-defence 
nor  military  action  against  a  State. 

In  general,  the  Court  thus  safeguarded  the  constitutionality  of  these 
peace-keeping  operations,  which  have  become  an  indispensable  instru¬ 
ment  in  the  hands  of  the  UN  for  the  containment  of  crises  and  conflicts 
and  the  best  contribution  the  organization  may  make  today  to  the 
realization  of  its  essential  purpose:  the  maintenance  of  peace  and  security. 


(c)  International  Protection  of  Human  Rights 

On  the  subject  of  the  international  protection  of  human  rights  in  the 
Namibia  case7  the  Court  made  a  categorical  pronouncement  leaving  no 
doubt  that,  in  its  view,  the  Charter  of  the  UN  imposes  on  its  members 
legal  obligations  in  the  field  of  human  rights.  The  Court  stated  that 
under  the  Charter  ‘the  former  mandatory  had  pledged  itself  to  observe 
and  respect,  in  a  territory  having  an  international  status,  human  rights 
and  fundamental  freedoms  for  all  without  distinction  as  to  race’.8 9  By 
implanting  the  apartheid  system  South  Africa  had  committed  ‘a  flagrant 
violation  of  the  purposes  and  principles  of  the  Charter’.8 

In  the  1950  advisory  proceedings  concerning  the  Interpretation  of 
Peace  Treaties  with  Bulgaria ,  Hungary  and  Roumania 9  the  Court  had  to 
deal  with  the  contention  that  the  General  Assembly  request  was  ultra 
vires  because,  in  dealing  with  the  question  of  the  observance  of  human 
rights  and  fundamental  freedoms,  it  was  intervening  in  matters  essentially 
within  the  domestic  jurisdiction  of  States. 

The  Court  rejected  this  objection,  observing  that  the  question  of 
human  rights  came  within  the  scope  of  specific  provisions  of  the  Charter 
itself,  and  in  particular  Article  55.  In  the  light  of  this  pronouncement, 
it  may  be  concluded  that  for  the  Court  the  question  of  human  rights  and 

7  Legal  Consequences  for  States  of  the  Continued  Presence  of  South  Africa  in  Namibia  (South  West 
Africa )  notwithstanding  Security  Council  Resolution  2j6  (7970),  ICJ  Reports,  197*1  P-  3- 

8  Ibid.,  p.  57. 

9  ICJ  Reports,  1950,  p.  65. 
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non-discrimination  is  not  one  falling  within  the  domestic  jurisdiction  of 
member  States. 


(d)  Decolonization 

Perhaps  the  most  important  contribution  of  the  Court  to  the  progres¬ 
sive  development  of  the  law  of  the  Charter  is  the  one  made  in  respect 
of  the  process  of  decolonization,  which  is  one  of  the  major  achievements 
of  the  UN. 

At  the  very  beginning  of  the  anti-colonial  movement,  in  1952,  in  the 
contentious  case  concerning  Rights  of  Nationals  of  the  United  States  of 
America  in  Morocco ,10  the  Court  recognized  ‘that  Morocco,  even  under 
the  Protectorate,  has  retained  its  personality  as  a  State  in  international 
law’.11  And  in  i960,  in  the  contentious  case  between  India  and  Portugal 
concerning  Right  of  Passage  over  Indian  Territory ,12  the  Court  found 
that  Portugal  had  a  right  of  passage  over  Indian  territory,  subject  to  the 
regulation  and  control  of  India,  in  respect  of  private  persons,  civil  officials 
and  goods  in  general,  but  denied  such  a  right  in  respect  of  armed  forces, 
armed  police  and  arms  and  ammunition.13 

On  the  subject  of  decolonization  the  main  contribution  of  the  Court 
concerned  the  legal  situation  of  the  territory  of  South  West  Africa,  today 
Namibia.  In  its  1950  advisory  opinion  on  the  International  Status  of 
South  West  Africali  the  Court  proclaimed  in  decisive  terms  that 

The  authority  which  the  Union  Government  exercises  over  the  Territory  is 
based  on  the  Mandate.  If  the  Mandate  lapsed,  as  the  Union  Government 
contends,  the  latter’s  authority  would  equally  have  lapsed.  To  retain  the  rights 
derived  from  the  Mandate  and  to  deny  the  obligations  thereunder  could  not  be 
justified.15 

On  the  basis  of  this  fundamental  consideration  the  Court  concluded  in 
1950  that  the  Union  of  South  Africa  was  not  empowered  to  modify  the 
international  status  of  the  territory  and  continued  to  have  the  international 
obligations  of  submitting  reports  and  transmitting  petitions  from  the 
inhabitants  to  the  UN.16 

In  two  further  opinions17  the  Court  advised  the  General  Assembly  as 
to  how  its  supervisory  functions  over  the  mandate  should  be  exercised. 
And  in  its  advisory  opinion  of  1971,  on  Namibia ,  already  mentioned,  the 
Court  considered  valid  and  legitimate  the  decision  of  the  General 
Assembly  to  terminate  the  mandate  on  the  ground  that  South  Africa  had 
failed  to  fulfil  its  international  obligations  with  respect  to  Namibia,  by 
refusing  to  submit  reports  and  petitions  and  by  applying  the  regime  of 

10  ICJ  Reports,  1952,  p.  176.  11  ibid.,  p.  185. 

12  ICJ  Reports,  i960,  p.  6.  is  Ibld.,  pp.  45-6. 

14  ICy  Reports,  1950,  p.  128.  15  Ibid.,  p.  133.  16  Ibid.,  pp.  143-4. 

17  Voting  Procedure  on  Questions  relating  to  Reports  and  Petitions  concerning  the  Territory  of  South 
West  Africa,  ICy  Reports,  1955,  p.  67;  Admissibility  of  Hearings  of  Petitioners  by  the  Committee  on 
South  West  Africa,  ICy  Reports,  1956,  p.  23. 
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apartheid  to  the  territory,  thus  violating  the  purposes  and  principles  of 
the  Charter.  The  Court  based  this  conclusion  on  ‘one  of  the  fundamental 
principles  governing  the  international  relationship’  established  by  the 
mandate,  namely  ‘that  a  party  which  disowns  or  does  not  fulfil  its  own 
obligations  cannot  be  recognized  as  retaining  the  rights  which  it  claims 
to  derive  from  the  relationship’.18 

For  these  reasons  the  Court  concluded  that  ‘the  continued  presence 
of  South  Africa  in  Namibia  being  illegal,  South  Africa  is  under  obligation 
to  withdraw  its  administration  from  Namibia’  and  that  State  members 
of  the  UN  ‘are  under  obligation  to  recognize  the  illegality  of  South 
Africa’s  presence’  and  ‘the  invalidity  of  its  acts  on  behalf  of  or  concerning 
Namibia’,  refraining  from  any  dealings  ‘implying  recognition  of  the 
legality  of,  or  lending  support  or  assistance  to,  such  presence  and 
administration’.19 

In  its  1975  advisory  opinion  on  Western  Sahara 20  the  Court  examined 
the  General  Assembly  resolutions  on  the  question  of  self-determination 
and  decolonization,  in  particular  General  Assembly  Resolution  1514 
(XV),  the  Declaration  on  the  Granting  of  Independence  to  Colonial 
Countries  and  Peoples.  In  its  1971  advisory  opinion  on  Namibia  the 
Court,  speaking  of  the  development  of  international  law  in  regard  to 
non-self-governing  territories,  had  already  described  Resolution  1514 
(XV)  as  ‘a  further  important  stage  in  this  development’,  and  went  onto 
state  that  ‘the  Court  must  take  into  consideration  the  changes  which 
have  occurred  in  the  supervening  half-century,  and  its  interpretation 
cannot  remain  unaffected  by  the  subsequent  development  of  law  through 
the  Charter  of  the  United  Nations  and  by  way  of  customary  law’.21  It  is 
clear  from  the  context  of  the  opinion  that  this  reference  to  customary 
law  was  meant  to  include  Resolution  1514  (XV). 

In  the  Western  Sahara  advisory  opinion  the  Court  had  occasion  to 
express  more  detailed  views  as  to  the  method  by  which  Resolution  1514 
(XV)  had  become  part  of  general  customary  law.  It  results  from  the 
Court’s  pronouncement  in  this  respect  that  Resolution  1514,  through 
the  subsequent  practice  of  States  and  of  the  UN  itself,  generated  a  rule 
of  customary  law  abolishing  the  legitimacy  of  colonial  title  and  of  colonial 
domination.  The  Court  stated  that  ‘General  Assembly  Resolution  1514 
(XV)  provided  the  basis  for  the  process  of  decolonization  which  has 
resulted  since  i960  in  the  creation  of  many  States  which  are  today 

Members  of  the  United  Nations  .22 

As  to  the  modus  operandi  of  decolonization,  the  Court  said,  in  the  same 
opinion  on  Western  Sahara ,  that  ‘the  application  of  the  right  of  self- 
determination  requires  a  free  and  genuine  expression  of  the  will  of  the 
peoples  concerned’.23  Consequently,  a  consultation  of  the  will  of  the 

18  Legal  consequences  .  .  etc.,  ICJ  Reports,  1971,  p.  46-  19  Ibid.,  p.  58- 

20  ICJ  Reports,  1975,  p.  12.  21  ICJ  Reports,  1971,  p.  31. 

22  ICJ  Reports,  1975,  p.  32.  23  Ibld'  P-  32' 
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peoples  concerned  was  found  to  be  the  essential  feature  of  self- 
determination.  The  Court  added,  however,  that 

the  validity  of  the  principle  of  self-determination,  defined  as  the  need  to  pay 
regard  to  the  freely  expressed  will  of  peoples,  is  not  affected  by  the  fact  that  in 
certain  cases  the  General  Assembly  has  dispensed  with  the  requirement  of 
consulting  the  inhabitants  of  a  given  territory.  Those  instances  were  based  either 
on  the  consideration  that  a  certain  population  did  not  constitute  a  ‘pe°ple’ 
entitled  to  self-determination  or  on  the  conviction  that  a  consultation  was  totally 
unnecessary,  in  view  of  special  circumstances.24 

The  first  type  of  exception  would  exist,  for  instance,  in  those  cases 
where  the  General  Assembly  has  requested  the  States  concerned  to 
negotiate  on  the  question  of  sovereignty  and  transfer  of  territory  and  has 
refused  to  accept  the  effects  of  a  referendum  or  a  process  of  consultation 
of  the  present  inhabitants  of  a  given  territory. 

The  second  type  of  exception,  the  special  circumstances  making  a 
consultation  unnecessary,  existed  in  the  cases  of  Goa  and  of  Ifni  in 
relation  to  Morocco.  These  circumstances  combine  an  unchallenged  or 
accepted  territorial  claim  by  a  former  sovereign  which  ceased  to  be  so 
as  a  consequence  of  colonialism,  and  the  homogeneity  of  the  population 
of  an  enclave  with  that  of  the  former  sovereign  surrounding  it.  In  those 
cases  the  direct  retrocession  of  the  territory  was  considered  by  the 
General  Assembly  as  the  means  of  ensuring  at  the  same  time  both  the 
self-determination  of  the  people  and  the  immediate  end  of  a  colonial 
situation. 

(e)  Admission  of  States  as  Members  of  the  United  Nations 

In  its  1948  advisory  opinion  on  Conditions  of  Admission  of  a  State  to 
the  United  Nations 25  the  Court  advised  that  a  member  ‘is  not  juridically 
entitled  to  make  its  consent  to  the  admission  dependent  on  conditions 
not  expressly  provided  by  paragraph  1  [of  Article  4]’. 26  However,  in  the 
course  of  its  reasoning  the  Court  stated  that 

Article  4  does  not  forbid  the  taking  into  account  of  any  factor  which  it  is 
possible  reasonably  and  in  good  faith  to  connect  with  the  conditions  laid  down 
in  that  Article.  The  taking  into  account  of  such  factors  is  implied  in  the  very 
wide  and  very  elastic  nature  of  the  prescribed  conditions;  no  relevant  political 
factor  that  is  to  say,  none  connected  with  the  conditions  of  admission — is 
excluded.27 

This  answer  to  the  request  for  the  opinion,  which  recognized  a  certain 
discretion  in  the  attitude  of  each  member,  has  made  it  possible  to  evolve 
a  practice  which  has  led  today  to  the  universality  of  membership  of  the 
Organization. 

24  ICJ  Reports,  1975,  P-  33- 
26  Ibid.,  p.  65. 


26  ICJ  Reports,  1947-8,  p.  57. 

27  Ibid.,  p.  63. 
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(f)  Protection  of  the  Rights  of  Staff  Members 


In  its  1954  advisory  opinion  concerning  the  Effect  of  Awards  of 
Compensation  made  by  the  UN  Administrative  Tribunal 2H  the  Court 
concluded 

that  the  General  Assembly  has  not  the  right  on  any  grounds  to  refuse  to  give 
effect  to  an  award  of  compensation  made  by  the  Administrative  Tribunal  of  the 
United  Nations  in  favour  of  a  staff  member  of  the  United  Nations  whose 
contract  of  service  has  been  terminated  without  his  consent.29 

The  main  basis  for  this  decision  was  the  judicial  nature  of  that  Tribunal. 
In  thus  protecting  the  rights  of  staff  members  the  Court  stated  that  it 
would 

hardly  be  consistent  with  the  expressed  aim  of  the  Charter  to  promote  freedom 
and  justice  for  individuals  and  with  the  constant  preoccupation  of  the  United 
Nations  Organization  to  promote  this  aim  that  it  should  afford  no  judicial  or 
arbitral  remedy  to  its  own  staff  for  the  settlement  of  any  disputes  which  may 
arise  between  it  and  them.30 

The  Court  added  that  the  power  to  establish  a  Tribunal,  to  do  justice 
as  between  the  Organization  and  the  staff  members,  arises  by  necessary 
intendment  out  of  the  Charter,  because  it  is  ‘essential  to  ensure  the 
efficient  wTorking  of  the  Secretariat,  and  to  give  effect  to  the  paramount 
consideration  of  securing  the  highest  standards  of  efficiency,  competence 
and  integrity’.31 

In  an  advisory  opinion  of  1956  concerning  Judgments  of  the  Administra¬ 
tive  Tribunal  of  the  ILO  upon  Complaints  made  against  UNESCO 32  the 
Court  extended  this  judicial  protection  to  the  staff  of  other  international 
organizations,  by  exercising  a  power  of  revision  of  the  awards  of  the 
ILO  Administrative  Tribunal.  A  similar  decision  with  respect  to  staff 
members  of  the  UN  was  adopted  by  the  Court  in  its  advisory  opinion 
of  1973,  concerning  the  Application  for  Review  of  Judgment  No.  158  of 
the  United  Nations  Administrative  Tribunal .33  And  in  1982  in  the 
Application  for  Review  of  Judgment  No.  273  of  UNAT3i  the  Court 
admitted  the  legitimacy  of  the  review  procedure  at  the  request  of  a 
member  State. 

II.  The  Contribution  of  the  Court  to  the  Progressive 
Development  of  General  International  Law 

The  contribution  of  the  Court  to  the  progressive  development  of 
general  international  law  has  covered  a  wide  field.  I  he  Court  has  dealt 
with  the  law  of  treaties,  including  the  definition  of  a  treaty,  the  rules 


28  ICJ  Reports,  1954,  p.  47- 
31  Ibid.,  p.  57. 

33  ICJ  Reports,  1973,  p.  166. 


29  Ibid.,  p.  62. 


62.  30  Ibid.,  p.  57. 

32  ICJ  Reports,  1956,  p.  77. 
34  ICJ  Reports,  1982,  p.  325. 
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governing  its  interpretation  and  reservations  to  multilateral  treaties.  It 
has  made  important  pronouncements  on  the  basic  principle6  governing 
the  conduct  of  States,  such  as  the  interdiction  of  the  use  of  force,  the 
duty  of  non-intervention  and  the  conditions  of  the  right  of  individual 
and  collective  self-defence.  The  Court  has  also  dealt  with  the  customary 
rules  concerning  maritime  matters  such  as  the  baselines  of  the  territorial 
sea  and  innocent  passage  through  straits.  It  has  applied  the  rules 
governing  diplomatic  privileges  and  immunities  and  diplomatic  asylum. 
Finally,  it  has  pronounced  on  several  questions  concerning  the  law  of 
State  responsibility,  such  as  the  diplomatic  protection  of  nationals  and 
of  shareholders  of  a  corporation;  the  responsibility  of  States  for  the  acts 
of  their  officials  and  of  private  persons;  the  rule  as  to  the  exhaustion  of 
local  remedies;  and  the  distinction  between  obligations  towards  another 
State  and  obligations  erga  omnes. 

(a)  The  Definition  of  a  Treaty 

In  various  cases  before  the  International  Court  of  Justice  the  question 
whether  an  instrument  was  a  treaty  had  decisive  significance  for  the 
establishment  of  the  Court’s  jurisdiction  with  respect  to  the  dispute. 
This  circumstance  obliged  the  Court  to  pronounce  on  an  issue  which, 
at  first  sight,  might  seem  to  be  a  purely  academic  question. 

In  the  Anglo-Iranian  Oil  Company  case,35  decided  in  1952,  the 
jurisdiction  of  the  Court  was  invoked  on  the  basis  of  Iran’s  acceptance 
of  the  Optional  Clause,  dating  from  1932,  which  referred  to  disputes 
‘relating  to  the  application  of  treaties  or  conventions  accepted  by  Persia 
and  subsequent  to  the  ratification  of  this  declaration’.  The  UK  invoked, 
as  a  treaty  subsequent  to  1932,  a  concession  contract  of  1933,  signed 
between  the  Government  of  Iran  and  the  Anglo-Persian  Oil  Company, 
contending  that  this  agreement  had  a  double  character,  being  at  once  a 
concessionary  contract  between  the  Iranian  Government  and  the  com¬ 
pany,  and  a  treaty  between  the  two  governments.  The  Court  did  not 
accept  this  view  and  considered  the  instrument  ‘as  nothing  more  than  a 
concessionary  contract  between  a  government  and  a  foreign  corporation. 
The  United  Kingdom  Government  is  not  a  party  to  the  contract;  there 
is  no  privity  of  contract’  between  the  two  Governments.36  This  decision 
implies  that  a  treaty  requires  two  or  more  States  bound  vis-a-vis  each 
other.  It  would  be  wrong,  however,  to  assume  that  the  Court  endorsed 
a  restrictive  definition  of  a  treaty  as  an  agreement  concluded  only  between 
two  or  more  States. 

In  the  jurisdictional  phase  of  the  South  West  Africa  cases,37  in  1962, 
the  Court  accepted  that  the  notion  of  ‘treaty’  also  covered  an  agreement 
between  a  State  and  an  international  organization  such  as  the  League  of 
Nations.  The  Court  decided,  for  the  purpose  of  establishing  its  jurisdic- 


35 


ICJf  Reports,  1952,  p.  93. 


36  Ibid.,  p.  1 12. 


37 


ICJ  Reports ,  1962,  p.  319. 
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tion,  that  the  mandate  ‘in  fact  and  in  law,  is  an  international  agreement 
having  the  character  of  a  treaty  or  convention’.38  This  finding  was  the 
basis  for  the  subsequent  action  of  the  General  Assembly  in  revoking 
the  mandate,  in  view  of  the  persistent  violation  of  its  terms  by  South 
Africa. 

It  has  been  suggested  that  it  is  necessary  to  exclude  from  the 
definition  of  a  treaty  the  declarations  of  principle,  communiques,  political 
statements  or  ‘gentlemen’s  agreements’  which  represent  a  concurrence 
of  wills  but  produce  no  legal  effects.  However,  in  the  light  of  another 
judgment  of  the  Court,  it  would  be  wrong  to  exclude  completely  all  such 
documents  as  never  amounting  to  a  treaty.  In  the  jurisdictional  phase  of 
the  Aegean  Sea  Continental  Shelf  case,39  decided  in  1978,  the  Greek 
Government  sought  to  establish  the  jurisdiction  of  the  Court  on  the 
basis  of  a  joint  communique  of  the  Prime  Ministers  of  Greece  and 
Turkey  stating  that  the  problems  dividing  the  two  countries  should  be 
resolved  peacefully  ‘and  as  regards  the  Continental  Shelf  of  the  Aegean 
Sea,  by  the  International  Court  of  Justice’.  Turkey  communicated  to 
the  Court  the  view  that  ‘it  is  evident  that  a  joint  communique  does  not 
amount  to  an  agreement  under  international  law’.40  The  Court  observed 
that  there  is  ‘no  rule  of  international  law  which  might  preclude  a  joint 
communique  from  constituting  an  international  agreement  to  submit  a 
dispute  to  arbitration  or  judicial  settlement’.40  However,  the  Court, 
having  regard  to  the  actual  terms  of  the  communique  and  to  the  particular 
circumstances  in  which  it  was  drawn  up,  did  not  accept  it  as  a  basis  of 
jurisdiction. 


(b)  Reservations  to  Multilateral  Treaties 

The  1951  advisory  opinion  of  the  Court  on  Reservations  to  the 
Convention  on  Genocide 41  had  a  decisive  influence  on  the  way  this  subject 
was  codified  in  the  Vienna  Convention  on  the  Law  of  Treaties.  In  this 
opinion  the  Court  discarded  the  traditional  unanimity  principle,  which 
required  assent  to  the  reservation  by  all  the  parties,  and  asserted  that 
‘the  conception  of  the  absolute  integrity  of  a  convention’  was  not  a  rule 
of  international  law  ‘but  only  an  administrative  practice  of  the  League 
of  Nations’.  The  Court  pointed  out  that  there  existed  among  the 
American  States  a  different  and  ‘more  flexible  practice  which  would 
bring  about  the  participation  of  as  many  States  as  possible’.42  The  Court, 
and  following  it,  the  Vienna  Convention,  established  the  criterion  of  the 
compatibility  of  the  reservation  with  the  object  and  purpose  of  the  treaty. 
However,  this  compatibility  test  is  only  a  general  guide  to  States  in  that 
its  application  is  left  entirely  to  the  appraisal  of  each  contracting  party. 
This  result  made  the  Court’s  conclusion  practically  equivalent  to  the 


38  Ibid.,  p.  330. 

41  ICJ  Reports,  1951,  p.  15. 


39  ICJ  Reports,  1978,  p.  3. 


40  Ibid.,  p.  39. 
42  Ibid.,  p.  26. 
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flexibility  of  the  Pan-American  system,  where  the  objection  to  a  reser¬ 
vation  by  a  single  State  does  not  exclude  the  reserving  State  from 
participating  in  the  treaty. 

(c)  Interpretation  of  Treaties 

On  the  subject  of  the  interpretation  of  treaties,  the  Vienna  Convention, 
in  confining  travaux  preparatoires  to  the  role  of  a  supplementary  means 
of  interpretation’,  reflected  the  established  jurisprudence  of  the  Court. 
In  its  advisory  opinion  on  the  Competence  of  the  General  Assembly  for 
the  Admission  of  a  State  to  the  United  Nations ,43  the  International  Court 
of  Justice  referred  to  some  statements  inviting  the  Court  to  investigate 
the  travaux  preparatoires  and  stated  that 

the  first  duty  of  a  tribunal  which  is  called  upon  to  interpret  and  apply  the 
provisions  of  a  treaty,  is  to  endeavour  to  give  effect  to  them  in  their  natural  and 
ordinary  meaning  in  the  context  in  which  they  occur.  If  the  relevant  words  in 
their  natural  and  ordinary  meaning  make  sense  in  their  context,  that  is  an  end 
of  the  matter.  If,  on  the  other  hand,  the  words  in  their  natural  and  ordinary 
meaning  are  ambiguous  or  lead  to  an  unreasonable  result,  then,  and  then  only, 
must  the  Court,  by  resort  to  other  methods  of  interpretation,  seek  to  ascertain 
what  the  parties  really  did  mean  when  they  used  these  words.44 

(d)  The  Legal  Effect  of  Unilateral  Declarations 

The  legal  effect  of  unilateral  declarations  made  publicly  by  the  high 
authorities  of  a  State  was  considered  by  the  Court  in  the  Nuclear  Tests 
cases45  between  France,  on  one  side,  and  Australia  and  New  Zealand, 
on  the  other.  The  latter  States  complained  of  the  nuclear  tests  carried 
out  by  France  in  the  atmosphere  of  the  South  Pacific.  The  Court  adopted 
in  1973  at  their  request  a  provisional  measure  asking  France  to  avoid 
nuclear  tests  causing  the  deposit  of  radioactive  fallout  in  the  territory 
of  the  applicant  States.  In  1974,  when  dealing  with  the  questions  of 
jurisdiction  and  admissibility  of  the  applications,  the  Court  concluded 
that  the  claims  of  the  applicant  States  no  longer  had  any  object  because 
the  President  of  the  French  Republic  and  the  Ministers  of  Foreign 
Relations  and  of  Defence  had  announced  publicly  that  as  from  1975 
France  would  no  longer  carry  out  atmospheric  tests  but  conduct  them 
underground.  The  Court  stated  that  ‘an  undertaking  of  this  kind,  if 
given  publicly,  and  with  an  intent  to  be  bound,  even  though  not  made 
within  the  context  of  international  negotiations,  is  binding’.  The  Court 
based  this  conclusion  on  ‘one  of  the  basic  principles  governing  the 
creation  and  performance  of  legal  obligations,  whatever  their  source’, 
namely  the  principle  of  good  faith.  Thus,  added  the  Court,  ‘interested 

43  ICJt  Reports,  1950,  p.  4. 

44  Ibid.,  p.  8.  See  also  Ambatielos  case,  ICJ  Reports,  1952,  p.  28  at  p.  45. 

45  ICJ  Reports,  1974,  pp.  253,  457. 


OF  THE  ICJ  1947-1986  n 

States  may  take  cognizance  of  unilateral  declarations  and  place  confidence 
in  them,  and  are  entitled  to  require  that  the  obligations  thus  created  be 
respected’.46 


(e)  Most-Favoured-Nation  Clauses 

In  several  cases  the  parties  before  the  Court  invoked  rights  derived 
from  most-favoured-nation  clauses.  This  gave  occasion  to  the  Court  to 
establish  certain  substantive  rules  and  fundamental  principles  governing 
the  legal  regime  of  most-favoured-nation  clauses. 

In  the  case  concerning  Rights  of  Nationals  of  the  United  States  of 
America  in  Morocco ,  the  US  contended 

that  the  most-favoured-nation  clauses  in  treaties  with  countries  like  Morocco 
were  not  intended  to  create  merely  temporary  or  dependent  rights,  but  were 
intended  to  incorporate  permanently  these  rights  and  render  them  independent 
of  the  treaties  by  which  they  were  originally  accorded.47 

Consequently,  the  US  claimed  that  its  right  to  exercise  consular  jurisdic¬ 
tion  in  Morocco  ‘was  not  affected  by  the  surrender  by  Great  Britain  of 
its  right  of  jurisdiction  in  the  French  Zone’.48  The  US  contended  that 
‘the  rights  or  privileges  which  a  country  was  entitled  to  invoke  by  virtue 
of  a  most-favoured-nation  clause’  could  be  ‘enjoyed  and  exercised  even 
after  the  abrogation  of  the  treaty  provisions  from  which  they  had  been 
derived’.49 

The  Court  was  ‘unable  to  accept  this  contention’,  stating  that  ‘it  is 
not  established  that  most-favoured-nation  clauses  in  treaties  with 
Morocco  have  a  meaning  and  effect  other  than  such  clauses  in  other 
treaties  or  are  governed  by  different  rules  of  law’.50  So  the  Court  pro¬ 
claimed  the  general  rule  that  when  provisions  granting  rights  or  privileges 
‘have  been  abrogated  or  renounced  these  provisions  can  no  longer  be 
relied  upon  by  virtue  of  a  most-favoured-nation  clause’.50  The  Court 
based  its  conclusion  on  the  fundamental  raison  d'etre  of  the  clause, 
namely  that 

the  intention  of  the  most-favoured-nation  clauses  was  to  establish  and  to 
maintain  at  all  times  fundamental  equality  without  discrimination  among  all  of 
the  countries  concerned.51 

In  the  Anglo- Iranian  Oil  Company  case  the  UK  advanced  the  pro¬ 
position  that  since  it  might  be  the  case  that  countries,  such  as  Denmark, 
which  had  treaties  with  Iran  subsequent  to  1932  could  invoke  the  Iranian 
Declaration  accepting  the  Optional  Clause,  and  since  it  might  also  be 
the  case  that  countries,  such  as  the  UK,  which  had  treaties  with  Iran 
prior  to  1932  could  not  invoke  this  Declaration,  the  former  countries 


46  Ibid.,  pp.  268,  473. 
49  Ibid.,  p.  191 . 


47  ICJ  Reports,  1952,  p.  204. 
50  Ibid.,  p.  204. 


48  Ibid.,  p.  1 89. 
51  Ibid.,  p.  192. 
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might  be  considered  to  be  in  a  privileged  position  as  compared  with  the 
latter  countries.  On  that  basis,  the  UK  claimed  that  if  Denmark 

can  bring  before  the  Court  questions  as  to  the  application  of  her  1934  Treaty 
with  Iran,  and  if  the  United  Kingdom  cannot  bring  before  the  Court  questions 
as  to  the  application  of  the  same  Treaty  to  the  benefit  of  which  she  is  entitled 
under  the  most-favoured-nation  clause,  then  the  United  Kingdom  would  not 
be  in  the  position  of  the  most-favoured-nation.52 

But  the  Court  rejected  this  argument  on  the  ground  that  a  most¬ 
favoured-nation  clause  concerning  the  treatment  of  subjects  and  com¬ 
merce  did  not  cover  jurisdictional  matters.  The  Court  said: 

The  Court  needs  only  observe  that  the  most-favoured-nation  clause  in  the 
Treaties  of  1857  and  1903  between  Iran  and  the  United  Kingdom  has  no  relation 
whatever  to  jurisdictional  matters  between  the  two  Governments.52 

The  Court  thus  applied  the  general  rule  to  the  effect  that  a  most¬ 
favoured-nation  clause  can  only  operate  in  regard  to  the  subject-matter 
which  the  two  States  had  in  mind  when  they  inserted  the  clause  in  their 
treaty.  In  other  words,  clauses  conferring  most-favoured-nation  rights 
in  respect  of  a  certain  matter,  or  class  of  matter,  such  as  trade  or 
navigation,  for  instance,  can  only  attract  the  rights  conferred  by  other 
treaties  in  regard  to  the  same  matter  or  class  of  matter. 

In  the  Ambatielos  case53  between  Greece  and  the  UK,  the  Hellenic 
Government  invoked  a  treaty  of  1886  which  contained  a  most-favoured¬ 
nation  clause  with  respect  to  ‘all  matters  relating  to  commerce  and 
navigation’.  Relying  upon  this  clause,  Greece  invoked  the  provisions  of 
several  treaties  dating  from  1654,  1660,  1661  and  1670  establishing  the 
obligation  of  the  parties  to  ‘cause  justice  and  right  to  be  speedily 
administered  to  the  subjects  and  people  of  the  other  Party’.04 

The  UK  contended  that  the  treaty  of  1886 

dealing  with  matters  of  commerce  and  navigation,  cannot  be  invoked  to  claim 
the  benefits  of  provisions  in  other  treaties  concerning  judicial  proceedings  which, 
in  the  Treaty  of  1886,  form  the  subject  of  a  separate  article.55 

On  the  other  hand,  the  Hellenic  Government  contended  that  a  litigation 
arising  out  of  a  commercial  contract  may  be  considered  as  a  matter 
relating  to  commerce  and  thus  falling  within  the  term  ‘all  matters  relating 
to  commerce  and  navigation’. 

The  Court  did  not  pronounce  on  this  issue  but  concluded  from  these 
opposing  contentions  that  a  difference  existed  between  the  parties  which 
was  based  on  the  provisions  of  the  1886  Treaty  and  consequently  that 
the  UK  was  under  an  obligation  to  submit  to  arbitration  the  Ambatielos 
claim.56  The  Commission  of  Arbitration  which  decided  the  claim  in 

52  ICJ  Reports ,  1952,  p.  93. 

53  Ambatielos  case  ( Merits :  Obligation  to  Arbitrate),  ICJ  Reports,  1953,  p.  10. 

54  Ibid.,  p.  20.  55  Ibid.,  p.  21.  56  Ibid.,  pp.  22-3. 
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1956,  while  holding  that  ‘the  most-favoured-nation  clause  can  only 
attract  matters  belonging  to  the  same  category  of  subject  as  that  to  which 
the  clause  itself  relates’,  reached,  however,  conclusions  different  on  this 
point  from  those  put  forward  by  the  UK.57 

(f )  The  Prohibition  of  the  Use  of  Force 

In  its  first  judgment  in  a  contentious  case,  in  1949,  in  the  Corfu 
Channel  case  (Merits),08  the  Court  had  occasion  to  make  a  pronouncement 
with  respect  to  the  fundamental  obligation  of  States  under  Article  2, 
paragraph  4,  of  the  Charter  to  abstain  from  the  use  of  force  in  international 
relations.  In  that  case  the  Court  gave  judgment  to  the  effect  that  Albania 
was  responsible  for  the  explosions  which  occurred  in  Albanian  waters 
and  for  the  damage  and  loss  of  human  life  that  resulted  for  the  UK  Navy 
from  those  explosions.  Subsequent  to  the  disaster,  the  UK  carried  out 
a  mine-sweeping  operation  in  Albanian  territorial  waters,  and  Albania 
argued  that  this  operation  was  illegal.  The  agent  for  the  UK  contended 
that  the  action  was  not  contrary  to  the  prohibition  of  the  use  of  force  in 
Article  2,  paragraph  4,  of  the  Charter,  because  that  action  did  not 
threaten  the  territorial  integrity  or  the  political  independence  of  Albania.59 

The  Court  rejected  the  line  of  defence  invoked  by  the  UK  in  support 
of  the  legality  of  the  mine-sweeping  operation,  concluding  that  ‘to  ensure 
respect  for  international  law,  of  which  it  is  the  organ,  the  Court  must 
declare  that  the  action  of  the  British  Navy  constituted  a  violation  of 
Albanian  sovereignty’.60  While  the  Court  did  not  refer  to  Article  2, 
paragraph  4,  it  expressly  rejected  the  defence  which  classified  the 
operation  as  forms  of  self-protection  or  self-help.  The  Court  stated  that 
‘Between  independent  States,  respect  for  territorial  sovereignty  is  an 
essential  foundation  of  international  relations’.61 

In  its  most  recent  judgment,  in  1986,  in  the  case  concerning  Military 
and  Paramilitary  Activities  in  and  against  Nicaragua ,62  the  Court  again 
examined  the  rule  prohibiting  the  use  of  force,  not  under  the  law  of  the 
Charter,  but  as  established  by  customary  international  law.  The  Court 
found  that  ‘there  exists  in  customary  international  law  an  opinio  iuris  as 
to  the  binding  character  of  such  abstention’.  It  considered  that 

This  opinio  iuris  may,  though  with  all  due  caution,  be  deduced  from,  inter 
alia,  the  attitude  of  the  Parties  and  the  attitude  of  States  towards  certain 
General  Assembly  resolutions,  and  particularly  resolution  2625  (XXV)  entitled 
‘Declaration  on  Principles  of  International  Law  concerning  Friendly  Relations 
and  Co-operation  among  States  in  accordance  with  the  Charter  of  the  United 
Nations’.62 

The  Court  further  stated  that  ‘the  essential  consideration  is  that  both 

57  Reports  of  International  Arbitral  Awards,  v ol.  12,  p.  106.  ’8  ICJ  Reports,  1949,  p.  4. 

59  ICJ  Pleadings,  1949,  vol.  3,  p.  296.  60  ICJ  Reports,  1949,  p.  35. 

6i  ibid.  62  ICJ  Reports,  1986,  pp.  99-100. 
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the  Charter  and  the  customary  international  law  flow  from  a  common 
fundamental  principle  outlawing  the  use  of  force  in  international 
relations’.63 


(g)  The  Duty  of  Non-intervention 

In  the  Corfu  Channel  case  an  attempt  was  made  to  justify  the  mine¬ 
sweeping  operation  as  an  act  of  intervention  designed  to  assist  the  Court 
by  providing  evidence  of  the  existence  of  mines  in  the  Channel.  The 
Court  rejected  this  contention,  observing,  in  vigorous  terms,  that  it 

can  only  regard  the  alleged  right  of  intervention  as  the  manifestation  of  a  policy 
of  force,  such  as  has,  in  the  past,  given  rise  to  most  serious  abuses  and  such  as 
cannot,  whatever  be  the  present  defects  in  international  organization,  find  a 
place  in  international  law.  Intervention  is  perhaps  still  less  admissible  in  the 
particular  form  it  would  take  here;  for,  from  the  nature  of  things,  it  would  be 
reserved  for  the  most  powerful  States,  and  might  easily  lead  to  perverting  the 
administration  of  international  justice  itself.64 

A  further  elaboration  of  the  elements  and  the  contents  of  the  principle 
of  non-intervention  was  made  by  the  Court  in  the  1986  judgment  on  the 
merits  of  the  case  between  Nicaragua  and  the  US.  The  Court  found  that 
the  element  of  coercion  ‘defines,  and  indeed  forms  the  very  essence  of, 
prohibited  intervention’.65  It  declared  that  the  principle  is  ‘part  and 
parcel  of  customary  international  law’  and  again  found  the  existence  of 
opinio  juris  in  the  Friendly  Relations  Declaration  and  in  the  pronounce¬ 
ment  of  the  Court  in  the  Corfu  Channel  case  quoted  above. 

As  to  the  content  of  the  principle,  the  Court  said  that  a  prohibited 
intervention  is  one  ‘bearing  on  matters  on  which  each  State  is  permitted, 
by  the  principle  of  State  sovereignty,  to  decide  freely.  One  of  these  is 
the  choice  of  a  political,  economic,  social  and  cultural  system,  and  the 
formulation  of  foreign  policy.’66  It  further  stated  that  ‘the  Court  cannot 
contemplate  the  creation  of  a  new  rule  opening  up  a  right  of  intervention 
by  one  State  against  another  on  the  ground  that  the  latter  has  opted  for 
some  particular  ideology  or  political  system’.67  Conversely,  the  Court 
refused  to  find  a  ‘general  right’  of  intervention  ‘in  support  of  an  internal 
opposition  in  another  State’  whose  cause  appeared  particularly  worthy 
by  reason  of  the  political  and  moral  values  with  which  it  was  identified.68 

Finally,  the  Court  asserted  that  intervention  would  not  be  justified  by 
a  request  for  assistance  made  by  an  opposition  group  in  another  State. 
The  Court  said  that 

it  is  difficult  to  see  what  would  remain  of  the  principle  ...  if  intervention, 
which  is  already  allowable  at  the  request  of  the  government  of  a  State,  were 
also  to  be  allowed  at  the  request  of  the  opposition.69 

63  icy  Reports,  1986,  p.  97.  64  ICJ  Reports,  1949,  p.  35. 

65  ICJ  Reports,  1986,  p.  108.  66  Ibid.,  p.  108.  67  Ibid.,  p.  133. 

68  Ibid.,  pp.  108-9.  69  Ibid.,  p.  126. 
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(h)  The  Right  of  Self-Defence  and  its  Limits 

The  Court  examined  in  the  Nicaragua  v.  United  States  case  the  right 
of  individual  and  collective  self-defence  and  asserted  categorically  that 

under  international  law  in  force  today — whether  customary  international  law  or 
that  of  the  United  Nations  system — States  do  not  have  a  right  of  ‘collective’ 
armed  response  to  acts  which  do  not  constitute  an  ‘armed  attack’.70 

On  the  question  of  whether  there  is  a  right  of  self-defence  against  the 
imminent  threat  of  armed  attack  the  Court  found  a  way  to  avoid  the 
issue,- by  pointing  out  that  both  parties  had  relied  on  the  right  of  self- 
defence  ‘in  the  case  of  an  armed  attack  which  has  already  occurred’.71 

In  respect  of  the  concept  of  an  armed  attack,  the  Court  relied  on  the 
Definition  of  Aggression  annexed  to  General  Assembly  Resolution  3314 
(XXIX)  to  conclude  that  an  armed  attack  includes  not  only  action  by 
regular  armed  forces  across  an  international  border,  but  also  the  sending 
of  armed  bands  which  carry  out  acts  of  armed  force  against  another  State 
of  such  gravity  as  to  amount  to  an  actual  armed  attack.  The  Court  found 
that  the  concept  of  ‘armed  attack’  does  not  include  ‘assistance  to  rebels 
in  the  form  of  the  provision  of  weapons  or  logistical  or  other  support’, 
but  stated  that  such  assistance  ‘may  be  regarded  as  a  threat  or  use  of 
force  or  amount  to  intervention  in  the  internal  or  external  affairs  of  other 
States’.72 

An  important  requirement  which  the  Court  emphasized  is  that 

it  is  the  State  which  is  the  victim  of  an  armed  attack  which  must  form  and 
declare  the  view  that  it  has  been  so  attacked.  There  is  no  rule  in  customary 
international  law  permitting  another  State  to  exercise  the  right  of  collective  self- 
defence  on  the  basis  of  its  own  assessment  of  the  situation.73 

The  Court  further  observed  that 

the  requirement  of  a  request  by  the  State  which  is  the  victim  of  the  alleged 
attack  is  additional  to  the  requirement  that  such  a  State  should  have  declared 
itself  to  have  been  attacked.74 

(i)  Maritime  International  Law 

The  codification  and  progressive  development  of  the  law  of  the  sea, 
which  is  the  major  achievement  of  the  UN  in  the  legal  field,  has 
incorporated  certain  decisions  and  pronouncements  made  by  the  Court 
in  several  cases.  Thus,  for  instance,  in  the  Fisheries  case75  between  the 
UK  and  Norway,  decided  in  1951,  the  Court  accepted  the  validity  in 
international  law  of  the  method  employed  by  Norway  for  the  delimitation 
of  its  fisheries  zone  by  means  of  straight  baselines  joining  appropriate 

70  Ibid.,  p.  1 10;  and  see  also  the  judgment  at  p.  103.  71  Ibid.,  p.  103. 

72  Ibid.,  pp.  103-4.  73  Ibid.,  p.  104.  74  Ibid.,  p.  105. 

75  ICJ  Reports,  1951,  p.  116. 
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points  of  the  coast.  The  Court  considered  that  this  method  was  not 
contrary  to  international  law  in  respect  of  coastlines  such  as  that  of 
Norway,  which  is  deeply  indented  and  cut  into,  and  has  a  fringe  of 
islands  along  the  coast  and  in  its  immediate  vicinity. 

At  the  first  UN  Conference  on  the  Law  of  the  Sea,  in  1958,  when 
codifying  the  law  applicable  to  the  territorial  sea,  the  Conference 
incorporated  this  decision  of  the  Court  as  a  general  rule  applicable  to  all 
coastlines  presenting  the  same  physical  characteristics,  in  order  to  draw 
the  baseline  from  which  the  breadth  of  the  territorial  sea  is  measured. 

The  Law  of  the  Sea  Convention  incorporates  this  rule  in  Article  7, 
paragraph  1,  and  in  paragraph  3  it  codifies  certain  other  statements  made 
by  the  Court  in  the  Fisheries  case  to  qualify  its  acceptance  of  the 
Norwegian  decrees.  One  such  condition  was  that  the  drawing  of  straight 
baselines  must  not  depart  to  any  appreciable  extent  from  the  general 
direction  of  the  coast,  and  the  second  was  that  the  sea  areas  lying  within 
the  line  must  be  sufficiently  closely  linked  to  the  land  domain  to  be 
subject  to  the  regime  of  internal  waters.  Paragraph  5  of  Article  6  is  also 
inspired  by  certain  considerations  advanced  by  the  Court  in  the  same 
case  to  the  effect  that  in  determining  particular  baselines  account  may 
be  taken  of  economic  interests  peculiar  to  the  region  concerned,  the 
reality  and  the  importance  of  which  are  clearly  evidenced  by  long  usage. 

On  the  subject  of  innocent  passage  through  territorial  waters,  the 
codification  of  the  law  of  the  sea,  in  1958  as  in  1982,  has  incorporated  a 
fundamental  obligation  of  the  coastal  State,  which  was  the  basis  of  the 
main  decision  of  the  Court  in  the  Corfu  Channel  case.  Article  24  of  the 
Montego  Bay  Convention,  under  the  title  ‘Duties  of  the  coastal  State’, 
provides  in  Article  24,  paragraph  2,  that  ‘the  coastal  State  shall  give 
appropriate  publicity  to  any  danger  to  navigation,  of  which  it  has 
knowledge,  within  its  territorial  sea’.  In  the  Corfu  Channel  case  the  Court 
determined  the  international  responsibility  of  Albania  by  holding  that 
Albania  could  not  ignore  the  existence  of  mines  in  the  channel  and 
consequently  there  had  been  a  violation  by  that  country  of  an  existing 
obligation:  a  State  which  knows  or  should  know  that  a  minefield  has 
been  laid  in  its  territorial  waters  is  obliged  to  notify  other  States  of  its 
existence.  The  Court  asserted  that  this  duty  is  based 

on  certain  general  and  well-recognized  principles,  namely:  elementary  consi¬ 
derations  of  humanity,  even  more  exacting  in  peace  than  in  war;  the  principle 
of  the  freedom  of  maritime  communication;  and  every  State’s  obligation  not  to 
allow  knowingly  its  territory  to  be  used  for  acts  contrary  to  the  rights  of  other 
States.76 

This  same  judgment  inspired  another  rule  of  international  law  which 
establishes  the  right  of  innocent  passage  through  straits  used  for 
international  navigation  between  one  part  of  the  high  seas  or  an  exclusive 


76  ICJ  Reports,  1949,  p.  22. 
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economic  zone  and  another  part  of  the  high  seas  or  an  exclusive  economic 
zone  (Article  37  of  the  Montego  Bay  Convention  and  also  Article  16  (4) 
of  the  1958  Geneva  Convention  on  the  Territorial  Sea).  In  those  straits 
all  ships  and  aircraft  enjoy  the  right  of  passage  (Article  38).  These 
provisions  signify  that  in  straits  of  that  kind,  even  if  they  are  territorial 
waters,  there  is  a  right  of  innocent  passage,  stronger  than  the  one  which 
exists  in  territorial  waters  as  such. 

This  is  a  corollary  of  the  conclusions  of  the  Court  in  the  Corfu  Channel 
case,  where  the  Court  found  that  there  was  in  that  channel  an  unimpeded 
right -of  innocent  passage,  even  for  warships.  The  Court  stated  that  it  is 

generally  recognized  and  in  accordance  with  international  custom  that  States  in 
time  of  peace  have  a  right  to  send  their  warships  through  straits  used  for 
international  navigation  between  two  parts  of  the  high  seas  without  the  previous 
authorization  of  a  coastal  State,  provided  that  the  passage  is  innocent. 

The  Court  added  that 

the  decisive  criterion  is  rather  the  geographical  situation  [of  the  strait]  as 
connecting  two  parts  of  the  high  seas  and  the  fact  of  its  being  used  for 
international  navigation.77 

(j)  The  Inviolability  of  Diplomats  and  Consuls  in  International  Law 

In  the  case  concerning  United  States  Diplomatic  and  Consular  Staff  in 
Tehran,18  the  Court  declared  Iran  responsible  for  having  violated 
obligations  owed  by  it  to  the  US  under  international  conventions  in 
force  between  the  two  countries,  as  well  as  under  long-established  rules 
of  general  international  law  in  respect  of  diplomatic  privileges  and 
immunities.79  The  Court  distinguished  two  phases  in  the  events  which 
had  taken  place  in  Tehran.  The  first  was  the  initial  occupation  of  the 
diplomatic  and  consular  premises  by  private  individuals;  and  in  this 
respect  the  Court  found  that  the  Government  had  failed  to  perform  its 
obligation  to  ensure  the  protection  of  the  embassy  and  the  consulates, 
their  staff  and  archives.  The  second  phase  of  the  events  took  place  when 
the  Iranian  authorities  endorsed  and  maintained  the  occupation  and 
detention  of  the  staff  in  order  to  exert  pressure  on  the  US  Government. 
The  Court  declared  that  this  conduct  gave  rise  to  even  more  serious 
breaches  of  the  Vienna  Conventions  and  of  the  rules  of  customary  law 
on  the  subject. 

The  Court  examined  the  alleged  excuse  of  the  Iranian  Government 
to  the  effect  that  the  staff  had  engaged  in  espionage  activities  and  stated 
that  even  if  established  (which  the  Court  did  not  find  it  to  be),  that 
argument  could  not  be  regarded  as  a  justification  of  Iran’s  conduct.  This 
is  so,  the  Court  said,  ‘because  diplomatic  law  itself  provides  the  necessary 
means  of  defence  against,  and  sanction  for,  illicit  activities  by  members 

77  Ibid.,  p.  28.  78  ICJ  Reports,  1980,  p.  3.  79  Ibid.,  p.  44. 
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of  diplomatic  and  consular  missions’.80  Thus,  alluding  to  the  discretionary 
powers  of  declaring  diplomats  to  be  persona  non  grata  and  of  breaking 
diplomatic  relations,  the  Court  said  that  the  rules  of  diplomatic  law,  in 
short,  constitute  a  self-contained  regime  which,  on  the  one  hand,  grants 
privileges  and  immunities  and,  on  the  other,  gives  the  receiving  State 
the  means  to  counter  any  abuse.  The  Court  added  that  ‘the  principle  of 
the  inviolability  of  the  persons  of  diplomatic  agents  and  the  premises  of 
diplomatic  missions  is  one  of  the  very  foundations  of  this  long-established 
regime’,  and  also  observed: 

There  is  no  more  fundamental  prerequisite  for  the  conduct  of  relations 
between  States  than  the  inviolability  of  diplomatic  envoys  and  embassies,  so 
that  throughout  history  nations  of  all  creeds  and  cultures  have  observed 
reciprocal  obligations  for  that  purpose.81 

For  these  reasons  the  Court  drew  ‘the  attention  of  the  entire  international 
community  to  the  irreparable  harm  that  may  be  caused  by  events  of  the 
kind  now  before  the  Court’.82 

(k)  Diplomatic  Asylum 

On  the  subject  of  diplomatic  asylum,  the  Court  delivered  in  1950  a 
judgment  in  the  Asylum  case83  between  Colombia  and  Peru  which  was 
not  well  received  in  Latin  America  because  it  did  not  recognize  the 
regional  tradition  which  established  the  right  of  the  asylum  State  to 
determine  the  political  character  of  the  persecution  against  the  person 
seeking  asylum.  Perhaps  it  was  a  mistake  to  submit  this  case  to  the  Court 
at  a  time,  immediately  after  the  war,  when  many  of  its  members  viewed 
political  asylum  with  disfavour,  as  a  means  of  evading  the  extradition  of 
quislings  and  other  Nazi  collaborators.  However,  in  the  Haya  de  la  Torre 
case,84  in  1951,  the  Court  substantially  corrected  its  previous  decision 
by  finding  ‘that  Colombia  is  under  no  obligation  to  surrender  Haya  de 
la  Torre  to  the  Peruvian  authorities’.85 

(1)  Admissibility  of  Claims  and  State  Responsibility 

On  the  subject  of  State  responsibility  for  acts  in  violation  of  rules  of 
international  law,  several  judgments  of  the  Court  have  made  a  substantial 
contribution  to  the  clarification  of  this  branch  of  the  law.  For  instance, 
in  the  Nottebohm  case,86  decided  in  1955  between  Liechtenstein  and 
Guatemala,  the  Court  gave  a  substantial  content  to  the  rules  governing 
the  diplomatic  protection  of  nationals,  by  declaring  inadmissible  the 
claim  of  a  State  to  protect  an  individual  who  had  acquired  the  nationality 
of  the  claimant  State  with  the  sole  aim  of  obtaining  that  protection  but 

80  1CJ  Reports,  1980,  p.  38.  81  Ibid.,  pp.  40,  42.  82  Ibid.,  p.  43. 

83  ICJ  Reports,  1950,  p.  266.  84  ICJ  Reports,  1951,  p.  71. 

Ibid.,  p.  83.  86  icy  Reports,  1955,  p.  4. 
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lacking  a  genuine  link  of  nationality  with  that  State.  The  Court  declared 
that  Guatemala  was  under  no  obligation  to  recognize  a  nationality  granted 
in  such  circumstances. 

In  the  case  of  the  Monetary  Gold  Removed  from  Rome  in  1943 87  the 
Court  found  itself  incompetent  for  the  reason  that 

to  adjudicate  upon  the  international  responsibility  of  Albania  without  her 
consent  would  run  counter  to  a  well-established  principle  of  international  law 
embodied  in  the  Court’s  statute,  namely,  that  the  Court  can  only  exercise 
jurisdiction  over  a  State  with  its  consent.88 

In  the  Barcelona  Traction ,  Light  and  Power  Company  Limited  case,89 
decided  in  1970  between  Belgium  and  Spain,  the  Court  held  the 
Belgian  claim  to  be  inadmissible,  denying  the  diplomatic  protection  of 
shareholders.  Barcelona  Traction  was  a  company  of  Canadian  nationality, 
but  the  claim  was  presented  by  Belgium  on  behalf  of  natural  and  juristic 
persons,  alleged  to  be  of  Belgian  nationality  and  shareholders  of  the 
company.  In  rejecting  Belgium’s  jus  standi  the  Court  observed  that  the 
measures  complained  of  had  been  taken  in  relation,  not  to  any  Belgian 
national,  but  to  the  company  itself.  Barcelona  Traction  was  a  limited 
liability  company  whose  capital  was  represented  by  shares.  The  Court 
remarked  that  rules  of  municipal  law,  which  were  generally  accepted  and 
which  it  could  not  disregard,  establish  a  distinction  between  the  separate 
entity  of  the  company  and  that  of  the  shareholder,  each  with  a  distinct 
set  of  rights.  Thus,  whenever  a  shareholder’s  interests  are  harmed  by  an 
act  done  to  the  company,  it  is  to  the  latter  that  he  must  look  to  institute 
appropriate  action,  for  although  two  separate  entities  may  have  suffered 
from  the  same  wrong,  it  is  only  one  entity  whose  rights  have  been 
infringed.  Not  a  mere  interest  affected,  but  only  a  right  infringed,  may 
attract  diplomatic  protection.  The  situation  would  be  different  if  the  act 
complained  of  were  aimed  at  the  direct  rights  of  the  shareholder  to  a 
dividend,  to  attend  and  vote  at  meetings,  or  to  share  in  the  residual 
assets  of  a  company  in  liquidation.  In  those  cases  the  State  of  nationality 
of  the  shareholders  could  intervene  in  his  favour.  Since  the  legal 
personality  of  the  corporation  is  the  bar  to  the  protection  of  shareholders, 
the  loss  of  legal  personality  would  remove  the  obstacle.  But  in  the  case 
in  hand  the  company  had  not  lost  its  personality.  Consequently  Canada 
had  retained  the  capacity  to  exercise  diplomatic  protection.  The  Court 
concluded,  therefore,  that 

where  it  is  a  question  of  an  unlawful  act  committed  against  a  company 
representing  foreign  capital,  the  general  rule  of  international  law  authorizes  the 
national  State  of  the  Company  alone  to  make  a  claim.90 

87  ICJ  Reports,  1954,  p.  19. 

88  Ibid.,  p.  32. 

89  ICJ  Reports ,  1970,  p.  3. 

90  Ibid.,  p.  46. 
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Observing  that  shares  of  international  companies  are  widely  scattered 
and  frequently  change  hands,  the  Court  added: 

the  adoption  of  the  theory  of  diplomatic  protection  of  shareholders  as  such,  by 
opening  the  door  to  competing  diplomatic  claims,  could  create  an  atmosphere 
of  confusion  and  insecurity  in  international  economic  relations.91 

It  also  recalled  that  diplomatic  protection  deals  with  a  very  sensitive  area 
of  international  relations  and  that  the  law  on  the  subject  was  formed  in 
a  period  characterized  by  an  intense  conflict  of  systems  and  interests,  so 
that  ‘the  rights  of  both  the  States  exercising  diplomatic  protection  and 
the  State  in  respect  of  which  protection  is  sought  have  had  to  be 
safeguarded’.92  Consequently,  concluded  the  Court, 

in  the  present  state  of  the  law,  the  protection  of  shareholders  requires  that 
recourse  be  had  to  treaty  stipulations  or  special  agreements  directly  concluded 
between  the  private  investor  and  the  State  in  which  the  investment  is  placed.92 

On  the  issue  of  the  responsibility  to  be  attributed  to  the  State  for  acts 
of  private  persons,  the  Court  made  a  clear  distinction  in  its  1 980  judgment 
in  the  case  concerning  US  Diplomatic  and  Consular  Staff  in  Tehran.  As 
already  indicated,  the  Court  divided  the  events  which  took  place  in 
Tehran  into  two  phases:  first,  the  attack  and  occupation  of  the  embassy 
and  the  consulates  by  the  militants,  and  secondly,  the  endorsement  of 
the  occupation  and  holding  of  the  hostages  by  the  Iranian  authorities. 
In  the  first  phase  the  Iranian  Government  was  declared  responsible  for 
its  inaction,  namely,  for  having  failed  to  observe  its  obligation  to  protect 
the  premises  of  the  embassy  and  the  consulates  and  the  personnel  therein. 
In  the  second  phase  the  Iranian  Government  was  considered  to  be 
directly  responsible  for  the  activities  of  the  militants  in  the  continued 
occupation  of  the  embassy  and  the  detention  of  the  hostages.  The  Court 
reached  this  conclusion  after  remarking  that  the  Iranian  Government 
had  issued  a  decree  providing  that  ‘the  premises  of  the  Embassy  and  the 
hostages  would  remain  as  they  were  until  the  United  States  had  handed 
over  the  former  Shah  for  trial  and  returned  his  property  to  Iran’.  The 
Court  consequently  took  the  view  that  ‘The  militants  .  .  .  had  now 
become  agents  of  the  Iranian  State  for  whose  acts  the  State  itself  was 
internationally  responsible’.93 

A  similar  distinction  was  made  by  the  Court  in  its  judgment  in  the 
case  of  Nicaragua  v.  United  States.  In  this  case,  the  Court  took  the  view 
that 

United  States  participation,  even  if  preponderant  or  decisive,  in  the  financing, 
organizing,  training,  supplying,  and  equipping  of  the  contras ,  the  selection  of 
its  military  or  paramilitary  targets,  and  the  planning  of  the  whole  of  its  operation, 
is  still  insufficient  in  itself,  on  the  basis  of  the  evidence  in  the  possession  of  the 
Court,  for  the  purpose  of  attributing  to  the  United  States  the  acts  committed 

91  ICJ  Reports,  1970,  p.  49.  92  Ibid.,  p.  47.  93  ICJ  Reports,  1980,  pp.  34,  35. 
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by  the  contras  in  the  course  of  their  military  or  paramilitary  operations  in 
Nicaragua  .  .  . 

For  this  conduct  to  give  rise  to  legal  responsibility  of  the  United  States,  it 
would  in  principle  have  to  be  proved  that  that  State  had  effective  control  of  the 
military  or  paramilitary  operations  in  the  course  of  which  the  alleged  violations 
w'ere  committed.94 


(m)  Exhaustion  of  Local  Remedies 

In  the  Interhandel  case95  decided  in  1959  between  Switzerland  and  the 
US,  the  Court  accepted  a  preliminary  objection  by  the  US  which  invoked 
the  rule  that  local  remedies  must  be  exhausted  by  the  injured  alien  before 
diplomatic  protection  may  be  exercised  on  his  behalf.  The  Court,  in 
holding  the  Swiss  application  inadmissible,  stated  that  the  requirement 
of  exhaustion  of  local  remedies  is  a  ‘well  established  rule  of  customary 
international  law’.96  The  Court  also  indicated  the  ratio  of  the  rule. 

it  has  been  considered  necessary  that  the  State  where  the  violation  occurred 
should  have  an  opportunity  to  redress  it  by  its  own  means,  within  the  framework 
of  its  own  domestic  legal  system.96 

In  that  case  the  Court  gave  a  wide  scope  to  the  rule  when  it  rejected  a 
Swiss  submission  asking  the  Court  to  declare  its  competence  to  decide 
whether  the  US  was  obliged  to  submit  the  dispute  to  arbitration  or 
conciliation,  while  proceedings  were  pending  before  the  US  Supreme 
Court.  The  Court  concluded  that  the  local  remedies  rule  also  applied  to 
this  submission,  saying: 

.  .  .  the  grounds  on  which  the  rule  of  the  exhaustion  of  local  remedies  is  based 
are  the  same,  whether  in  the  case  of  an  international  court,  arbitral  tribunal  or 
conciliation  commission.  In  these  circumstances,  the  Court  considers  that  any 
distinction  so  far  as  the  rule  of  the  exhaustion  of  local  remedies  is  concerned 
between  the  various  claims  or  between  the  various  tribunals  is  unfounded.9. 


(n)  Obligations  toward  Another  State  and  Obligations  erga  omnes 

In  the  Barcelona  Traction  case  the  Court,  in  an  obiter  dictum,  stated 
that 

an  essential  distinction  should  be  drawn  between  the  obligations  of  a  State 
towards  the  international  community  as  a  whole,  and  those  arising  vis-a-vis 
another  State  in  the  field  of  diplomatic  protection.  By  their  very  nature  the 
former  are  the  concern  of  all  States.  In  view  of  the  importance  of  the  rights 
involved,  all  States  can  be  held  to  have  a  legal  interest  in  their  protection:  they 
are  obligations  erga  omnes.  Such  obligations  derive,  for  example,  in  contemporary 
international  law,  from  the  outlawing  of  acts  of  aggression,  and  of  genocide,  as 
also  from  the  principles  and  rules  concerning  the  basic  rights  of  the  human 
person,  including  protection  from  slavery  and  racial  discrimination.98 


94  ICJ  Reports,  1986,  pp.  64-5. 

96  Ibid.,  p.  27.  97  Ibid.,  p.  29. 


95  ICJ  Reports,  1959,  p.  6. 
ICJ  Reports,  1970,  p.  32. 
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The  distinction  made  by  the  Court  has  inspired  the  proposal  advanced 
by  the  International  Law  Commission  to  distinguish,  in  the  codification 
and  progressive  development  of  the  law  of  State  responsibility,  between 
international  crimes  and  international  delicts.  An  international  crime  is 
defined  as  the  breach  of  ‘an  international  obligation  so  essential  for  the 
protection  of  fundamental  interests  of  the  international  community  that 
its  breach  is  recognized  as  a  crime  by  that  community  as  a  whole’.  A 
much  broader  category,  covering  a  whole  range  of  less  serious  offences, 
is  described  by  the  Commission  as  that  of  international  delicts,  which 
only  affect  the  interests  of  a  single  State  or  group  of  States." 

(o)  The  Role  of  the  Court  in  the  Peaceful  Settlement  of  Disputes 

Finally  in  this  section  dealing  with  the  contribution  of  the  Court  to 
the  progressive  development  of  general  international  law,  it  is  in  order 
to  examine  a  recent  judgment  of  the  Court  which  concerns  the  scope  of 
its  functions  with  respect  to  the  judicial  settlement  of  international 
disputes.  In  the  case  concerning  Military  and  Paramilitary  Activities  in 
and  against  Nicaragua  ( Nicaragua  v.  United  States  of  America ) 
(, Jurisdiction  and  Admissibility ),100  the  Court  had  to  deal  with  objections 
raised  by  the  US  contending  that  the  application  was  inadmissible 
because  the  allegations  of  Nicaragua  concerned  an  ongoing  use  of  armed 
force,  a  matter  committed  by  the  Charter  to  the  competence  of  the 
Security  Council,  which  was  already  dealing  with  the  subject,  and  one 
which  also  involved  the  exercise  of  the  right  of  collective  self-defence. 

The  Court  expressed  the  view,  already  stated  in  its  judgment  in  US 
Diplomatic  and  Consular  Staff  in  Tehran,  that  the  fact  that  a  matter  is 
before  the  Security  Council  should  not  prevent  its  being  dealt  with  by 
the  Court,  and  pointed  out  that  while  Article  12  of  the  Charter  forbids 
the  General  Assembly  to  make  any  recommendation  with  regard  to  a 
dispute  while  the  Security  Council  is  exercising  its  functions,  no  such 
restriction  is  placed  on  the  Court.  It  also  stated  that 

the  Council  has  functions  of  a  political  nature  assigned  to  it,  whereas  the  Court 
exercises  purely  judicial  functions.  Both  organs  can  therefore  perform  their 
separate  but  complementary  functions  with  respect  to  the  same  events.101 

As  to  the  right  of  self-defence,  the  Court  added:  ‘the  fact  that  it  is 
referred  to  in  the  Charter  as  a  “right”  is  indicative  of  a  legal  dimension’.102 
The  Court,  in  rejecting  the  US  objections  as  to  admissibility,  recalled 
what  it  had  stated  in  its  judgment  in  the  US  Diplomatic  and  Consular 
Staff  in  Tehran  case: 

never  has  the  view  been  put  forward  that,  because  a  legal  dispute  submitted  to 

99  ILC  Draft  Articles  on  State  Responsibility,  Article  19:  Yearbook  of  the  ILC,  1978,  vol.  2, 
pt.  2,  p.  78  at  p.  80. 

100  ICJ  Reports,  1984,  p.  392.  101  Ibid.,  p.  435.  102  Ibid  ,  p.  436. 
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the  Court  is  only  one  aspect  of  a  political  dispute,  the  Court  should  decline  to 
resolve  for  the  parties  the  legal  questions  at  issue  between  them  ...  if  the  Court 
were,  contrary  to  its  settled  jurisprudence,  to  adopt  such  a  view,  it  would  impose 
a  far-reaching  and  unwarranted  restriction  upon  the  role  of  the  Court  in  the 
peaceful  settlement  of  international  disputes.103 


III.  The  Contribution  of  the  Court  to  the 
Settlement  of  Territorial  Disputes,  including 
Maritime  Delimitations 

The  Court  has  made  an  important  contribution  to  the  settlement  of 
territorial  disputes  and,  particularly  in  recent  times,  to  the  solution  of 
controversies  concerning  the  delimitation  of  the  continental  shelf  and 
of  other  maritime  areas  such  as  the  exclusive  economic  zone. 

(a)  The  Distinction  between  Frontier  Disputes  and  Disputes  as  to  the 

Attribution  of  Territory 

In  respect  of  territorial  disputes  concerning  land  territory,  the  jurispru¬ 
dence  of  the  Court  has  been  classified  in  two  different  categories:  frontier 
or  delimitation  disputes,  on  one  side,  and  disputes  as  to  the  attribution 
of  territory,  on  the  other. 

In  delimitation  disputes  the  Court  is  asked  to  draw  a  boundary  line 
or  interpret  a  boundary  treaty  or  an  arbitral  award;  in  disputes  as  to  the 
attribution  of  territory  the  Court  must  determine,  for  instance,  which 
State  has  sovereignty  over  an  island,  a  group  of  islands,  or  another  whole 
detached  territory.  The  jurisprudence  of  the  Court  reveals  that  different 
legal  rules  may  be  applicable  to  each  type  of  controversy. 

In  disputes  as  to  the  attribution  of  territory  the  Court  has  based  its 
decisions  on  considerations  relating  to  the  exercise  of  sovereignty  over 
the  island  or  other  territory  in  dispute,  such  as  the  exercise  of  the 
functions  of  a  State.  On  the  other  hand,  in  frontier  or  boundary  disputes, 
this  type  of  consideration  is  of  secondary  importance,  being  subordinated 
to  the  legal  titles  such  as  relevant  delimitation  treaties,  arbitral  awards 
or  maps  accepted  or  not  contested  by  the  parties.  In  particular,  when 
the  principle  of  uti  possidetis  juris  is  applicable,  decisive  importance  is 
assigned  to  delimitation  documents  issued  in  colonial  times  by  the  former 
common  sovereign. 

In  the  Frontier  Dispute  case104  between  Burkina  Faso  and  Mali,  a 
Chamber  of  the  Court  stated  that  ‘the  distinction  outlined  above  is  not 
so  much  a  difference  in  kind  but  rather  a  difference  of  degree’,105  but  in 
any  event  decided  that  the  dispute  before  it  ‘belongs  rather  to  the 
category  of  delimitation  disputes’.105 

103  Ibid.,  pp.  439-40. 

104  ICJ  Reports,  1986,  p.  554. 

105  Ibid.,  p.  563. 
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(b)  Disputes  as  to  the  Attribution  of  Territory 

Furthermore,  what  the  Chamber  said  in  respect  of  this  distinction  is 
not  entirely  true,  namely  that  ‘the  effect  of  any  judicial  decision  rendered 
either  in  a  dispute  as  to  attribution  of  territory  or  in  a  delimitation 
dispute,  is  necessarily  to  establish  a  frontier’.  For  instance,  the  judgment 
of  the  Court  in  the  Minquiers  and  Ecrehos  case,106  decided  in  1953,  did 
not  establish  a  frontier  between  France  and  the  UK,  but  decided  'that 
the  sovereignty  over  the  islets  and  rocks  of  the  Ecrehos  and  Minquiers 
groups  .  .  .  belongs  to  the  United  Kingdom’.107  That  case  was  a  typical 
dispute  as  to  the  attribution  of  territory,  comparable  to  the  Island  of 
Palmas  arbitral  award  or  to  the  Permanent  Court  of  International 
Justice’s  judgment  on  the  Legal  Status  of  Eastern  Greenland. 

In  all  these  cases  the  decision  was  based  not  on  ancient  titles  but  on 
the  peaceful  and  continuous  display  of  State  authority  over  the  territory 
in  dispute.  In  the  Minquiers  and  Ecrehos  dispute  the  Court  analysed  the 
contentions  of  both  parties  that  they  possessed  an  ancient  or  original 
title  to  the  islands,  but  concluded: 

what  is  of  decisive  importance  in  the  opinion  of  the  Court,  is  not  indirect 
presumptions  derived  from  events  in  the  Middle  Ages,  but  the  evidence  which 
relates  directly  to  the  possession  of  the  Ecrehos  and  Minquiers  groups.108 

In  this  respect  the  Court  attached  ‘in  particular,  probative  value  to  the 
acts  which  related  to  the  exercise  of  jurisdiction  and  local  administration 
and  to  legislation’.  It  found  in  favour  of  the  UK  on  the  ground  that 
‘British  authorities  during  the  greater  part  of  the  nineteenth  century  and 
in  the  twentieth  century  have  exercised  State  functions  in  respect  of  both 
groups  of  islands’.109 

(c)  Frontier  or  Delimitation  Disputes 

As  already  indicated,  in  typical  frontier  or  delimitation  disputes  the 
Court  has  attributed  decisive  effect  to  legal  titles  such  as  treaties,  arbitral 
awards,  recognized  maps  and  delimitation  decisions  of  former  colonial 
authorities.  These  legal  titles  prevail  over  acts  of  possession  and  cannot 
be  displaced  by  the  exercise  of  local  administrative  functions,  or  even 
by  acts  involving  the  display  of  State  authority.  For  instance,  in  the  case 
concerning  Sovereignty  over  Certain  Frontier  Land110  decided  in  1959 
between  Belgium  and  the  Netherlands,  the  question  arose  of  whether 
the  sovereignty  assigned  to  Belgium  by  a  Boundary  Convention  could 
be  affected  by  the  exercise  of  current  acts  of  local  administration  by 
Dutch  officials  in  the  disputed  zones.  The  Netherlands  Government  had 
contended  that  ‘acts  of  sovereignty  exercised  by  it  since  1843  over  the 
plots  have  displaced  the  legal  title  flowing  from  the  Boundary  Convention 

106  ICJ  Reports,  1953,  p.  47.  107  Ibid.,  p.  72.  108  Ibid.,  p.  57. 

Ibid.,  pp.  65,  67,  70.  110  ICy  Reports,  1959,  p.  209. 
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and  have  established  sovereignty  in  the  Netherlands’.111  The  Court,  after 
observing  that  ‘this  is  a  claim  to  sovereignty  in  derogation  of  title 
established  by  treaty’,  did  not  find  evidence  that  Belgium  had  lost  its 
sovereignty  ‘by  non-assertion  of  its  rights  and  by  acquiescence  in  acts 
of  sovereignty  alleged  to  have  been  exercised  by  the  Netherlands’.112 
The  Court  found  that  the  acts  relied  upon  by  the  Netherlands  ‘are  largely 
of  a  routine  and  administrative  character  performed  by  local  officials’ 
and  ‘they  are  insufficient  to  displace  Belgian  sovereignty  established  by 
that  Convention’.113 

In  the  case  concerning  the  Temple  of  Pre ah  Vihear,ni  decided  in  1962 
between  Cambodia  and  Thailand  {Merits),  the  Court  based  its  decision 
on  the  titles  resulting  from  agreements  concluded  by  France,  as  the 
protecting  power  with  respect  to  Cambodia,  with  Thailand,  in  1904,  on 
the  acts  of  demarcation  effected  by  a  Mixed  Commission,  and  on  official 
maps  agreed  or  not  contested  by  the  parties.  Thailand  put  forward 
certain  acts  on  the  ground  ‘as  evidence  of  conduct  as  sovereign,  sufficient 
to  negative  any  suggestion  that,  under  the  1904  treaty  settlement, 
Thailand  accepted  a  delimitation  having  the  effect  of  attributing  the 
sovereignty  over  Preah  Vihear  to  Cambodia’.115  The  Court  stated  that 
the  real  question  was  whether  those  acts  ‘sufficed  to  efface  or  cancel  out 
the  clear  impression  of  acceptance  of  the  frontier  line’,115  to  be  derived 
from  the  above  indicated  titles.  And  it  reached  the  conclusion  that,  with 
certain  exceptions  which  were  discussed  separately,  ‘the  acts  concerned 
were  exclusively  the  acts  of  local,  provincial  authorities’  so  that  the  Court 
found  it  ‘difficult  to  regard  such  local  acts  as  overriding  and  negativing 
the  consistent  and  undeviating  attitude  of  the  Central  Siamese  authorities 
to  the  frontier  line  as  mapped’.115 

(d)  The  uti  possidetis  juris  Principle  in  Frontier  Disputes 

In  the  Frontier  Dispute  between  Burkina  Faso  and  Mali  a  Chamber  of 
the  Court  took  as  the  basis  of  the  decision  the  pledge  of  African  States 
‘to  respect  the  frontiers  existing  on  their  achievement  of  national 
independence’.  This  pledge  was  recalled  in  the  preamble  of  the  Special 
Agreement,  where  the  parties  stated  that  the  settlement  of  their  dispute 
must  be  ‘based  in  particular  on  respect  for  the  principle  of  the  intangibility 
of  frontiers  inherited  from  colonization’.  For  this  reason  the  Chamber 
stated  that  it  ‘cannot  disregard  the  principle  of  uti  possidetis  juris' ,  which 
it  considered  ‘a  firmly  established  principle  of  international  law  where 
decolonization  is  concerned’,  emphasizing  its  general  scope.  While  first 
invoked  and  applied  in  Spanish  America, 

the  principle  is  not  a  special  rule  which  pertains  solely  to  one  specific  system 
of  international  law.  It  is  a  general  principle,  which  is  logically  connected  with 

111  Ibid.,  p.  217.  112  Ibid.,  p.  227. 

114  ICJ  Reports,  1962,  p.  6. 
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the  phenomenon  of  the  obtaining  of  independence,  wherever  it  occurs.  Its 
obvious  purpose  is  to  prevent  the  independence  and  stability  of  new  States 
being  endangered  by  fratricidal  struggles  provoked  by  the  challenging  of 
frontiers  following  the  withdrawal  of  the  administering  power.116 

The  Chamber  pointed  out  that  there  are  several  different  aspects  of 
this  principle.  ‘The  first  aspect  emphasized  by  the  Latin  genitive  juris , 
is  found  in  the  pre-eminence  accorded  to  legal  title  over  effective 
possession  as  a  basis  of  sovereignty’.  A  second  aspect  is  that 

the  essence  of  the  principle  lies  in  its  primary  aim  of  securing  respect  for  the 
territorial  boundaries  at  the  moment  when  independence  is  achieved.  Such 
territorial  boundaries  might  be  no  more  than  delimitations  between  different 
administrative  divisions  or  colonies  all  subject  to  the  same  sovereign.  In  that 
case,  the  application  of  the  principle  of  uti  possidetis  resulted  in  administrative 
boundaries  being  transformed  into  international  frontiers  in  the  full  sense  of 
the  term.117 

In  applying  the  principle  of  uti  possidetis  juris  in  this  case  the  Chamber 
made  a  significant  pronouncement  on  the  legal  relationship  which  exists 
between  the  titles  on  which  the  implementation  of  the  principle  is 
grounded  and  what  it  called  in  the  French  authoritative  text  the 
‘ejfectivites’ ,  in  other  words,  ‘the  conduct  of  the  administrative  authorities 
as  proof  of  the  effective  exercise  of  territorial  jurisdiction  in  the  region 
during  the  colonial  period’.118  For  this  purpose,  said  the  Chamber, 

a  distinction  must  be  drawn  among  several  eventualities.  Where  the  act 
corresponds  exactly  to  law,  where  effective  administration  is  additional  to  the 
uti  possidetis  juris ,  the  only  role  of  ejfectivite  is  to  confirm  the  exercise  of  the 
right  derived  from  a  legal  title.  Where  the  act  does  not  correspond  to  the  law, 
where  the  territory  which  is  the  subject  of  the  dispute  is  effectively  administered 
by  a  State  other  than  the  one  possessing  the  legal  title,  preference  should  be 
given  to  the  holder  of  the  title.  In  the  event  that  the  ejfectivite  does  not  coexist 
with  any  legal  title,  it  must  invariably  be  taken  into  consideration.  Finally,  there 
are  cases  where  the  legal  title  is  not  capable  of  showing  exactly  the  territorial 
expanse  to  which  it  relates.  The  ejfectivites  can  then  play  an  essential  role  in 
showing  how  the  title  is  interpreted  in  practice.119 

In  the  case  concerning  the  Arbitral  Award  made  by  the  King  of  Spain 
on  2 3  December  igo6,120  between  Honduras  and  Nicaragua,  the  Court 
found  that  the  award,  based  mainly  on  the  uti  possidetis  juris  principle, 
‘is  valid  and  binding  and  that  Nicaragua  is  under  an  obligation  to  give 
effect  to  it’.  The  main  objection  of  Nicaragua  against  the  validity  of  the 
award  was  that  the  King  of  Spain  had  exceeded  his  powers  as  an 
arbitrator,  under  the  treaty  between  the  parties,  because  he  had  granted 
compensations  in  order  to  establish  a  natural  boundary  line.  The  treaty 
established  in  its  Article  II  the  uti  possidetis  juris  principle,  but  in 

116  ICJ  Reports,  1986,  p.  565.  117  Ibid.,  p.  566.  118  Ibid.,  p.  586. 

119  Ibid.,  pp.  586,  587.  120  ICJ  Reports ,  i960,  p.  192. 


OF  THE  ICJ  1947-1986 


27 


paragraph  6  of  the  article  it  authorized  the  Mixed  Commission  ‘to  grant 
compensations  and  even  fix  indemnities  in  order  to  establish,  in  so  far 
as  possible,  a  well-defined  natural  boundary  line’.  Nicaragua  contended 
that  the  discretion  given  by  this  paragraph  vested  exclusively  in  the 
Mixed  Boundary  Commission  and  could  not  be  exercised  by  the 
Arbitrator. 

The  Court  was  unable  to  share  this  view,  stating: 

An  examination  of  the  Treaty  shows  that  the  rules  laid  down  in  Article  II 
were  intended  not  only  for  the  guidance  of  the  Mixed  Commission  to  which 
they  expressly  referred,  but  were  also  intended  to  furnish  guidance  for  the 
arbitration.  No  convincing  reason  has  been  adduced  by  Nicaragua  in  support 
of  the  view  that,  while  the  remaining  paragraphs  of  Article  II  were  applicable 
to  the  arbitrator,  paragraph  6  was  excluded  and  that  if  it  was  not  excluded,  the 
arbitrator,  in  applying  it,  exceeded  his  powers.121 

(e)  Continental  Shelf  Delimitations 

The  leading  case  on  the  subject  of  continental-shelf  delimitation  is  the 
1969  judgment  on  the  North  Sea  Continental  Shelf 122  between  Denmark 
and  the  Netherlands,  on  one  side,  and  the  Federal  Republic  of  Germany, 
on  the  other.  In  this  judgment  the  Court  rejected  the  submissions  of 
Denmark  and  the  Netherlands  which  had  invoked  the  principle  of 
equidistance  as  a  mandatory  rule  of  customary  international  law.  The 
Court  found  that  equidistance  was  not  a  binding  rule  of  law  but  merely 
one  method  among  others,  which  could  lead  to  an  equitable  solution  in 
some  cases,  but  produce  inequitable  results  in  others.  However,  the 
Court  did  not  accept  that  this  rejection  of  equidistance  as  a  rule  of  law 
created  a  lacuna  in  the  international  law  concerning  shelf  delimitation. 
It  stated  that,  on  the  contrary,  ‘there  are  still  rules  and  principles  of  law 
to  be  applied’.123 

The  Court  proclaimed  as  the  fundamental  rule  on  the  subject  that 
delimitation  is  to  be  agreed  by  the  parties  or  decided  by  a  third  party  in 
accordance  with  equitable  principles.  It  indicated  that 

in  this  field  it  is  precisely  a  rule  of  law  that  calls  for  the  application  of  equitable 
principles.  There  is  consequently  no  question  in  this  case  of  any  decision  ex 
aequo  et  bono.12i 

At  the  same  time  the  Court  gave  a  positive  content  to  this  notion  of 
equitable  principles  by  linking  them  to  all  the  factual  circumstances  of 
each  case.  These  circumstances  had  to  be  judicially  weighed  in  order  to 
reach  an  equitable  result.  The  Court  said: 

there  is  no  legal  limit  to  the  considerations  which  States  may  take  account  of 
for  the  purpose  of  making  sure  that  they  apply  equitable  procedures,  and  more 
often  than  not  it  is  the  balancing-up  of  all  such  considerations  that  will  produce 
this  result  rather  than  reliance  on  one  to  the  exclusion  of  all  others.  The  problem 

121  Ibid.,  p.  215.  122  ICJ  Reports,  1969,  p.  3.  123  Ibid.,  p.  46.  124  Ibid.,  p.  48. 
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of  the  relative  weight  to  be  accorded  to  different  considerations  naturally  varies 
with  the  circumstances  of  the  case.125 

In  the  Continental  Shelf  {Tunisia!  Libyan  Arab  Jamahiriya)  judgment126 
decided  in  1982,  the  Court  adopted  a  similar  conception  of  equity, 
recognizing  that  each  case  is  necessarily  different  from  all  others,  by 
reason  of  the  varying  reciprocal  relationship  between  the  geographical 
configuration  of  the  coasts  concerned.  The  Court  stated  in  this  respect 
that  ‘each  continental  shelf  case  in  dispute  should  be  considered  and 
judged  on  its  own  merits,  having  regard  to  its  peculiar  circumstances’.127 
It  defined  its  task  as  an  obligation  ‘to  balance  up  the  various  considerations 
which  it  regards  as  relevant  in  order  to  produce  an  equitable  result’.128 
Among  them,  it  took  into  consideration  not  just  geographical  features, 
but  historical  and  political  factors  as  well,  such  as  the  location  of  the 
land  frontier  and  a  modus  vivendi  which  had  been  agreed  and  applied  by 
the  colonial  powers  in  relation  to  sponge  fishing,  which  constituted  a 
form  of  shelf  exploitation  avant  la  lettre. 

In  the  judgment  on  the  Application  for  Revision  and  Interpretation  of 
the  previous  decision  between  Tunisia  and  Libya,129  the  Court  had  to 
determine  whether  a  fact  alleged  by  Tunisia  as  a  ground  for  revision  had 
been  a  decisive  factor  in  the  former  judgment.  In  finding  the  Tunisian 
application  inadmissible,  the  Court  reiterated  that 

the  method  for  ensuring  an  equitable  delimitation  indicated  by  the  Court  derived 
in  fact  from  a  balance  struck  between  a  number  of  considerations,  a  process 
which  has  always  been  regarded  as  inherent  in  the  application  of  equity  in  this 
domain.130 

Among  those  considerations,  the  Court  referred  to  the  general  configura¬ 
tion  of  the  coasts  of  the  parties,  the  land  frontier  between  them,  their 
conduct  prior  to  1974  in  the  granting  of  petroleum  concessions  and  the 
historical  factor  represented  by  a  line  which 

had  in  the  past  [for  over  60  years]  been  observed  as  a  de  facto  maritime  limit 
(including  the  respective  zones  of  sponge  fishing)  and  the  element  of  a  reasonable 
degree  of  proportionality  between  continental  shelf  areas  and  the  length  of  the 
relevant  part  of  the  coast.131 

(f)  Delimitation  of  Maritime  Areas 

The  judgment  delivered  by  a  Chamber  of  the  Court,  in  1984  in  the 
case  concerning  the  Delimitation  of  the  Maritime  Boundary  in  the  Gulf 
of  Maine  Area,132  between  Canada  and  the  LIS,  was  the  first  example  of 
a  judicial  decision  by  a  panel  composed  of  members  of  the  Court  selected 
in  accordance  with  the  wishes  of  the  parties.  Also  for  the  first  time,  the 

125  ICJf  Reports,  1969,  p.  50.  126  ICJ  Reports,  1982,  p  18.  127  Ibid.,  p.  92. 

128  Ibid.,  p.  60.  129  ICJ  Reports,  1958,  p.  192.  130  Ibid.,  p.  21 1. 

131  Ibid.,  p.  210,  quoting  the  1982  judgment.  132  I Cy  Reports,  1984,  p.  246. 


OF  THE  ICJ  1947-1  986 


29 


delimitation  which  the  Chamber  was  asked  to  effect  did  not  relate 
exclusively  to  the  continental  shelf,  but  both  to  the  continental  shelf  and 
to  the  exclusive  fishing  zones  of  the  parties,  the  delimitation  to  be  made 
by  a  single  boundary.  The  Chamber  applied  to  this  single  boundary  the 
same  'fundamental  rule’  of  customary  law  which  the  Court  had  estab¬ 
lished  in  relation  to  the  continental  shelf.  Thus  the  Court’s  jurisprudence 
in  previous  delimitation  cases  was  extended  to  the  single  boundary  line. 

The  Chamber  made  a  distinction  between  the  principles  and  rules  of 
international  law  and  'the  various  equitable  criteria  and  practical  methods 
that  may  be  used  to  ensure  in  concreto  that  a  particular  situation  is  dealt 
with  in  accordance  with  the  principles  and  rules  in  question’.133  Among 
the  criteria  it  enumerated  'the  equal  division  of  the  areas  of  overlap’;134 
the  non-encroachment  criterion,  which  rejects  a  line  too  close  to  the 
coastline  of  another  State;  the  prevention  of  the  cut-off  effect  over  a 
concave  coast  by  the  seaward  lateral  projection  of  a  closer  coast;  and  'the 
criterion  whereby,  in  certain  circumstances,  the  appropriate  conse¬ 
quences  may  be  drawn  from  any  inequalities  in  the  extent  of  the  coasts 
of  two  States  into  the  same  area  of  delimitation’.134 

As  to  the  practical  methods  of  delimitation  the  Chamber  enumerated, 
inter  alia,  equidistance  or  the  median  line;  a  line  perpendicular  to  a  coast 
or  to  the  general  direction  of  the  coast;  and  a  boundary  prolonging  an 
existing  division  of  territorial  waters.134  It  also  mentioned  the  possibility 
of  dividing  the  area  in  dispute  into  various  segments  and  applying 
different  methods,  or  a  combination  of  methods,  in  respect  of  each  sector. 
This  was  done  both  in  the  Tunisia-Libya  and  in  the  Gulf  of  Maine  cases. 

(g)  The  Most  Recent  Delimitation  of  a  Continental  Shelf 

In  the  1985  judgment  in  the  Continental  Shelf  ( Libyan  Arab 
Jamahiriyaj Malta)135  delimitation,  the  Court  paid  careful  attention  to 
the  relevant  provisions  of  the  Montego  Bay  Convention,  and  particularly 
to  Article  76,  which  defines  the  shelf  and  the  title  of  the  coastal  State  to 
it,  and  to  Article  83,  which,  codifying  the  jurisprudence  of  the  Court, 
states  that  the  delimitation  must  be  effected  ‘in  order  to  achieve  an 
equitable  solution’.  In  this  respect  the  judgment  states: 

that  the  questions  of  entitlement  and  of  definition  of  continental  shelf,  on  the 
one  hand,  and  of  delimitation  of  continental  shelf  on  the  other,  are  not  only 
distinct  but  are  complementary  is  self-evident.  The  legal  basis  of  that  which  is 
to  be  delimited,  and  of  entitlement  to  it,  cannot  be  other  than  pertinent  to  that 
delimitation.136 

The  Court  also  considered  the  relationship  ‘between  the  legal  concept 
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of  the  continental  shelf  and  that  of  the  exclusive  economic  zone’  of  200 
miles.  It  stated  that 

although  the  institutions  of  the  continental  shelf  and  the  exclusive  economic 
zone  are  different  and  distinct,  the  rights  which  the  exclusive  economic  zone 
entails  over  the  sea-bed  of  the  zone  are  defined  by  reference  to  the  regime  laid 
down  for  the  continental  shelf.  Although  there  can  be  a  continental  shelf  where 
there  is  no  exclusive  economic  zone,  there  cannot  be  an  exclusive  economic  zone 
without  a  corresponding  continental  shelf.  It  follows  that,  for  juridical  and 
practical  reasons,  the  distance  criterion  must  now  apply  to  the  continental  shelf 
as  well  as  to  the  exclusive  economic  zone.137 

The  Court  added  that 

this  is  not  to  suggest  that  the  idea  of  natural  prolongation  is  now  superseded 
by  that  of  distance.  What  it  does  mean  is  that  where  the  continental  margin 
does  not  extend  as  far  as  200  miles  from  the  shore,  natural  prolongation  ...  is 
in  part  defined  by  distance  from  the  shore,  irrespective  of  the  physical  nature 
of  the  intervening  sea-bed  and  subsoil.137 

For  this  reason  the  Court  did  not  accept,  even  as  a  relevant  circumstance, 
the  Libyan  argument  which  claimed  as  the  line  of  delimitation  a  geological 
rift  existing  in  the  area,  near  the  Maltese  coast. 

On  the  other  hand,  the  Court  did  not  accept  the  contention  by  Malta 
that  the  new  importance  of  the  idea  of  distance  from  the  coast  had,  for 
delimitation  between  opposite  coasts,  conferred  a  primacy  upon  the 
method  of  equidistance.  The  Court  adjusted  the  median  line  in  favour 
of  Libya,  taking  into  account  the  significant  difference  in  length  of  the 
opposite  coastlines  of  the  parties. 

In  this  case  the  Court  gave  expression  to  its  concern  that  the  application 
of  the  rule  of  law  in  these  maritime  delimitation  cases 

should  display  consistency  and  a  degree  of  predictability;  even  though  it  looks 
with  particularity  to  the  peculiar  circumstances  of  an  instant  case,  it  also  looks 
beyond  it  to  principles  of  more  general  application  .  .  .  having  a  more  general 
validity  and  hence  expressible  in  general  terms.138 

The  Court  gave  some  examples  of  those  equitable  principles,  among 
them  ‘the  principle  that  there  is  to  be  no  question  of  refashioning 
geography  or  compensating  for  the  inequalities  of  nature;  the  related 
principle  of  non-encroachment  by  one  party  on  the  natural  prolongation 
of  the  other’.138 

It  is  noticeable  that  some  of  these  principles  coincide  with  the  criteria 
enumerated  by  the  Chamber  in  the  Gulf  of  Maine  case.  This  shows  a 
tendency  to  base  the  conclusions  to  be  reached  as  emanating  not  from 
the  exercise  of  an  arbitrary  or  capricious  discretion,  but  as  deriving  from 
certain  principles  or  criteria  susceptible  of  being  formulated  in  general 
terms,  applicable  to  future  cases  and  also  capable  of  serving  as  guide¬ 
lines  for  negotiations  between  neighbouring  States. 
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IV.  The  Approach  ok  the  Court  to  the  Question  of  the 
Sources  of  International  Law 

While  the  Permanent  Court  of  International  Justice,  during  the  period 
of  its  activity  from  1922  to  1940,  had  to  deal  mostly  with  cases  concerning 
the  interpretation  and  application  of  treaties,  and  especially  the  Peace 
Treaties  which  brought  to  an  end  the  First  World  War,  the  International 
Court  of  Justice  has  had  to  determine  and  apply,  in  the  large  majority 
of  its  contentious  cases,  principles  and  rules  of  customary  international 
law.  It  had  to  do  so  in  the  Corfu  Channel  case,  in  the  Fisheries  case 
between  the  LTK  and  Norway,  in  the  Fisheries  Jurisdiction  cases  brought 
by  the  UK  and  the  Federal  Republic  of  Germany  against  Iceland,  in  the 
Nottebohm ,  Interhandel  and  Barcelona  Traction  cases,  in  the  case  of 
Nicaragua  v.  United  States,  and  in  most  territorial  disputes,  including 
all  maritime  delimitation  cases. 

Even  in  some  advisory  opinions,  such  as  the  cases  of  Namibia  and 
Western  Sahara,  the  Court  had  to  consider  and  apply  the  customary 
law  evolving  in  the  UN  on  the  subject  of  decolonization  and  self- 
determination.  It  also  found  that  a  custom-creating  practice  of  inter¬ 
national  organizations,  akin  to  the  practice  of  States,  may  grow  in  the 
interstices  of  the  Charter  provisions,  as  has  occurred  in  respect 
of  voluntary  abstention  by  permanent  members  of  the  Security 
Council.139 

In  the  first  continental  shelf  dispute,  the  North  Sea  cases,  the  Court 
not  only  had  to  apply  rules  of  customary  international  law:  it  was  also 
called  upon  to  make  a  number  of  pronouncements  about  the  nature  of 
customary  international  law  and  the  process  of  its  formation  and  upon 
its  relations  with  treaty  provisions.  The  Court  took  then  what  may  be 
considered  as  an  innovative  and  fruitful  approach,  without  falling  into 
the  extremes  of  legal  heterodoxy.  It  searched  for  the  general  consensus 
of  States,  instead  of  requiring  strict  proof  of  the  consent  of  the  defendant 
State;  it  accepted  a  quickly  maturing  practice,  of  less  than  fifteen  years, 
as  a  basis  for  customary  rules  on  the  continental  shelf;  it  required  the 
opinio  juris  as  an  element  of  custom;  and  it  recognized  that  customary 
law  does  not  grow  up  independently  of  treaties  but  may  be  expressed  in 
general  multilateral  conventions  adopted  in  widely  attended  codification 
conferences. 

It  is  necessary  to  examine  in  more  detail  the  last  two  aspects  of  the 
approach  of  the  Court  to  customary  international  law. 

(a)  The  Two  Elements  of  Custom:  the  Practice  of  States  and  opinio  juris 

As  to  the  first  element,  the  Court  stated  in  1969  that  the  acts  con¬ 
cerned  must  amount  to  a  settled  practice.  And  in  1986,  referring 


139  jqj  neports,  1971,  p.  22. 


32 


THE  WORK  AND  THE  JURISPRUDENCE 


to  non-intervention  and  non-use  of  force,  the  Court  said,  in  the  case 
between  Nicaragua  and  the  US,  that  it 

does  not  consider  that,  for  a  rule  to  be  established  as  customary,  the  correspond¬ 
ing  practice  must  be  in  absolutely  rigorous  conformity  with  the  rule.  In  order 
to  deduce  the  existence  of  customary  rules,  the  Court  deems  it  sufficient  that 
the  conduct  of  States  should,  in  general,  be  consistent  with  such  rules,  and  that 
instances  of  State  conduct  inconsistent  with  a  given  rule  should  generally  have 
been  treated  as  breaches  of  that  rule,  not  as  indications  of  the  recognition  of  a 
new  rule.  If  a  State  acts  in  a  way  prima  facie  incompatible  with  a  recognized 
rule,  but  defends  its  conduct  by  appealing  to  exceptions  or  justifications 
contained  within  the  rule  itself,  then  whether  or  not  the  State’s  conduct  is  in 
fact  justifiable  on  that  basis,  the  significance  of  that  attitude  is  to  confirm  rather 
than  to  weaken  the  rule.140 

In  respect  of  opinio  juris  the  Court,  in  the  North  Sea  cases,  insisted 
upon  this  requirement  ‘as  an  indispensable  element  of  customary  law’, 
stating  that 

Not  only  must  the  acts  concerned  amount  to  a  settled  practice,  but  they 
must  also  be  such,  or  be  carried  out  in  such  a  way,  as  to  be  evidence  of  a 
belief  that  the  practice  is  rendered  obligatory  by  the  existence  of  a  rule  of  law 
requiring  it.141 

In  the  case  of  Nicaragua  v.  United  States  the  Court  confirmed  the 
need  of  this  element,  saying  that 

where  two  States  agree  to  incorporate  a  particular  rule  in  a  treaty,  their  agreement 
suffices  to  make  that  rule  a  legal  one,  binding  upon  them;  but  in  the  field  of 
customary  international  law,  the  shared  view  of  the  Parties  as  to  the  content  of 
what  they  regard  as  the  rule  is  not  enough.  The  Court  must  satisfy  itself  that 
the  existence  of  the  rule  in  the  opinio  juris  of  States  is  confirmed  by  practice.142 

In  this  case,  as  already  indicated,143  the  Court  found  that  a  resolution  of 
the  General  Assembly,  Resolution  2625  on  Friendly  Relations,  adopted 
by  acclamation  and  without  a  dissenting  vote,  constituted  an  appropriate 
means  of  expressing  the  opinio  juris  of  States. 

(b)  Effects  of  Multilateral  Conventions  as  a  Source  of  Customary 

International  Law 

Several  decisions  of  the  Court  have  attributed  important  effects  with 
respect  to  the  formation  of  customary  international  law  to  conventions 
adopted  at  general  codification  conferences  held  under  the  auspices  of 
the  UN.  The  Court  has  recognized  that  this  kind  of  customary  law  which 
finds  expression  in  general  conventions  may  operate  in  three  different 
ways:  the  conventional  text  may  merely  restate  a  pre-existing  rule  of 

140  ICJ  Reports,  1986,  p.  98.  141  1CJ  Reports,  1969,  p.  44. 
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custom;  it  may  crystallize  an  emergent  rule  in  statu  nascendi ;  or,  finally, 
a  treaty  provision,  or  even  a  proposal  at  a  conference,  may  become  the 
focal  point  of  a  subsequent  practice  of  States  and,  in  due  course,  harden 
into  a  customary  rule.  These  three  modalities  may  be  described  as  the 
declaratory  effect;  the  crystallizing  effect;  and  the  generating  effect. 

In  the  1986  case  of  Nicaragua  v.  United  States  the  Court  referred  to 
these  three  modalities,  saying  that  a  rule  enshrined  in  a  treaty  may  also 
exist  as  a  customary  rule  ‘either  because  the  treaty  had  merely  codified 
the  custom,  or  caused  it  to  “crystallize,”  or  because  it  had  influenced  its 
subsequent  adoption’.144 


(c)  The  Declaratory  Effect 

The  first  effect  is  when  the  conventional  rule  is  no  more  than  a 
declaration  or  a  restatement  of  a  pre-existing  rule  of  customary  law.  For 
instance,  in  the  Namibia  advisory  opinion  the  Court  relied  on  Article  60 
of  the  Vienna  Convention  on  the  Law  of  Treaties  as  declaring  customary 
law  on  the  subject  of  termination  of  a  treaty  relationship  on  account  of 
its  breach.  It  applied  this  provision  despite  the  fact  that  the  Convention 
was  not  yet  in  force,  nor  had  it  been  accepted  by  all  the  States  appearing 
before  the  Court  in  that  case.  The  Court  said: 

The  rule  laid  down  by  the  Vienna  Convention  on  the  Law  of  Treaties 
concerning  termination  of  a  treaty  relationship  on  account  of  breach  (adopted 
w’ithout  a  dissenting  voice)  may  in  many  respects  be  considered  as  a  codification 
of  existing  customary  law  on  the  subject.145 

Likewise,  in  the  Appeal  relating  to  the  Jurisdiction  of  the  ICAO  Council 146 
between  India  and  Pakistan  the  Court  relied  again  on  the  same  Article 
60  of  the  Vienna  Convention  in  support  of  the  conclusion  that  only  a 
material  breach,  as  defined  in  that  provision,  could  cause  the  termination 
of  the  treaty,  and  that  there  is  no  unilateral  right  of  a  party  to  declare  a 
treaty  terminated.147  And  in  the  judgments  in  which  the  Court  established 
its  jurisdiction  in  the  Icelandic  Fisheries  cases148  the  Court  had  to  examine 
Iceland’s  allegation  that  the  agreement  providing  for  the  jurisdiction  of 
the  Court  had  lapsed  by  reason  of  a  change  of  circumstances.  The  Court 
based  its  rejection  of  this  contention  on  the  ground  that  not  all  the 
conditions  required  by  Article  62  of  the  Vienna  Convention  were  present. 
The  Court  stated  that  this  provision  ‘may  in  many  respects  be  considered 
as  a  codification  of  existing  customary  law  on  the  subject  of  the 
termination  of  a  treaty  relationship  on  account  of  change  of  circum¬ 
stances’.149 
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(d)  The  Crystallizing  Effect 

In  the  North  Sea  Continental  Shelf  cases  Denmark  and  the  Netherlands 
contended  that 

although  prior  to  the  [1958]  Conference  [on  the  Law  of  the  Sea],  continental 
shelf  law  was  only  in  the  formative  stage,  and  State  practice  lacked  uniformity, 
yet  ‘the  process  of  the  definition  and  consolidation  of  the  emerging  customary 
law  took  place  through  the  work  of  the  International  Law  Commission,  the 
reaction  of  Governments  to  that  work  and  the  proceedings  of  the  Geneva 
Conference’;  and  this  emerging  customary  law  became  ‘crystallized  in  the 
adoption  of  the  Continental  Shelf  Convention  by  the  Conference’.150 

The  Court  accepted  the  validity  of  this  contention  with  respect  to  Articles 
1  to  3  of  the  Convention,  although  not  in  regard  to  Article  6  providing 
for  equidistance  as  the  method  of  delimitation.  The  Court  remarked  that 
Articles  1  to  3  of  the  Convention,  containing  the  basic  provisions  defining 
the  notion  of  the  continental  shelf  and  the  rights  of  States  in  that  respect, 
were 

the  ones  which,  it  is  clear,  were  then  regarded  as  reflecting,  or  as  crystallizing, 
received  or  at  least  emergent  rules  of  customary  international  law  relative  to  the 
continental  shelf.151 

Likewise,  in  the  1973  judgment  in  the  Fisheries  Jurisdiction  case 
between  the  UK  and  Iceland,  the  Court  rejected  a  ‘veiled  charge  of 
duress’  stating: 

there  can  be  little  doubt,  as  is  implied  in  the  Charter  of  the  Lmited  Nations  and 
recognized  in  Article  52  of  the  Vienna  Convention  on  the  Law  of  Treaties,  that 
under  contemporary  international  law  an  agreement  concluded  under  the  threat 
or  use  of  force  is  void.152 

The  Court  described  these  rules  as  ‘emergent  rules’  which  crystallized 
through  their  general  acceptance  by  States  in  the  process  of  codification, 
when  being  incorporated  in  a  general  convention. 

Certain  concepts  such  as  that  of  the  rights  of  the  coastal  state  over  its 
own  continental  shelf,  forcibly  suggested  by  parallel  unilateral  claims 
and  lack  of  protest,  or  certain  rules  such  as  the  invalidity  of  treaties 
procured  by  force,  implicitly  discernible  from  the  Charter  of  the  UN, 
may  not  yet  have  taken  shape  as  undisputed  rules  of  law.  They  may 
become  crystallized,  however,  as  a  result  of  the  catalytic  effect  of  their 
incorporation  in  a  general  convention. 

(e)  The  Generating  Effect 

The  Court  has  also  accepted  that  the  process  of  codification  and 
progressive  development  of  international  law,  in  addition  to  declaring  a 
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pre-existing  customary  rule  or  crystallizing  an  emerging  one,  may  also 
have  a  generating  or  constitutive  effect,  thus  playing  an  important  role 
in  precipitating  a  more  rapid  growth  of  custom.  Certain  provisions  of  a 
multilateral  convention,  or  even  a  proposal  which  has  gained  a  wide 
measure  of  support  at  a  plenipotentiary  conference,  may  become  the 
focal  point  of  subsequent  conduct  of  States,  the  convention  serving  as 
an  authoritative  guide  for  their  practice.  These  provisions  thus  become 
the  nucleus  around  which  a  new  set  of  generally  recognized  legal  rules 
may  be  established. 

In  -the  North  Sea  Continental  Shelf  cases  the  Court  admitted  the 
possibility  that  a  rule  in  a  convention  may  be 

a  norm-creating  provision  which  has  constituted  the  foundation  of,  or  has 
generated  a  rule  which,  while  only  conventional  or  contractual  in  its  origin,  has 
since  passed  into  the  general  corpus  of  international  law  and  is  now  accepted  as 
such  by  the  opinio  juris,  so  as  to  have  become  binding  even  for  countries  which 
have  never,  and  do  not,  become  parties  to  the  Convention.  There  is  no  doubt 
that  this  process  is  a  perfectly  possible  one  and  does  from  time  to  time  occur: 
it  constitutes  indeed  one  of  the  recognized  methods  by  which  new  rules  of 
customary  international  law  may  be  formed.153 

In  two  judgments  delivered  in  1974  in  the  Icelandic  Fisheries  cases154 
respectively  between  Iceland  and  the  UK  and  Iceland  and  the  Federal 
Republic  of  Germany,  the  Court  made  a  positive  finding  as  to  the 
existence  of  customary  rules  which  had  been  generated  through  such  a 
process  of  transformation.  In  these  cases  the  Court  recognized  and 
applied  customary  rules  which  had  become  established  in  the  practice 
of  States  based  on  the  nucleus  of  a  proposal  submitted  de  lege  ferenda  at 
the  i960  Conference  on  the  Law  of  the  Sea,  and  which  had  failed  to  be 
adopted  by  a  single  vote.  The  Court  said  in  this  respect  that  after  that 
vote 

the  law  evolved  through  the  practice  of  States  on  the  basis  of  the  debates  and 
near-agreements  at  the  Conference.  Two  concepts  have  crystallized  as  customary 
law  in  recent  years  arising  out  of  the  general  consensus  revealed  at  that 
Conference.  The  first  is  the  concept  of  a  fishery  zone,  the  area  in  which  a  State 
may  claim  exclusive  fishery  jurisdiction  independently  of  its  territorial  sea  .  .  . 
The  second  is  the  concept  of  preferential  rights  of  fishing  in  adjacent  waters  in 
favour  of  the  coastal  State  in  a  situation  of  special  dependence  on  its  coastal 
fisheries.155 


(f)  The  Montego  Bay  Convention  as  Customary  Law 

It  is  true  that  these  two  concepts  have  been  superseded,  or  rather 
incorporated  into  the  wider  notion  of  a  200-mile  exclusive  economic 
zone,  which  the  Court  has  now  recognized  as  established  as  a  result  of 

153  ICJ  Reports,  1969,  p.  41.  154  ICJ  Reports,  1974,  pp.  3,  175. 
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the  practice  of  States  based  on  the  consensus  which  emerged  in  July  and 
August  1974  at  the  Caracas  meeting  of  the  Third  UN  Conference  on 
the  Law  of  the  Sea.  But  in  July  1974  when  the  Court  had  to  decide  the 
Icelandic  Fisheries  cases  this  development  had  not  yet  been  completed. 
Consequently,  as  the  Court  stated,  ‘in  the  circumstances,  the  Court,  as 
a  Court  of  law,  cannot  render  judgment  sub  specie  legis  ferendae,  or 
anticipate  the  law  before  the  legislator  has  laid  it  down’.156 

What  is  important  in  the  1969  and  1974  decisions  is  the  contribution 
made  by  the  Court  to  a  more  flexible  concept  of  the  source  of  customary 
international  law,  based  on  the  recognition  of  an  established  consensus 
of  States,  followed  by  a  concordant  practice,  and  irrespective  of  the 
formal  requirements  of  the  adoption  of  a  text,  signature  and  ratification 
of  a  convention.  The  implications  of  these  judicial  pronouncements  in 
respect  of  the  Third  UN  Conference  on  the  Law  of  the  Sea  were  far- 
reaching,  as  subsequent  pronouncements  of  the  Court  demonstrate. 

In  the  Special  Agreement  in  the  Tunisia-Libya  case  the  parties  asked 
the  Court  to  take  its  decision  according  to  equitable  principles  and  ‘the 
relevant  circumstances  which  characterize  the  area’,  as  well  as  ‘the  new 
accepted  trends  in  the  Third  United  Nations  Conference  on  the  Law  of 
the  Sea’.  The  Court  recalled  what  it  had  said  in  the  Icelandic  Fisheries 
case  as  to  the  impossibility  of  rendering  a  judgment  de  lege  ferenda  but 
noted  that  ‘the  law-making  process  in  this  respect  has  now  progressed 
much  further’.157  After  referring  to  the  Special  Agreement  the  Court 
said  that  it 

would  have  had  propno  motu  to  take  account  of  the  progress  made  by  the 
Conference  even  if  the  Parties  had  not  alluded  to  it  in  their  Special  Agreement, 
for  it  could  not  ignore  any  provision  of  the  draft  convention  if  it  came  to  the 
conclusion  that  the  content  of  each  provision  is  binding  upon  all  members  of 
the  international  community  because  it  embodies  or  crystallizes  a  pre-existing 
or  emergent  rule  of  customary  law.158 

And  the  Court  found  that  the  concept  of  the  exclusive  economic  zone 
‘may  be  regarded  as  part  of  modern  international  law’.159 

In  the  Gulf  of  Maine  case  the  Chamber  pointed  out  that  the  UN 
Convention  ‘has  not  yet  come  into  force  and  that  a  number  of  States  do 
not  appear  inclined  to  ratify  it’.  It  added  that  ‘This,  however,  in  no  way 
detracts  from  the  consensus  reached  on  large  portions  of  the  instrument’. 
The  Chamber  emphasized,  above  all,  ‘that  certain  provisions  of  the 
Convention,  concerning  the  continental  shelf  and  the  exclusive  economic 
zone,  were  adopted  without  any  objections’.160  This  reliance  on  the 
absence  of  objections  demonstrates  that  the  travaux  preparatoires  of  a 
codification  conference  may  be  utilized,  not  only  to  interpret  the  text  of 
the  resulting  instrument,  but  also  to  determine  the  existence  of  a 
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consensus  of  States.  The  accent  is  thus  displaced  from  the  formal 
instrument  to  the  conference  process  itself.  The  Chamber  concluded 
that 

these  provisions,  even  if  in  some  respects  they  bear  the  mark  of  the  compromise 
surrounding  their  adoption  may  nevertheless  be  regarded  as  consonant  at  present 
with  general  international  law  on  the  question.160 

In  the  Malta-Libya  Continental  Shelf  case  the  Court  stated  that 

it  cannot  be  denied  that  the  1982  Convention  is  of  major  importance,  having 
been  adopted  by  an  overwhelming  majority  of  States;  hence  it  is  clearly  the 
duty  of  the  Court,  even  independently  of  the  references  made  to  the  Convention 
by  the  Parties,  to  consider  in  what  degree  any  of  its  relevant  provisions  are 
binding  upon  the  Parties  as  a  rule  of  customary  international  law.161 

As  already  indicated,162  the  Court  applied  Articles  76  and  83  as  existing 
customary  law,  w'hen  examining  the  relationship  between  these  two 
provisions,  and  also  considered  the  articles  concerning  the  exclusive 
economic  zone  to  constitute  customary  law.  In  this  respect  the  Court 
stated  that 

the  institution  of  the  exclusive  economic  zone,  with  its  rule  on  entitlement  by 
reason  of  distance,  is  shown  by  the  practice  of  States  to  have  become  a  part  of 
customary  law.163 

In  thus  relying  on  the  practice  of  States  the  Court  took  into  account 
the  acts  of  States  subsequent  to  the  Conference,  proclaiming  fishery 
zones  or  exclusive  economic  zones.  The  incorporation  of  the  institution 
of  the  exclusive  economic  zone  in  the  Conference  texts  was  not  sufficient 
in  itself  to  create  a  new  rule  of  general  international  law.  What  was 
decisive  was  what  took  place  after  the  Conference  when,  on  the  basis  of 
the  consensus  reached  at  Caracas,  almost  every  coastal  State  proclaimed 
a  fishery  zone  or  an  exclusive  economic  zone.  The  rules  of  the  Convention 
thus  served  as  a  model  or  guide  for  a  consistent  and  uniform  practice  of 
States,  which,  in  turn,  generated  an  institution  which  has  become  a 
permanent  aspect  of  today’s  law  of  the  sea. 

The  Court  thus  adopted  the  view  that  customary  or  general  inter¬ 
national  law  may  result,  as  a  sort  of  by-product,  from  the  efforts  made 
toward  the  codification  and  progressive  development  of  international 
law.  The  procedures  and  the  organs  established  for  such  purpose,  while 
designed  to  produce  general  conventions,  have  resulted  in  practice  in 
the  emergence  of  customary  law  on  an  unprecedented  scale.  The  accent 
has  been  displaced  from  the  formal  instrument  to  the  conference  process 
itself,  as  revealing  the  consensus  of  States.  The  Court,  confronted  with 
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a  conventional  source  which  requires  many  years  for  its  formal  entry 
into  force,  has  opted  in  favour  of  the  customary  source  which,  contrary 
to  doctrinal  opinion,  has  proved  to  achieve  results  much  sooner  than  the 
‘treaty-making’  procedure,  and  serves  as  a  substitute  for  the  conventional 
source. 
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VI.  CONCLUSIONS 


I.  Introduction 

In  1948  when,  at  the  suggestion  of  Sir  Hersch  Lauterpacht,  the  present 
writer  first  addressed  the  topic  of  General  Assembly  resolutions,  there  had 
been  so  little  written  on  the  subject  that  the  article  in  this  Year  Book  was  in 
a  sense  a  pioneer  effort.2  It  suggested  that  the  problem  of  the  effect  of 
General  Assembly  resolutions  offered  a  fertile  field  for  investigation  by 
scholars  and  experimentation  by  international  statesmen.  Since  that  time 
many  valuable  and  extensive  studies  have  been  made,  including  the  recent 
and  monumental  report  to  the  Institut  de  Droit  International ,3  and  nearly 
everyone  has  expressed  an  opinion  on  the  subject.4  There  are  now  over 
6,000  resolutions  adopted  by  the  General  Assembly  and  forty  years  of 

2  Sloan,  ‘The  Binding  Force  of  a  “Recommendation”  of  the  General  Assembly  of  the  United 
Nations’,  this  Year  Book,  25  (1948),  pp.  1-33. 

3  Yearbook,  Institute  of  International  Law,  vol.  61,  pt.  1  (Helsinki  Session,  1985),  pp.  29-358.  This 
includes  the  ‘Preliminary  Expose  by  Mr  Krzysztof  Skubiszewski’,  pp.  29-80;  ‘Questionnaire’, 
pp.  81-3;  ‘Provisional  Report  by  Mr  Krzysztof  Skubiszewski’,  pp.  85-249;  ‘Definitive  Report  and 
Draft  Resolution  by  Mr  Krzysztof  Skubiszewski’,  pp.  305-34;  and  ‘Observations  of  Members  of  the 
Thirteenth  Commission  .  .  .’,  pp.  250-304,  335-58  (hereinafter  cited  as  Skubiszewski,  loc.  cit.  above 
(n.  3)).  The  Report  was  submitted  at  the  Helsinki  Session  of  the  Institut  in  1985  (  Yearbook ,  vol.  61, 
part  2,  pp.  257-67)  and  was  discussed  at  the  Cairo  Session  in  September  1987.  The  Institut  adopted  a 
resolution  congratulating  ‘the  Rapporteur  and  Members  of  the  Thirteenth  Commission  on  having 
succeeded  in  elucidating  the  numerous  factors  which,  depending  on  circumstances,  allow  such  [GA] 
resolutions  to  contribute  to  a  better  knowledge  of  international  law,  to  hasten  its  development,  to 
enhance  its  authority  and  to  ensure  stricter  compliance  therewith’  and  expressing  ‘the  wish  that 
the  work  of  the  Thirteenth  Commission  in  its  entirety  be  the  object  of  thorough  study  by  all 
concerned’. 

4  For  some  of  these  studies  and  opinions  see  the  works  listed  at  the  end  of  this  article.  Analysis  of  the 
views  of  various  writers  will  be  found  in  Parry,  The  Sources  and  Evidences  of  International  Late  (1965), 
pp.  20-4;  Meagher,  An  International  Redistribution  of  Wealth  and  Power  (1979).  PP-  88-91; 
Arangio-Ruiz,  The  United  Nations  Declaration  on  Friendly  Relations  and  the  System  of  the  Sources  of 
International  Law  (1979),  pp.  4-12;  see  also  Recueil  des  corns,  137  (1972-III),  pp.  434-42;  Basak, 
Decisions  of  the  United  Nations  Organs  in  the  Judgments  and  Opinions  of  the  International  Court  of 
Justice  (1969),  pp.  171-83. 
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practice  on  which  evaluations  may  be  based.  Nevertheless,  the  legal  status 
of  General  Assembly  resolutions  is  unresolved  and  their  effects  remain 
controversial.  In  a  way  it  is  desirable  that  conclusions  have  not  congealed 
since  the  possibilities  for  experimentation,  creative  statesmanship  and 
scholarly  endeavour  remain  open. 

There  are  as  many,  or  perhaps  even  more,  varied  opinions  and  nuances 
as  there  are  writers,  and  the  types  and  uses  of  resolutions  are  multi¬ 
tudinous.  There  are,  however,  some  points  on  which  there  is  wide 
agreement  and  the  foremost  of  these  is  the  conclusion  that  it  is  difficult  if 
not  impossible  to  make  generalizations  covering  all  resolutions.5  One 
must  consider  all  the  circumstances  with  respect  to  a  particular  resolution 
before  an  evaluation  can  be  made. 

Despite  this  general  view,  there  are  still  those  who  dismiss  all  General 
Assembly  resolutions  as  merely  recommendations  which  may  be  ignored, 
and  insist  that  a  recommendation  is  a  recommendation  is  a  recommenda¬ 
tion.  There  are  many  things  wrong  with  this  simplistic  position,  but  for 
the  moment  three  comments  will  suffice. 

In  the  first  place,  the  meaning  of  the  word  recommendation  was  not  that 
clearly  established  in  legal  and  diplomatic  practice  and  carries  with  it 
various  nuances.  This  point  was  discussed  at  some  length  in  the  1948 
article  where  it  was  pointed  out  that  the  word  has  in  fact  been  used  in  both 
hortatory  and  imperative  senses.6  Certain  recommendations  of  the 
Council  and  Assembly  of  the  League  of  Nations  were  legally  operative,7 
and  recommendations  in  ILO  practice  carry  obligations  of  which  some 
fall  short  of  binding  effect  and  others  imply  binding  force.8  Since  1948 
there  have  been  several  examples  of  the  term  ‘recommendations’  being 


5  Mosler,  The  International  Society  as  a  Legal  Community  (1980),  pp.  88-9;  Jimenez  de  Arechaga, 
‘General  Course  in  Public  International  Law’,  Recueil  des  cours,  159  ( 1 978— I),  p.  31;  Asamoah,  ‘The 
Legal  Effect  of  Resolutions  of  the  General  Assembly’,  Columbia  Journal  of  Transnational  Law,  3 
(1964-5),  pp.  210-30;  Mendelson,  ‘The  Legal  Character  of  General  Assembly  Resolutions:  Some 
Considerations  of  Principle’,  in  Hossain  (ed.),  Legal  Aspects  of  the  New  International  Economic  Order 
(1980),  p.  95.  See  also  Report  to  the  Institut  de  Droit  International,  Skubiszewski,  loc.  cit.  above  (n.  3), 
pp.  314-16. 

Professor  Bowett,  in  discussing  the  form  which  the  report  to  the  Institut  should  take,  pointed  out 
that  the  topic  was  a  highly  controversial  one  and  that  it  was  unlikely  that  any  draft  resolution  presented 
to  the  Institut  would  carry  the  kind  of  general  support  which  the  Institut  would  normally  wish  to  see 
behind  its  formal  resolutions:  ibid.,  pp.  308,  336. 

6  Loc.  cit.  above  (n.  2),  pp.  7-14.  See  also  Asamoah,  The  Legal  Significance  of  the  Declarations  of  the 
General  Assembly  of  the  United  Nations  (1966),  pp.  1 58-9;  Johnson,  ‘The  Effect  of  Resolutions  of  the 
General  Assembly  of  the  United  Nations’,  this  Year  Book,  32  (1955-6),  pp.  107-8.  Sir  Hersch 
Lauterpacht  referred  to  ‘recommendation’  as  a  term  which  bristles  with  a  multiplicity  of  meanings: 
‘The  Universal  Declaration  of  Human  Rights’,  this  Year  Book,  25  (1948),  p.  368. 

7  For  example,  under  Article  15  of  the  Covenant,  members  agreed  not  to  go  to  war  with  any  party 
complying  with  the  ‘recommendations’  of  a  report  of  the  Council  or  the  Assembly. 

8  Compare  the  use  of  the  word  ‘recommendations’  in  Articles  19,  28  and  33  of  the  ILO 
Constitution.  See  McMahon,  ‘The  Legislative  Techniques  of  the  International  Labour  Organiza¬ 
tion’,  this  Year  Book,  41  (1965-6),  pp.  21-5;  Jenks,  A  New  World  of  Law?  (1969),  pp.  187-8; 
Bindschedler,  in  Encyclopedia  of  Public  International  Law,  vol.  5  (1983),  p.  133;  Tammes,  ‘Decisions 
of  International  Organs  as  a  Source  of  International  Law’,  Recueil  des  cours,  94  ( 1 95 8-1 1),  pp.  331-2, 
and  discussion  by  the  present  writer,  loc.  cit.  above  (n.  2),  p.  10. 
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used  for  binding  international  instruments.  In  the  European  Coal 
and  Steel  Community,  recommendations  of  the  High  Authority  were 
expressly  stated  to  be  binding  with  respect  to  their  objectives,9  and 
recommendations  of  the  North  Atlantic  Fisheries  Commission  are 
binding  in  accordance  with  the  terms  of  the  1959  Convention.10 

In  the  second  place,  accepting  the  ‘normal’  meaning  of  the  word,  it  is 
still  quite  a  different  thing  to  say  that  resolutions  are  recommendations 
and  therefore  not  legally  binding  and  to  say  that  they  are  merely 
recommendations  and  may  therefore  be  ignored.  The  latter  is  clearly  in 
violation  of  obligations  under  the  Charter  of  good  faith  and  duty  to 
co-operate.11  Judge  Sir  Hersch  Lauterpacht  emphasized  this  point  in  an 
often-quoted  passage  from  his  opinion  in  the  South  West  Africa  Voting 
Procedure  case.12  To  underrate  a  resolution  is  also  a  dangerous  position  for 
a  representative  to  take,  because  it  may  lead  to  a  careless  vote  which  may 
come  back  to  haunt  his  government.13 

In  the  third  place,  moreover,  the  General  Assembly  adopts  many 
resolutions  which  are  not  recommendations.  Some  of  these,  such  as  those 
dealing  with  budgetary  matters,  are  expressly  authorized  by  the  Charter 
and  are  legally  binding  on  member  States.  Others  have  important 
operative  effects  which  create  obligations  for  States.  More  generally,  the 
International  Court  of  Justice  has  said  ‘it  would  not  be  correct  to 
assume  that,  because  the  General  Assembly  is  in  principle  vested  with 


9  The  third  paragraph  of  Article  14  of  the  Treaty  Establishing  the  European  Coal  and  Steel 
Community,  1 8  April  1951,  provides:  ‘ Recommendations  shall  be  binding  as  to  the  aims  to  be  pursued 
but  shall  leave  the  choice  of  the  appropriate  methods  for  achieving  these  aims  to  those  to  whom  the 
recommendations  are  addressed’:  United  Nations  Treaty  Series,  vol.  261,  p.  141.  See  Skubiszewski, 
‘Enactment  of  Law  by  International  Organizations’,  this  Year  Book,  41  (1965-6),  pp.  201-2,  233-4; 
Schermers,  International  Institutional  Law  (1980),  p.  598;  Joyner,  ‘UN  General  Assembly  Resolu¬ 
tions  and  International  Law:  Rethinking  the  Contemporary  Dynamics  of  Norm-Creation’,  California 
Western  International  Law  Journal,  11  (1981),  p.  452  n.  26. 

10  North-East  Atlantic  Fisheries  Convention,  24  January  1959,  Miscellaneous  No,  3  (1959),  Cmnd. 
659.  See  Skubiszewski,  loc.  cit.  above  (n,  9),  pp,  201-2,  219-20;  E.  Lauterpacht,  ‘The  Contemporary 
Practice  of  the  United  Kingdom  in  the  Field  of  International  Law — Survey  and  Comment’, 
International  and  Comparative  Law  Quarterly,  9  (i960),  pp.  276-7.  Other  examples  of  binding 
recommendations  will  be  found  in  relationship  agreements  between  the  UN  and  some  of  the 
specialized  agencies.  See  Article  II  of  UN-ICAO  Agreement,  Year  Book  of  the  United  Nations, 
1946-7,  p.  741;  Article  II  of  UN-UNESCO  Agreement,  ibid.,  p.  717.  Recommendations  for  rejection 
of  applications  for  admission  ‘shall  be  accepted’.  See  Castaneda,  Legal  Effects  of  United  Nations 
Resolutions  (1969),  pp.  29-30;  Detter,  Law  Making  by  International  Organizations  (1965),  p.  148; 
Tammes,  loc.  cit.  above  (n.  8),  p.321.  Henry  Schermers  notes:  ‘In  technical  organizations,  such  as  the 
Universal  Postal  ETnion  and  the  World  Meteorological  Organization,  a  custom  may  have  developed 
through  which  recommendations  are  accepted  as  part  of  the  legal  order  and  are  carefully  applied  by  all 
concerned,  whilst  in  other  organizations  recommendations  may  often  be  neglected’:  op.  cit.  above 
(n.  9),  p.  557.  It  may  also  be  significant  that  it  was  felt  necessary  in  some  contemporary  instruments 
to  specify  that  recommendations  were  not  binding:  Article  19,  para.  5  (e)  and  para.  6  (d)  of  ILO 
Constitution  and  Article  69  of  ICAO  Convention.  See  Tammes,  loc.  cit.  above  (n.  8),  p.  338. 

11  See  below,  pp.  121-3. 

12  ICJ  Reports,  1955,  pp.  118-22,  below,  pp.  122-3.  See  similar  views  of  Judge  Klaestad,  ibid., 
p.  88,  below,  p.  122. 

13  Sir  Kenneth  Bailey,  ‘Making  International  Law  in  the  United  Nations’,  Proceedings  of  the 
American  Society  of  International  Law,  61st  Annual  Meeting  (1967),  p.  239. 
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recommendatory  powers,  it  is  debarred  from  adopting  in  specific  cases 
within  the  framework  of  its  competence,  resolutions  which  make  deter¬ 
minations  or  have  operative  design’.14  On  an  earlier  occasion  the  Court 
also  stated: 

.  .  .  the  functions  and  powers  conferred  by  the  Charter  on  the  General 
Assembly  are  not  confined  to  discussion,  consideration,  the  initiation  of  studies 
and  the  making  of  recommendations;  they  are  not  merely  hortatory.  Article  18 
deals  with  1 decisions'  of  the  General  Assembly  ‘on  important  questions’. 
These  ‘decisions’  do  indeed  include  certain  recommendations,  but  others  have 
dispositive  force  and  effect.15 

Most  important,  in  addition  to  mandatory  resolutions  authorized  by  the 
Charter,  the  General  Assembly  from  its  very  first  session  in  1946  has 
adopted  declaratory  and  interpretative  resolutions  which  are  not  recom¬ 
mendations.16  They  are  assertions  as  to  the  law  either  as  interpretations  of 

14  Legal  Consequences  for  States  of  the  Continued  Presence  of  South  Africa  in  Namibia  ( South  West 
Africa)  notwithstanding  Security  Council  Resolution  276  ( igjo ),  advisory  opinion,  ICJ  Reports,  1971, 
!'•  5°- 

15  Certain  Expenses  of  the  United  Nations,  advisory  opinion,  ICJ  Reports,  1962,  p.  163  (original 
emphasis).  See  Basak,  op.  cit.  above  (n.  4),  pp.  50-8. 

16  It  is  true  that  a  declaration  can  be  presented  in  the  form  of  a  recommendation.  It  is  equally  true, 
however,  that  it  can  be  and  frequently  is  presented  as  something  else.  In  particular  see  Resolutions  95 
(I),  Affirmation  of  the  Principles  of  International  Law  recognized  by  the  Charter  of  the  Nuremberg 
Tribunal  (11  December  1946);  96  (I),  The  Crime  of  Genocide  (11  December  1946);  1514  (XV), 
Declaration  on  the  Granting  of  Independence  to  Colonial  Countries  and  Peoples  (14  December  1 960); 
2625  (XXV),  Declaration  on  Principles  of  International  Law  concerning  Friendly  Relations  and 
Co-operation  among  States  in  accordance  with  the  Charter  of  the  United  Nations  (24  October  1970). 
Professor  Oscar  Schachter  has  pointed  out:  ‘In  the  last  few  years,  we  have  witnessed  an  increasing 
insistence  on  the  authoritative  character  of  General  Assembly  resolutions  on  intervention,  self- 
determination,  territorial  occupation,  human  rights,  sharing  of  resources  and  foreign  investment. 
They  purport  to  “declare  the  law”,  either  in  general  terms  or  as  applied  to  a  particular  case.  Neither  in 
form  nor  intent  are  they  recommendatory .  Surprising  as  it  may  seem,  the  authority  of  the  General 
Assembly  to  adopt  such  declaratory  resolutions  was  accepted  from  the  very  beginning'  (italics  added): 
‘Alf  Ross  Memorial  Lecture,  The  Crisis  of  Legitimation  in  the  United  Nations’,  Nor  disk  Tidsskriftfor 
International  Ret:  Acta  scandinavica  juris  gentium,  50  (1981),  pp.  3-4;  see  also  p.  7.  See  also 
Schachter,  ‘The  Relation  of  Law,  Politics  and  Action  in  the  United  Nations’,  Recueil  des  corns,  109 
( 1 963— 1 1),  p.  185:  ‘It  is  evident  that  these  assertions  are  not  themselves  recommendatory;  they  are 
expressed  by  States  or  adopted  by  organs  as  authoritative  precepts  derived  from  the  Charter  or 
accepted  rules  of  international  law’;  Asamoah,  op.  cit.  above  (n.  6),  pp.  6,  19-25;  Castaneda,  op.  cit. 
above  (n.  10),  pp.  165-96;  Conforti,  ‘Le  Role  de  l’accord  dans  le  systeme  des  Nations  Unies’,  Recueil 
des  cours,  142  (1974-II),  pp.  281-2;  Basak,  op.  cit.  above  (n.  4),  pp.  73,  75-6;  Giraud,  ‘Le  Droit 
international  public  et  la  politique’,  Recueil  des  cours,  110  ( 1 963 —I II),  p.  735;  Tunkin,  ‘The  Legal 
Nature  of  the  United  Nations’,  ibid.,  119(1 966-III),  pp.  35-7;  Fleischhauer  in  Encyclopedia  of  Public 
International  Law,  vol.  7  (1984),  pp.  67-8.  For  views  on  this  point  in  the  work  of  the  Thirteenth 
Commission  of  the  Institut  de  Droit  International  see  Yearbook  of  the  Institute,  vol.  61 ,  part  1 ,  pp.  35, 
36,  42-3.  45.  47.  60-4,  89-90,  107,  129,  180-3,  •95,  231, 234,  254,  257,  269,  273,  279-80,  291,  314-15, 
320-1,  341.  Professor  Skubiszewski,  loc.  cit.  above  (n.  3),  in  his  Preliminary  Expose,  considers  that 
the  relevant  resolutions  ‘belong  to  the  category  of  recommendations’  (pp.  35-6)  but  notes  that  ‘when  a 
resolution  repeats  a  rule  of  law,  it  avoids  a  language  that  might  wrongly  suggest  that  the  rule,  like  the 
resolution,  is  non-binding’.  Some  members,  for  example  Nascimento  e  Silva  (p.  273)  and  Ustor 
(p.  291),  endorsed  the  view  that  declaratory  resolutions  retained  their  recommendatory  character  while 
others  questioned  this  position — Jessup  (p.  254),  McDougal  (p.  257),  Mosler  (p.  269)  and  Schachter 
(pp.  279-80).  In  the  Provisional  Report,  while  Conclusion  16  (p.  231)  states  that  'The  legal  status  of 
declarations  is  not  different  from  other  normative  resolutions’,  Conclusion  39  notes  that  ‘A  statement 
of  law  by  the  General  Assembly  is  not  recommendatory.  It  is  declaratory’.  Compare  this  with  the 
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the  Charter  or  declarations  of  general  international  law.17  No  express 
power  for  this  action  is  found  in  the  Charter  and  its  basis  is  certainly  not  in 
the  recommendatory  authority  of  the  Assembly.18  It  may  be  considered  as 
inherent  in  the  Assembly  as  representing  the  international  community, 
international  society  or  the  States  of  the  world.  In  any  event  no  State  has 
persistently  objected  to  the  exercise  of  this  power  and  it  is  now  consecrated 
in  forty  years  of  practice.  Whether  an  inherent  or  an  acquired  power,  it  is 
now  firmly  established  beyond  any  rational  challenge  or  dispute. 

The  power  or  competence  to  adopt  declaratory  and  interpretative 
resolutions  does  not  itself  answer  the  question  of  the  legal  effect  of  such 
resolutions;  but  they  cannot  be  dismissed  as  ‘recommendations’  which 
they  are  not.  The  question  of  their  legal  effect  or  binding  force  must  be 
examined  and  decided  on  other  grounds. 

Returning  to  the  more  general  topic  of  resolutions,  there  is  in  the  rich 
literature  on  the  subject  a  movement  away  from  a  concentration  on  the 
question  of  ‘binding  force’  to  examination  of  other  legal  effects  including 
the  problem  of  so-called  ‘soft  law’.  Much  attention  has  also  been  given  to 
the  relation  of  General  Assembly  resolutions  to  the  sources  of  inter¬ 
national  law'.  It  seems  necessary  to  consider  all  these  aspects  in  developing 
a  picture  of  w'here  General  Assembly  resolutions  are  today,  and  what  their 
potential  is  for  the  future.  This  article  will  start  with  the  relationship  of 
General  Assembly  resolutions  to  the  sources  of  international  law  and  first 
examine  the  traditional  sources.  Secondly,  it  will  consider  other  possible 
sources  including  the  question  whether  General  Assembly  resolutions 


detailed  treatment  of  ‘Law-declaring  and  law-generating  resolutions’  in  Conclusion  5  of  the 
Definitive  Report  (pp.  314-15)  and  the  comment  that  ‘The  actual  role  of  resolutions  in  the  elaboration 
of  law  varies,  and  there  is  no  simple  definition  of  their  status’.  Conclusion  13  (p.  321),  however, 
repeats:  ‘The  legal  status  of  declarations  is  not  different  from  other  resolutions’.  It  adds:  ‘Yet  this 
particular  form  can  emphasize  the  importance  and  significance  of  the  norms  so  enunciated. 
Declarations  are  suitable  for  laying  down  new  principles  the  purpose  of  which  is  to  influence  the 
progressive  development  of  international  law.’  See  also  the  Memorandum  of  the  Office  of  Legal 
Affairs  concerning  Declarations  of  the  General  Assembly  (UN  Doc.  E/CN. 4/1610,  2  April  1962) 
which,  like  the  oracle  at  Delphi,  is  quoted  to  support  all  possible  points  of  view.  See  further  an  earlier, 
but  less  frequently  cited,  opinion  of  the  UN  Legal  Department  in  UN  Social  Commission  Document 
E/CN. 5/126  of  12  May  1949. 

17  Professor  Arangio-Ruiz,  in  what  is  otherwise  a  masterful  treatment  of  UN  declarations,  along 
with  many  other  commentators,  starts  from  a  false  premiss.  He  considers  that  General  Assembly 
recommendations  constitute  the  genus  and  declarations  a  species  (op.  cit.  above  (n.  4),  pp.  1,  43  0-  In 
fact,  resolutions  are  the  genus  and  recommendations,  declarations  and  decisions  are  three  distinct 
species.  Since  most  of  his  conclusions  rely  heavily  on  this  major  premiss,  they  suffer  from  the  same 
defect.  See  previous  note. 

18  Schermers,  op.  cit.  above  (n.  9),  p.  61 1:  ‘No  Constitution  of  an  international  organization  refers 
to  declarations  as  a  separate  class  of  decision.  No  Constitution  expressly  empowers  an  organization  to 
issue  declarations.  But  this  does  not  necessarily  prevent  organs  from  doing  so.’  There  is  clearly  no 
express  provision  in  Articles  10-14  of  the  Charter  authorizing  the  adoption  of  declaratory  or 
interpretative  statements.  It  may  be  considered  an  emanation  from  these  Articles  and  the  Assembly 
itself  has  sometimes  referred  to  them  in  preambular  paragraphs.  But  it  is  a  much  greater  distortion  of 
the  meaning  of  recommendations  to  apply  the  term  to  such  statements  than  to  attribute  some 
obligatory  force  to  a  recommendation.  The  authority  is  either  inherent  or  more  properly  derived  from 
interpretative  or  customary  practice.  See  below,  pp.  99-100. 


46 


GENERAL  ASSEMBLY  RESOLUTIONS  REVISITED 


might  themselves  be  or  become  a  source  of  law.  Thirdly,  it  will  take  a 
broad  look  at  effects  and  possible  effects  of  General  Assembly  resolutions; 
and  fourthly,  explore  various  factors  which  may  be  relevant  in  determin¬ 
ing  the  effect  of  resolutions.  Finally,  it  will  attempt  to  reach  some 
conclusions  concerning  the  status  and  potential  of  various  categories  of 
Assembly  resolutions. 

II.  General  Assembly  Resolutions  in  Relation  to 
Traditional  Sources  of  International  Law 

Without  entering  into  the  controversies  over  the  sources  of  inter¬ 
national  law,19  this  article  will  accept  for  convenience  the  enumeration  in 
Article  38  (1)  of  the  Statute  of  the  International  Court  of  Justice  as 
traditional  sources  and  will  first  examine  these  as  potential  bases  of 
authority  for  General  Assembly  resolutions. 

(a)  Treaties 

(Article  38  (1)  (a),  international  conventions,  whether  general  or  particu¬ 
lar,  establishing  rules  expressly  recognized  by  the  contesting  States) 

1.  United  Nations  Charter 

Starting  with  Article  38  (1)  (a),  there  are  many  ways  in  which  General 
Assembly  resolutions  may  be  related  to  treaties.  Foremost  of  course  is 
through  the  Charter  itself,  which  is  a  multilateral  convention,  albeit  a  very 
special  one.  There  are  two  ways  in  which  the  Charter  may  lend  its  force  to 
resolutions:  first,  the  General  Assembly  may  be  authorized  by  the  Charter 
to  take  decisions  and  adopt  resolutions  which  have  binding,  operative  or 
other  effects,  and  second,  the  Assembly  may  make  interpretations  of 
Charter  obligations. 

(i)  Charter  authorization.  Powers  of  the  General  Assembly  derived 
from  Charter  authorization  may  be  express,  implied  or  inherent.  More¬ 
over,  other  powers  may  be  acquired  through  practice  or  expanded 
through  interpretation. 

(a)  Express  powers.  In  addition  to  the  powers  of  discussion,  considera¬ 
tion  and  recommendation  in  Articles  10  to  14  of  the  Charter,  there  are 
provisions  under  which  the  General  Assembly  is  expressly  authorized  to 
take  binding  and  operative  decisions.  These  express  powers  under  which 
binding  decisions  may  be  taken  are  sometimes  overlooked  or  passed  over 
lightly  because  they  are  considered  unimportant  or  because  they  do  not 
appear  to  raise  interesting  legal  issues.  There  are,  however,  a  number  of 

19  See  Brownlie,  Principles  of  Public  International  Law  (3rd  edn.,  1979),  pp.  3-4;  Fitzmaurice, 
‘Some  Problems  Regarding  the  Formal  Sources  of  International  Law’,  in  Symbolae  Verzijl  (1958), 
p.  153;  O’Connell,  ‘Theory  and  Methodology  of  International  Law’,  in  Report  of  the  58th  Conference 
of  the  International  Law  Association,  Manila,  1978,  p.  194. 
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valuable  studies,20  and  Professor  Rosalyn  Higgins  has  pointed  out  that 
these,  for  the  most  part,  internal  prescriptions  ‘may  well  give  rise  to  a 
more  far  reaching  legal  effect  than  is  at  first  appreciated’.21  Such  express 
powers2-  include  approval  of  the  budget  and  apportionment  of  expenses 
among  member  States  (Article  17);  establishment  of  subsidiary  organs 
(Article  22);  adoption  of  rules  of  procedure  (Article  2 1  );23  approval  and 
supervision  of  trusteeship  agreements  (Articles  85  and  87);  approval  of 
relationship  agreements  and  financial  and  budgetary  arrangements  with 
the  specialized  agencies  (Articles  63  and  17);  election  of  non-permanent 
members  of  the  Security  Council  and  members  of  the  other  Councils 
(Articles  23,  61,  86);  establishment  of  staff  regulations  (Article  101)  and 
entrusting  of  functions  to  the  Secretary-General  (Article  98);  restoring  to 
a  member  the  right  to  vote  (Article  19);  decisions,  subject  to  Security 
Council  recommendation,  on  admission,  suspension  and  expulsion  of 
members  (Articles  4,  5,  6),  on  appointment  of  the  Secretary-General 
(Article  97)  and  on  conditions  for  non-member  States  to  become  parties  to 
the  Statute  of  the  International  Court  of  Justice  (Article  93);  requesting  of 
advisory  opinions  from  the  Court  and  authorizing  of  other  organs  and 
specialized  agencies  to  request  opinions  (Article  96);  and  election, 
concurrent  with  the  Security  Council,  of  Judges  of  the  International 
Court  of  Justice  (Article  8  of  the  Statute  of  the  Court). 

The  express  powers,  particularly  in  Articles  17  (budget)  and  22 
(subsidiary  organs),  have  enabled  the  organization  to  develop  in  ways 
scarcely  envisaged  at  San  Francisco.24  Used  with  a  proper  mixture  of 
imagination  and  discretion  they  will  allow  the  organization  to  continue  to 


20  Bowett,  The  Law  of  International  Institutions  (3rd  edn.,  1975),  pp.  41-51;  Castaneda,  op.  cit. 
above  (n.  10),  pp.  22-69;  Detter,  op.  cit.  above  (n.  10);  Schermers,  International  Institutional  Law 
(1980);  Tammes,  loc.  cit.  above  (n.  8);  Conforti,  loc.  cit.  above  (n.  16),  pp.  258-82. 

21  Higgins,  The  Development  of  International  Law  through  the  Political  Organs  of  the  United  Nations 
(1963),  p.  4.  See  also  Paul  De  Visscher,  ‘Cours  general  de  droit  international  public’,  Recueil  des  cours , 
136  (1972-II),  pp.  126-8. 

22  Vallat  finds  more  than  twenty-five  of  the  1  1 1  articles  of  the  Charter  which  ‘at  least  to  some  extent, 
confer  powers  of  decision,  as  distinct  from  recommendation,  on  the  General  Assembly’;  ‘The 
Competence  of  the  United  Nations  General  Assembly’,  Recueil  des  cours,  97  (1959-II),  pp.  225-9.  For 
other  listings  of  express  powers  see  Asamoah,  op.  cit.  above  (n.  6),  p.  3;  Arangio-Ruiz,  op.  cit.  above 
(n.  4),  p.  14  and  p.  444;  Basak,  op.  cit.  above  (n.  4),  p.  23;  Jenks,  op.  cit.  above  (n.  8),  pp.  201-2; 
Johnson,  loc.  cit.  above  (n.  6),  pp.  101-2;  Tunkin,  loc.  cit.  above  (n.  16),  pp.  34-5;  Virally,  ‘The 
Sources  of  International  Law’,  in  Sorensen  (ed.),  Manual  of  Public  International  Law  (1968),  p.  162; 
Abi-Saab,  ‘The  Development  of  International  Law  by  the  United  Nations’,  Revue  egyptienne  de  droit 
international,  24  (1968),  p.  100. 

23  See  Jessup,  ‘Parliamentary  Diplomacy’,  Recueil  des  cours,  89  (1956-I),  pp.  181-319,  for 
discussion  of  the  role  of  procedural  decisions  in  the  development  of  law.  See  also  Leo  Gross,  ‘The 
International  Court  of  Justice  and  the  United  Nations’,  ibid.,  120(1967-1),  pp.  391-2;  Fawcett,  The 
Law  of  Nations  (1968),  p.  9. 

24  El  Erian,  ‘The  Legal  Organization  of  International  Society’,  in  Sorensen  (ed.),  Manual  of  Public 
International  Law  (1968),  pp.  74,  85;  O’Connell  and  Varsanyi,  International  Law  in  Australia  (1965), 
pp.  77-83.  For  a  word  of  caution  as  to  permissible  limits  see  Bowett,  ‘The  Impact  of  the  UN 
Structure,  including  that  of  the  Specialized  Agencies,  on  the  Law  of  International  Organization’, 
Proceedings  of  the  American  Society  of  International  Law,  64th  Annual  Meeting  (1970),  American 
Journal  of  International  Law,  64  (1970),  pp.  48-9. 


48 


GENERAL  ASSEMBLY  RESOLUTIONS  REVISITED 


meet  new  challenges  and  adapt  to  unforeseen  situations.  Far  from  limiting 
its  subsidiary  organs  to  committees  and  commissions  confined  to  making 
studies  and  providing  advice,  the  Assembly  has  established  a  great  variety 
of  operational  agencies  and  other  organs  to  meet  exigencies  that  have 
arisen,  and  through  their  direction  and  supervision  it  has  thus  expanded 
its  own  activities  beyond  that  of  recommendation.  It  has  created  the 
framework  and  basic  legal  structure  for  economic,  social  and  develop¬ 
ment  programmes.25  It  has  provided  for  large-scale  relief  and  assist¬ 
ance  operations.  It  has  established  semi-autonomous  agencies  such  as 
UNCTAD,  UNIDO  (now  a  specialized  agency)  and  UNEP,  all  of  which 
are  very  nearly  international  organizations.26 

Through  agreements  and  otherwise,  obligations  are  created  for  states 
participating  in  these  activities.  As  Professor  Henry  G.  Schermers  has 
pointed  out,  ‘Whenever  an  international  organization  can  provide  services 
it  has  real  power  to  press  states  to  comply  with  its  rules’.27 

It  was  also  the  General  Assembly  that  developed  the  prototype 
for  LTited  Nations  peace-keeping  missions  (UNEF  I)  which  was 
subsequently  followed  by  the  Security  Council  in  a  number  of  peace¬ 
keeping  operations.28  The  Assembly  has  set  up  committees  for  the 
implementation  and  follow-up  of  Charter  provisions  and  of  its  own 
resolutions.29  It  has  established  an  administrative  court  with  power  to 
make  awards  binding  on  the  Assembly  itself,  thus  creating  obligations  for 
members.30  It  has  created  a  committee  empowered  to  request  advisory 
opinions  from  the  International  Court  of  justice  for  review  of  judgments 

25  Wigdor,  ‘Canada  and  the  New  International  Economic  Order:  Some  Legal  Implications’, 
Canadian  Yearbook  of  International  Law ,  20  (1982),  p.  183. 

26  While  one  may  not  go  quite  as  far  as  Professor  Sohn,  who  in  referring  to  UNCTAD,  UNIDO 
and  UNEP  stated:  ‘Thus  the  old  doctrine  has  been  laid  to  rest  that  international  organizations  can  be 
created  only  by  treaty  and  that  States  can  become  members  of  an  international  organization  only  by 
ratifying  (or  acceding  to)  the  treaty  creating  it’  (‘The  Development  of  the  Charter  of  the  United 
Nations:  the  Present  State’,  in  Bos  (ed.),  The  Present  State  of  International  Law  and  other  Essays 
(International  Law  Association  Centenary)  (1973),  p.  58),  it  is  true  that  these  semi-autonomous 
organs  are  very  nearly  interchangeable  with  international  organizations.  UNIDO  has  by  treaty  been 
converted  into  a  specialized  agency,  while  the  office  of  the  HCR  established  by  the  General  Assembly 
replaced  IRO,  an  organization  created  by  treaty.  Professor  Bowett  (loc.  cit.  above  (n.  24),  p.  49) 
states:  ‘Indeed,  it  may  be  said  that  it  is  now  largely  a  matter  of  policy  whether  a  new  venture  is 
established  by  resolution  of  the  General  Assembly  or  by  a  new  intergovernmental  agreement  creating 
a  specialized  agency’. 

27  Op.  cit.  above  (n.  9),  p.  591.  To  the  same  effect,  Schachter,  ‘Towards  a  Theory  of  International 
Obligation’,  in  Schwebel  (ed.),  The  Effectiveness  of  International  Decisions  (197 1),  pp.  18-19;  Virginia 
Journal  of  International  Law,  8  (1967-8),  p.  310. 

28  Resolutions  of  the  First  Emergency  Special  Session  of  the  General  Assembly,  General  Assembly 
Official  Records  (hereinafter  GAOR ),  Supplement  No.  1  (A/3354).  See  Bowett,  United  Nations 
Forces,  A  Legal  Study  (1964). 

29  A  leading  example  would  be  the  committee  established  by  General  Assembly  Resolution  1654 
(XVI)  (27  November  1961)  and  enlarged  by  Resolution  1810  (XVII)  (17  December  1962)  (Special 
Committee  of  24)  to  oversee  the  application  of  Resolution  1514  (XV)  (14  December  i960) — Declara¬ 
tion  on  the  Granting  of  Independence  to  Colonial  Countries  and  Peoples. 

30  Resolution  351  /A  (IV)  of  24  November  1949,  GAOR,  A/2151,  pp.  49-51.  See  Effect  of  Awards 
of  Compensation  made  by  the  UN  Administrative  Tribunal,  advisory  opinion  of  13  July  1954:  ICJ 
Reports,  1954,  p.  47. 
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of  that  tribunal.31  It  has  been  suggested  that  building  on  this  last 
precedent,  the  Assembly  might  expand  the  functions  of  the  International 
Court  of  Justice  through  committees  authorized  to  request  advisory 
opinions  in  other  situations.32 

Finally,  with  respect  to  the  establishment  of  subsidiary  organs,  one 
cannot  forget  the  important  roles  of  the  International  Law  Commis¬ 
sion  (ILC)  and  the  UN  Commission  on  International  Trade  Law 
(UNCITRAL)  as  well  as  ad  hoc  committees  in  the  development  of 
international  law.33 

There  are  also  important  powers  ot  the  General  Assembly  with  respect 
to  economic  and  social  co-operation  spelled  out  in  Chapters  IX  and  X  of 
the  Charter  and  particularly  in  Articles  55,  56  and  60.  One  may  ask  to  what 
extent  does  the  pledge  of  members  in  Article  56  ‘to  take  joint  and  separate 
action  in  co-operation  with  the  Organization  .  .  .’  create  obligations  with 
respect  to  General  Assembly  resolutions?  And  to  what  extent  do 
paragraphs  (2)  and  (5)  of  Article  2  complement  or  supplement  such 
obligations?  One  might  further  enquire  whether  the  first  paragraph  of 
Article  13  limits  the  Assembly’s  role  to  initiating  studies  and  making 
recommendations,  or,  as  would  seem  to  be  the  case,  do  the  ‘further 
responsibilities’  of  the  second  paragraph  provide  other  powers?  There  is 
obviously  some  obligation  of  members  embodied  in  the  pledge  of  Article 
56, 34  and  Articles  64  and  66  offer  procedures  for  implementation.35 

31  Resolution  957  (X)  of  8  November  1955,  GAOR,  10th  Session,  Supplement  No.  19,  A/3116, 
pp.  30-1. 

32  Jessup,  ‘To  Form  a  More  Perfect  United  Nations’,  Recueil  des  corns,  129  (1970-I),  p.  16; 
Szasz,  ‘Enhancing  the  Advisory  Competence  of  the  World  Court’,  in  Leo  Gross  (ed.),  The  Future  of 
the  International  Court  of  Justice,  vol.  2  (1976),  pp.  499-549,  particularly  p.  532.  See  in  particular 
Recommendation  19  by  the  Panel  of  the  American  Society  of  International  Law  on  ‘The  Future  of  the 
International  Court  of  Justice’,  Gross,  ibid.,  p.  731:  ‘In  order  to  make  the  advisory  jurisdiction  of  the 
Court  available  (a)  to  a  wider  range  of  international  organizations,  (b)  to  international  commissions  of 
conciliation,  (c)  to  tribunals  established  by  multilateral  conventions,  and  (d)  to  States  having  access  to 
the  Court  the  General  Assembly  should  establish  a  committee  as  a  subsidiary  organ  (Article  22  of  the 
Charter  of  the  United  Nations)  for  the  purpose  of  requesting  advisory  opinions  on  behalf  of  such 
organizations,  commissions,  tribunals,  and  States  parties  to  a  dispute.’ 

33  See  Yearbooks  of  the  ILC  and  UNCITRAL.  Ad  Hoc  Committees  have  included  the  Special 
Committee  on  the  Question  of  Defining  Aggression,  the  Special  Committee  on  Principles  of 
International  Law  concerning  Friendly  Relations  and  Co-operation  among  States  and  the  Ad  Hoc 
Committee  on  the  Drafting  of  an  International  Convention  against  the  Taking  of  Hostages.  See 
Jennings,  ‘Recent  Developments  in  the  International  Law  Commission:  its  Relation  to  the  Sources  of 
International  Law’,  International  and  Comparative  Law  Quarterly,  13  (1964),  pp.  385-97. 

34  Article  56  reads:  ‘All  Members  pledge  themselves  to  take  joint  and  separate  action  in 
co-operation  with  the  organization  for  the  achievement  of  the  purposes  set  forth  in  Article  55.’  For 
discussion  of  obligations  under  this  Article  see  Schwelb,  ‘The  International  Court  of  Justice  and  the 
Human  Rights  Clauses  of  the  Charter’,  American  Journal  of  International  Law,  66  (1972),  pp.  337-51, 
particularly  pp.  338-41, 348-50;  ‘The  International  Convention  on  the  Elimination  of  All  Forms  of 
Racial  Discrimination’,  International  and  Comparative  Law  Quarterly,  15  (1966),  pp.  1029-30; 
‘Interpretation  of  the  Human  Rights  Clauses  of  the  United  Nations  Charter  by  the  International 
Court  of  Justice’,  in  Report  of  the  International  Committee  on  Human  Rights  of  the  International  Law 
Association  (New  York  Conference  1972),  pp.  13-15;  McDougal,  Lasswell  and  Chen,  Human  Rights 
and  World  Public  Order  (1980),  pp.  302,  333;  H.  Lauterpacht,  International  Law  and  Human  Rights 
(1950),  pp.  147-9;  Q.  Wright,  ‘National  Courts  and  Human  Rights— the  Fujii  Case’,  American  Journal 
of  International  Law,  45  (195  1),  p.  73;  Scelle,  Yearbook  of  the  ILC ,  1949, p.  169  (23rd  meeting);  Heinz 


[. Footnotes  34  and  35  continue  on  p.  50] 
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Paragraphs  2  and  5  of  Article  2  are  also  of  particular  significance.  Article 
2  (2)  provides  that  all  members,  in  order  to  ensure  to  all  of  them  the  rights 
and  benefits  of  membership,  ‘ shall  fulfil  in  good  faith  the  obligations 
assumed  by  them  in  accordance  with  the  present  Charter’  (emphasis 
added).36  The  crucial  question  of  course  for  present  discussion  is  what 
obligations  assumed  in  accordance  with  the  Charter  relate  to  General 
Assembly  resolutions.  There  are  clearly  obligations  with  respect  to 
budgetary  resolutions  and  operative  decisions.  Obligations  of  good  faith 

Guradze,  Der  Stand  der  Menschenrechte  im  Volkerrecht  (1956),  pp.  110-11  (quoted  in  Schwelb, 
p.  340);  Asamoah,  op.  cit.  above  (n.  6),  pp.  59,  1 7 1  —3 ,  182,  187-8,  190,  206;  Giraud,  loc.  cit.  above 
(n.  16),  pp.  750-1;  Castaneda,  ‘The  Underdeveloped  Nations  and  the  Development  of  International 
Law’,  International  Organization,  15  (1961),  p.  47;  O’Connell  and  Varsanyi,  op.  cit.  above  (n.  24), 
pp.  72-4;  Ganji,  International  Protection  of  Human  Rights  (1962),  pp.  116-18,  131-2,  135  n.  69; 
Nehemiah  Robinson,  The  Universal  Declaration  of  Human  Rights  (1958),  pp.  36,  54-60;  Goodwin- 
Gill,  ‘The  Limits  of  the  Power  of  Expulsion  in  Public  International  Law’,  this  Year  Book,  47  (1974-5), 
pp.  70-1;  Sloan,  loc.  cit.  above  (n.  2),  p.  15,  and  ‘Human  Rights,  the  United  Nations  and  Interna¬ 
tional  Law’,  Nordisk  Tidsskrift  for  International  Ret,  Acta  scandinavica  juris  gentium,  20  (1950), 
pp.  30-1;  Tomuschat,  ‘Das  Recht  auf  Entwicklung’,  German  Yearbook  of  International  Law,  25  (1982), 
p.  1 10;  Olga  Sukovic,  ‘Principle  of  Equal  Rights  and  Self-Determination  of  Peoples’,  in  Sahovic  (ed . ) , 
Principles  of  International  Law  Concerning  Friendly  Relations  and  Cooperation  (1972),  pp.  328,  337; 
Bogdan  Babovic,  ‘The  Duty  of  States  to  Cooperate  with  one  another  in  accordance  with  the  Charter’, 
ibid.,  pp.  277-321,  particularly  pp.  281-2,  318-21;  Milan  Sahovic,  ‘Codification  of  the  Legal 
Principles  of  Coexistence  and  the  Development  of  Contemporary  International  Law’,  ibid.,  pp.  31, 
36-8;  Roling,  International  Law  in  an  Expanded  World  (i960),  p.  84;  Schachter,  ‘The  Charter  and  the 
Constitution:  the  Human  Rights  Provisions  in  American  Law’,  Vanderbilt  Law  Review,  4  (1950-1), 
pp.  646-53;  Paust,  ‘Human  Dignity  as  a  Constitutional  Right:  a  Jurisprudentially  Based  Inquiry  into 
Criteria  and  Concept’,  Howard  Law  Journal,  27  (1983),  pp.  213-14  and  n.  260;  ‘Human  Rights:  From 
Jurisprudential  Inquiry  to  Effective  Litigation’  (book  review  of  McDougal,  Laswell  and  Chen, 
Human  Rights  and  World  Public  Order),  New  York  University  Law  Review,  56  (1981),  p.  235; 
Zuijdwijk,  Petitioning  the  United  Nations,  A  Study  in  Human  Rights  (1982),  pp.  94-100;  Sir 
Humphrey  Waldock,  ‘Human  Rights  in  Contemporary  International  Law  and  the  Significance  of  the 
European  Convention’,  International  and  Comparative  Law  Quarterly,  Supplementary  Publication 
No.  1 1  (1965),  p.  10;  See  also  opinion  of  UN  Legal  Department,  UN  Document  E/CN.  5/126  (12  May 
1949),  p.  3.  Contra,  see  Kelsen,  The  Law  of  the  United  Nations  (1950),  pp.  29-32;  Hudson,  Yearbook  of 
the  1LC,  1949,  p.  178  (25th  meeting,  para.  6);  Kunz,  ‘The  United  Nations  Declaration  of  Human 
Rights’,  American  Journal  of  International  Law,  43  (1949),  pp.  317-18. 

The  International  Court  of  Justice  in  its  advisory  opinion  on  the  Legal  Consequences  for  States  of  the 
Continued  Presence  of  South  Africa  in  Namibia  ( South  West  Africa)  notwithstanding  Security  Council 
Resolution  2j6,  ICJ  Reports,  1971,  p.  57  (paras.  129-30),  recognized  the  legally  binding  nature  of  the 
pledge.  See  discussion  in  Schwelb,  loc.  cit.  (this  note),  pp.  348-9.  See  also  the  written  statements  of 
the  UN  Secretary-General  and  of  the  US  in  the  Pleadings  in  this  case  (1970),  vol.  1,  pp.  85-7,  883. 

35  Article  64  provides  that  the  Economic  and  Social  Council  may  make  arrangements  with 
members  of  the  UN  and  with  the  specialized  agencies  for  reports  on  the  steps  taken  to  give  effect  to 
its  own  recommendations  and  to  General  Assembly  recommendations  on  matters  falling  within 
its  competence.  Article  66  provides  that  ECOSOC  shall  perform  such  functions  as  fall  within  its 
competence  in  connection  with  the  carrying  out  of  General  Assembly  recommendations  and  shall 
perform  such  other  functions  as  may  be  assigned  to  it  by  the  General  Assembly. 

36  See  Asamoah,  op.  cit.  above  (n.  6),  p.  59;  Bindschedler,  ‘La  Delimitation  des  competences  des 
nations  unies’,  Recueil  des  corns,  108  (1963-I),  p.  347;  Sohn,  ‘The  Authority  of  the  United  Nations  to 
Establish  and  Maintain  a  Permanent  United  Nations  Force’,  American  Journal  of  International  Law, 
52  ( 1 958).  p.  231  n.  1 1.  See  elaboration  of  this  principle  in  GA  Res.  2625  (XXV)  of  24  October  1970, 
Declaration  on  Principles  of  International  Law  concerning  Friendly  Relations,  and  Co-operation 
among  States  in  accordance  with  the  Charter  of  the  UN,  GAOR,  25th  Session,  Supplement  No.  28 
(A/8028),  p.  1 24;  Milan  Markovic,  ‘Fulfilment  in  Good  Faith  of  Obligations  Assumed  in  Accordance 
with  the  Charter— History  and  Legal  Theory  of  the  Principle  Pacta  Sunt  Servanda  ,  in  Sahovic  (ed.), 
Principles  of  International  Law  Concerning  Friendly  Relations  and  Cooperation  (1972),  pp.  375-424. 
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and  co-operation  relating  to  recommendations  are  discussed  later  in  this 
article.3'  The  pledge  in  Article  56  involves  obligations  with  respect  to 
economic  and  social  co-operation.  Article  2  (5)  extends  a  duty  of  assistance 
to  all  fields  of  activity  including  peace  and  security.  Under  this  paragraph 
all  members  shall  give  the  Linked  Nations  every  assistance  in  any  action  it 
takes  in  accordance  with  the  present  Charter,  and  shall  refrain  from  giving 
assistance  to  any  State  against  which  the  United  Nations  is  taking 
preventive  or  enforcement  action’  (emphasis  added).38  It  would  seem  that 
the  term  any  action  in  the  first  part  of  this  paragraph  is  to  be  interpreted 
broadly  in  its  normal  and  ordinary  meaning  since  it  is  not  qualified  by  the 
words  ‘preventive  or  enforcement’  which  are  used  only  in  the  second  part 
of  the  paragraph.  As  the  International  Court  of  Justice  said  in  relation  to 
‘expenses  in  Article  17,  the  framers  of  the  Charter  were  aware  of 
distinctions  and  knew  how  to  draft  the  article  differently  if  a  restrictive 
meaning  w'ere  intended.39  It  is  true  that  ‘action’  in  Article  1 1  (2)  was 
restrictively  interpreted  by  the  Court  to  mean  only  enforcement  action  of 
the  kind  to  be  ordered  by  the  Security  Council  under  Chapter  VII  of  the 
Charter,40  but  its  use  in  the  context  of  that  article  is  quite  different. 
‘Action’  is  again  used  in  a  comprehensive  sense  in  Article  56  and  more 
restrictively  in  Article  48  with  respect  to  action  of  members.  Words 
are  used  in  the  Charter  with  different  meanings.  Thus,  for  example, 
‘decisions’  is  used  broadly  in  Articles  18  and  27  and  more  restrictively  in 
Article  25.  It  is  also  relevant  that  this  duty  to  assist  in  UN  action  is  placed 
in  Chapter  I  on  ‘Purposes  and  Principles’  which  applies  to  all  UN  organs 
and  activities.  Moreover,  if  it  were  to  apply  only  to  enforcement  action 
under  Chapter  VII  or  even  to  Security  Council  decisions,  it  would  be 
redundant  because  these  are  covered  by  Articles  48,  49  and  25. 41  It  is 
interesting  to  note  that  the  US  considered  that  obligations  with  respect  to 
Namibia  were  based  on  General  Assembly  Resolutions  2145  (XXI) 
terminating  the  mandate  and  Article  2  (5),  rather  than  on  binding 
resolutions  of  the  Security  Council.42 

As  with  the  pledge  in  Article  56,  there  are  many  questions  concerning 


37  Below,  pp.  121-3. 

38  The  International  Court  of  Justice  stressed  the  importance  of  this  duty  in  the  Reparations  case, 
ICJ  Reports ,  1949,  p.  183.  See  also  Bowett,  op.  cit.  above  (n.  28),  pp.  181,  190,  194,  303-4,  416;  El 
Erian,  loc.  cit.  above  (n.  24),  pp.  78-9;  Leo  Gross,  ‘Voting  in  the  Security  Council;  Abstention  from 
Voting  and  Absence  from  Meetings’,  Yale  Law  Journal,  60  (1951),  p.  255;  O’Connell  and  Varsanyi, 
op.  cit.  above  (n.  24),  p.  68;  Sohn,  loc.  cit.  above  (n.  36),  pp.  232,  237-8. 

39  ICJ  Reports,  1962,  p.  159. 

40  Ibid.,  p.  165.  The  court  went  on  to  say  that  the  word  ‘measures’  (in  Article  14)  implies  some  kind 
of  action:  pp.  163,  172.  See  Bowett,  op.  cit.  above  (n.  28),  pp.  98,  288-91;  see  also  Vallat,  ‘The  General 
Assembly  and  the  Security  Council  of  the  United  Nations’,  this  Year  Book,  29  (1952).  PP-  97~8; 
Basak,  op.  cit.  above  (n.  4),  pp.  81-2,  103,  136-9. 

41  The  International  Court  of  Justice  made  the  point  that  Article  25  itself  would  be  superfluous  if  it 
concerned  only  enforcement  action  under  Articles  41  and  42:  ICJ  Reports,  1971,  P-  S3- 

42  Written  Statement  of  the  US,  ICJ  Pleadings  {Namibia)  (197°),  vol.  i,p.  883.  See  letter  of  George 
H.  Aldrich,  Deputy  Legal  Adviser  of  the  Department  of  State,  Digest  of  United  States  Practice  in 
International  Law,  1975  (ed.  McDowell),  p.  89. 
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the  nature  and  extent  of  the  obligations  under  Article  2  (2)  and  (5),  but 
perhaps  definitive  answers  to  these  questions  will  best  await  future 
developments.43 

There  are  many  examples  in  American  constitutional  history  where  a 
latent  power  or  authority,  after  lying  dormant  for  many  years,  has  been 
discovered,  reinterpreted  or  otherwise  awakened  so  as  vastly  to  affect  the 
development  of  law:  for  example,  the  inter-state  commerce  clause  which 
waited  a  century  and  a  half  before  exploding  the  scope  of  federal 
activities44  or  the  Fourteenth  Amendment  which  after  more  than  half  a 
century  was  found  to  have  extended  the  federal  Bill  of  Rights  to  control 
activities  of  the  several  states.44  Undoubtedly,  similar  examples  will  come 
to  mind  with  respect  to  constitutional  development  in  other  countries. 
The  growth  of  the  powers  of  Parliament,  and  particularly  of  the  House  of 
Commons,  may  suggest  analogies  in  British  constitutional  practice.45  It  is 
impossible  to  predict  what  latent  powers  may  lie  unexploited  in  the 
Charter  of  the  UN  or  at  what  time  and  in  what  circumstances  they  may 
be  called  upon  to  meet  the  exigencies  of  an  evolving  international 
community.46 

43  Professor  Schachter,  loc.  cit.  above  (n.  34),  at  p.  651,  after  persuasively  demonstrating  that  the 
pledge  in  Article  56  constitutes  a  legal  commitment,  observes:  ‘In  the  case  of  Article  56  there  is  no 
compelling  reason  to  define  a  priori  and  in  detail  all  the  implications  of  the  obligation;  it  is  evident  that 
there  are  large  areas  where  the  purposes  under  Article  55  are  as  yet  so  undefined  that  it  is  impossible  to 
say  what  kind  of  action  would  be  required  if  a  State  is  to  co-operate  with  the  Organization.’ 

44  With  reference  to  the  commerce  clause  see  National  Labor  Relations  Board  v.  Jones  and  Laughlin 
Steel  Corp.,  301  US  1  (1937);  US  v.  Darby ,  312  US  100  (1941);  Wickard  v.  Filburn,  317  US  111 

(1942)- 

With  reference  to  the  Bill  of  Rights  see,  e.g.,  Duncan  v.  Louisiana ,  391  US  145  (1968).  While  the 
Supreme  Court  has  not  embraced  the  ‘total  incorporation’  theory,  it  has  through  a  process  of  ‘selective 
incorporation’  applied  most  of  the  provisions  of  the  first  eight  amendments  of  the  Constitution  to  the 
states.  See  Corwin,  The  Constitution  and  What  it  Means  Today  (Chase  and  Ducat,  14th  edn.,  1978), 
pp.  474-81,  particularly  p.  478,  and  Lockhart,  Kamisar  and  Choper,  Constitutional  Law;  Cases — 
Comments — Questions  (1980),  pp.  480-7.  For  a  further  example,  Clive  Parry,  with  reference  to  the  full 
faith  and  credit  clause  of  the  US  Constitution,  noted:  ‘There  was  development  under  this  clause,  but  it 
was  not  recognized  until  a  hundred  years  later’:  Proceedings  of  the  American  Society  of  International 
Law,  63rd  meeting  (1969),  p.  101. 

45  For  a  brief  history  see  Bagehot,  The  English  Constitution  (1872),  pp.  272-91 .  See  also  Dicey,  Law 
of  the  Constitution  (8th  edn.,  1924),  and  for  more  recent  comment,  Nevil  Johnson,  In  Search  of  the 
Constitution:  Reflections  on  State  and  Society  in  Britain  (1977),  pp.  42  ff.,  and  Philip  Norton,  The 
Constitution  in  Flux  (1982),  pp.  11,  97  ff. 

46  Justice  Holmes  in  Missouri  v.  Holland,  252  US  416  (1920),  said:  '.  .  .  when  we  are  dealing  with 
words  that  also  are  a  constituent  act,  like  the  Constitution  of  the  United  States,  we  must  realize  that 
they  have  called  into  life  a  being  the  development  of  which  could  not  have  been  foreseen  completely  by 
the  most  gifted  of  its  begetters.’  Jacob  Robinson  in  a  very  early  commentary  on  the  UN  Charter  noted 
‘numerous  latent  possibilities  for  positive  developments  .  .  .’:  Human  Rights  and  Fundamental 
Freedoms  in  the  Charter  of  the  United  Nations.  A  Commentary  (1946),  p.  105  (quoted  in  Schwelb,  loc. 
cit.  above  (n.  34),  p.  341).  In  a  fuller  and  somewhat  more  critical  analysis  Robinson  concluded  that 
‘while  it  was  in  theory  a  rigid  constitution,  the  Charter  did  not  become  a  straitjacket  for  the  United 
Nations,  but  served  it  as  a  more  or  less  efficient  tool’:  ‘Metamorphosis  of  the  LTnited  Nations’,  Recueil 
des  cours ,  94  (1958- 1 1),  p.  559.  See  also  Jenks,  A  New  World  of  Law?  (1969)^.  10;  Pollux,  this  Year 
Book,  23  (1946),  p.  54;  Castaneda,  op.  cit.  above  (n.  10),  p.  38.  John  W.  Halderman  suggests  the 
development  of  General  Assembly  powers  in  reliance  on  Charter  Article  1  (Purposes)  with  specific 
reference  to  ‘collective  measures’  in  paragraph  1  of  that  article:  ‘Legal  Basis  for  United  Nations 
Armed  Forces’,  American  Journal  of  International  Law,  56  (1962),  pp.  971-96. 
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(b)  Implied,  inherent,  residual  and  acquired  powers.  There  is  a  wide  range 
of  possible  positions  with  respect  to  the  powers  of  the  General  Assembly 
under  the  Charter.47  Beginning  with  the  most  conservative  view,  it  may  be 
claimed  that  the  Assembly  has  only  those  powers  expressly  spelled  out  in 
the  Charter.  This  is  an  unrealistic  and  unworkable  position  which  finds  no 
basis  in  the  practice  of  the  organization  or  in  the  jurisprudence  of  the 
International  Court  of  Justice.  Next  is  the  restrictive  view  of  implied 
powers — that  the  Assembly  may  also  exercise  powers  implied  directly 
from  its  express  powers.  This  is  the  view  expressed  by  Judge  Hackworth 
in  his-dissenting  opinion  in  the  Reparations  case.48  A  third  position  takes  a 
broader  view  of  implied  powers,  inferring  powers  from  the  purposes  of  the 
organization  and  from  the  spirit  and  context  of  the  Charter  as  a  whole. 
This  is  the  view1  developed  by  the  International  Court  of  Justice  and  is 
consistent  with  the  principles  of  interpretation  in  the  Vienna  Convention 
on  the  Law  of  Treaties.  A  fourth  position  would  add  certain  inherent 
powers  to  the  express  and  implied  powers.  These  again  may  be  broadly  or 
conservatively  interpreted.  A  fifth  would  add  further  powers  acquired 
through  subsequent  practice.49  Finally,  at  the  far  end  of  the  spectrum, 
is  the  view  that  the  Assembly  possesses  all  powers  not  expressly 
prohibited.50  There  are  very  few  adherents  of  this  last  position. 

It  is  easy  to  reject  the  extreme  positions  while  recognizing  that  elements 
of  the  other  powers  are  enjoyed  by  the  General  Assembly.  Express  powers 
are  necessarily  subject  to  interpretation  and  imperceptibly  shade  into 
implied,  inherent  and  even  acquired  powers  while  maintaining  their  link 
to  the  authority  of  the  Charter  itself.  The  Charter  is  a  multilateral 
convention  but  it  is  also  a  living  constitution.  The  International  Court  of 
Justice  in  the  Reparations  case  recognized  that  the  rights  and  duties  of  an 
entity  such  as  the  Organization  must  depend  upon  its  purposes  and 

47  Fitzmaurice,  The  Law  and  Procedure  of  the  International  Court  of  Justice  (1986),  vol.  1,  pp.  74-5. 

48  ICJ  Reports,  1949,  p.  198.  Professor  Bowett  would  also  seem  to  take  a  more  restricted  view  of 
implied  powers.  He  considers  that  ‘A  more  acceptable  view  of  the  implied  powers  doctrine  is  that  it 
justifies  the  attribution  to  a  particular  organ  of  powers  which  are  implicit  in  that  organ’s  express 
powers’:  loc.  cit.  above  (n.  24),  pp.  49-50.  See  also  separate  opinion  of  Judge  Gros,  Interpretation 
of  WHO — Egypt  Agreement,  ICJ  Reports,  1980,  pp.  103-4,  and  Professor  Brownlie,  op.  cit.  above 
(n.  19),  pp.  686-8;  Tunkin,  op.  cit.  above  (n.  16),  pp.  23-5. 

49  See  below,  pp.  98-9. 

50  Finn  Seyersted  in  a  number  of  articles  has  developed  the  view  that  international  organizations 
have  the  inherent  capacity  to  perform  all  international  acts  limited  only  by  express  provisions  of  their 
constitutions  and  by  general  international  law.  Their  ‘organic  jurisdiction’  would  include  a  general 
legislative  power  in  internal  matters  binding  upon  organs  and  officials  and  also  upon  member  States  in 
their  representative  capacity  as  members  of  organs,  but  not,  ipso  facto,  binding  upon  outside  parties. 
See  Seyersted,  ‘International  Personality  of  Intergovernmental  Organizations:  Do  their  Capacities 
Really  Depend  upon  their  Constitutions?’,  Indian  Journal  of  International  Law,  4  (1964),  pp.  1  -74;  ‘Is 
the  International  Personality  of  Intergovernmental  Organizations  valid  vis-a-vis  Non-Members?’, 
ibid.,  pp.  233-68;  ‘Jurisdiction  over  Organs  and  Officials  of  States,  the  Holy  See  and  Intergovern¬ 
mental  Organizations’,  International  and  Comparative  Law  Quarterly,  14  (1965),  pp.  31-82,  493-527, 
particularly  p.  57;  ‘Objective  International  Personality  of  Intergovernmental  Organizations’,  Nordisk 
Tidsskrift  for  International  Ret — Acta  scandinavica  juris  gentium,  34  (1964),  pp.  5-102.  See 
discussion  of  Seyersted’s  views  in  Merillat  (ed.),  Legal  Advisers  and  International  Organizations 
(1966),  pp.  14-17- 
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functions  as  specified  or  implied  in  its  constituent  documents  and 
developed  in  practice.  In  a  passage  that  has  been  compared  to  Chief 
Justice  Marshall’s  famous  statement  in  M'Culloch  v.  Maryland, 51  the 
International  Court  applied  the  doctrine  of  implied  powers  to  the  UN: 

Under  international  law,  the  Organization  must  be  deemed  to  have  those 
powers  which,  though  not  expressly  provided  in  the  Charter,  are  conferred  upon 
it  by  necessary  implication  as  being  essential  to  the  performance  of  its  duties.52 

In  enumerating  the  doctrine  of  implied  powers  the  Court  was  in  fact 
following  the  precedent  of  the  Permanent  Court  of  International  Justice  in 
its  advisory  opinions  on  the  Competence  of  the  ILO  concerning  Personal 
Work  of  the  Employer  (1926)53  and  the  Jurisdiction  of  the  European 
Commission  of  the  Danube  (1927). 54  Implied  powers  were  also  relied  on  by 
the  ICJ  in  other  cases  including  the  International  Status  of  South  West 
Africa, 55  Administrative  Tribunal  Awards ,56  Expenses 57  and  Namibia 58 
cases.  The  doctrine  has  also  been  adopted  by  the  Court  of  Justice  of  the 
European  Communities.59 

An  example  of  powers  implied  directly  from  express  powers  is  the 
adoption  of  financial  regulations  and  the  supervision  of  expenditures 
implied  from  the  budgetary  provisions  of  Article  17.60  In  the  Reparations 
case  the  right  to  bring  a  claim  on  behalf  of  its  agent  was  found  by  the  Court 
to  be  implied  on  the  basis  of  functional  necessity  having  in  mind  the 
provisions  of  Article  100  concerning  the  international  status  of  the  staff.61 
While  one  might  have  expected  that,  in  the  Administrative  Tribunal 
Awards  case,  the  power  to  create  a  tribunal  would  be  found  in  the  express 
power  to  set  up  subsidiary  organs,  the  Court  also  found  it  implied  in  the 
Assembly’s  authority  to  establish  staff  regulations  under  Article  101  of  the 
Charter.62  rFhe  Expenses  case  illustrates  the  broad  approach  to  implied 
powers  based  on  the  general  purposes  and  objectives  of  the  organization. 

51  17  US  (4  Wheaton)  316  (1819)  at  p.  421.  The  comparison  with  M'Culloch  has  been  made  by 
many  commentators.  See  Jenks,  op.  cit.  above  (n.  46),  p.  231;  Eichelberger,  citing  Abraham  Feller, 
UN — The  First  Twenty-Five  Years  (1970),  pp.  130-1. 

52  ICJ  Reports,  1949, p.  1 82.  For  a  discussion  of  the  meaning  of ‘essential’ see  E.  Lauterpacht, ‘The 
Development  of  the  Law  of  International  Organization  by  the  Decisions  of  International  Tribunals’, 
Recueil  des  cours,  152  (1976-IV),  pp.  430-2.  See  also  Rouyer-Hameray,  Les  Competences  implicites  des 
organisations  internationales  (1962),  for  an  extensive  discussion  of  the  subject  of  implied  powers. 

53  Advisory  opinion  No.  13,  23  July  1926,  PCIJ,  Series  B,  No.  13,  pp.  6-26  at  p.  18;  Hudson,  World 
Court  Reports,  vol.  I,  pp.  745-59  at  pp.  754-5.  But  see  Leo  Gross,  loc.  cit.  above  (n.  23),  pp.  393-4. 

54  Advisory  opinion  No.  14,  8  December  1927,  PCIJ,  Series  B,  No.  14,  pp.  6-146,  particularly 
p.  43;  Hudson,  World  Court  Reports,  vol.  2,  pp  167-8. 

55  ICJ  Reports,  1950,  p.  128.  56  jqj  ReportSt  I9S4j  p  4y  at  p  s6 

57  ICJ  Reports,  1962,  p.  151.  58  ICJ  Reports,  1971,  p.  16. 

56  See  particularly  Re  the  European  Laying-up  Fund  Agreement,  [1977]  2  CMLR  279  at  295.  See  E. 
Lauterpacht,  loc.  cit.  above  (n.  52),  pp.  426-8. 

60  Provisional  Financial  Regulations  adopted  at  the  first  (1946)  and  second  (1947)  sessions  of  the 
General  Assembly,  Resolutions  14  (I),  80  (I)  and  163  (II),  A/64,  PP-  19-22,  A/64/Add.  1,  pp.  144-8, 
A/519,  PP-  68-75,  and  Financial  Regulations  adopted  at  the  fifth  (1950)  session,  Resolution  456  (V)  of 
November  1950,  A/1175,  pp.  59-63.  See  Castaneda,  op.  cit.  above  (n.  10),  pp.  37-8. 

61  ICJ  Reports,  1949,  pp.  182-3.  62  ICJ  Reports,  1954,  pp.  56-8. 
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The  authority  of  the  Assembly  to  establish  a  peace-keeping  force  was 
rested  on  the  purpose  of  the  UN  to  maintain  international  peace  and 
security.63 

In  the  concept  of  inherent  powers  there  is  some  overlap  with  express 
and  implied  powers.  Some  powers  expressly  provided  in  the  Charter 
would  be  inherent  in  the  organization  in  the  absence  of  such  express 
authorization.64  Examples  are  adoption  of  rules  of  procedure,  establish¬ 
ment  of  committees  and  enactment  of  internal  regulations.  It  is  also 
sometimes  difficult  to  distinguish  an  inherent  power  from  an  implied  one. 
It  would  seem  that  in  the  Reparations  case  the  right  to  bring  an 
international  claim  was  considered  to  be  a  power  inherent  in  the  legal 
personality  of  the  organization  while  the  right  to  bring  an  international 
claim  on  behalf  of  its  agents  was  implied  from  the  terms  of  the  Charter  as  a 
whole.65  Similarly  the  right  to  conclude  treaties  is  an  inherent  power  of  the 
organization  while  the  right  to  conclude  specific  treaties  is  derived  either 
from  express  or  implied  powers  in  the  Charter.66 

In  considering  the  question  of  inherent  powers,  one  must  ask  ‘inherent 
in  what?’  Among  the  various  possible  answers  three  are  suggested: 
inherent  in  the  UN  as  an  organization,  inherent  in  the  international  legal 
personality  of  the  UN,  and  inherent  in  the  organization  as  a  collectivity  of 
States  whether  you  call  it  the  international  community,  international 
society  or  merely  the  States  as  a  whole.  Inherent  in  the  concept  of 
organization  are  the  powers  of  internal  regulation.67  The  San  Francisco 
statement  notes  that  interpretation  is  inherent  in  the  functioning  of  any 
body  which  operates  under  an  instrument  defining  its  powers.68  Likewise 
the  power  to  determine,  at  least  in  the  first  instance,  matters  of 
competence  and  jurisdiction,  is  inherent  in  organization,  as  is  also  the 
right  to  decide  on  questions  of  credentials  and  representation  (not  an 
insignificant  power  in  the  General  Assembly). 

As  already  mentioned,  powers  inherent  in  the  international  legal 
personality  of  the  organization  include  the  general  right  to  bring  claims, 

63  ICJ  Reports,  1962,  pp.  163,  168.  See  particularly  separate  opinion  of  Sir  Percy  Spender, 
pp.  185-7. 

64  Quincy  Wright,  ‘The  Strengthening  of  International  Law’,  Recueil  des  cours,  98  (1959-III), 
p.  138;  Bowett,  op.  cit.  above  (n.  28),  pp.  308-9;  in  Merillat  (ed.),  op.  cit.  above  (n.  50),  pp.  13-17; 
L.  Gross,  loc.  cit.  above  (n.  23),  p.  393  n.  213;  Parry,  ‘The  Treaty-Making  Power  of  the  United 
Nations’,  this  Year  Book,  26  (1949),  pp.  109-10,  115,  141,  144-5,  148-9;  Tunkin,  loc.  cit.  above 
(n.  16),  pp.  20-3. 

65  Rama-Montaldo,  ‘International  Legal  Personality  and  Implied  Powers  of  International 
Organizations’,  this  Year  Book,  44  (1970),  pp.  m-15,  particularly  at  pp.  123-4,  154-5;  Henkin, 
Pugh,  Schachter,  Smit,  International  Law,  Cases  and  Materials  (2nd  edn.,  1987),  pp.  331-2. 

66  Parry,  loc.  cit.  above  (n.  64). 

67  Schermers,  op.  cit.  above  (n.  9),  pp.  585-97;  Detter,  op.  cit.  above  (n.  10),  pp.  47-8,  55,  322-3; 
Akehurst,  ‘The  Hierarchy  of  the  Sources  of  International  Law’,  this  Year  Book,  47  (1974-5),  P-  281. 
Sir  Gerald  Fitzmaurice  in  his  separate  opinion  in  the  Expenses  case  considered  that  a  general 
obligation  of  members  to  finance  the  organization  would  arise  ‘as  a  matter  of  inherent  necessity’  in  the 
absence  of  Article  17,  paragraph  2,  of  the  Charter:  ICJ  Reports,  1962,  p.  208. 

68  Report  of  the  Rapporteur  of  Committee  IV/2,  Doc.  933,  IV  12/42(2),  p.  7,  UNCIO  Documents, 
vol.  13,  p.  709. 


56 


GENERAL  ASSEMBLY  RESOLUTIONS  REVISITED 


conclude  treaties  and,  one  should  add,  the  right  of  legation.  Some  would 
interpret  the  rights  and  powers  inherent  in  international  legal  personality 
very  broadly  and  it  certainly  includes  by  analogy  many,  but  not  all,  rights 
of  States.69  The  concept  of  international  legal  personality  of  international 
organizations  has  had  considerable  development  since  its  enunciation  by 
the  International  Court  of  Justice  in  the  Reparations  case.  While  these 
rights  inherent  in  international  personality  are  rights  of  the  Organization 
administered  by  the  Secretary-General,  the  General  Assembly  by  virtue 
of  its  broad  general  competence  may  exercise  regulatory  powers  with 
respect  to  these  rights. 

Finally,  but  more  controversially,  there  are  inherent  powers  in  the 
General  Assemnly  as  the  political  body  representative  of  nearly  all  the 
States  of  the  world,  or  most  nearly  representative,  in  the  terms  of 
the  Vienna  Convention  on  the  Law  of  Treaties,  of  the  international 
community  of  States  as  a  whole.70  What  States  can  do  outside  the 
organization  they  can  do  within,  or  through,  the  UN,  if  they  have  the 
intention  and  will  to  do  so.71  It  is  also  suggested  that  in  certain 
circumstances  the  General  Assembly  as  the  most  representative  body  of 
the  collectivity  of  States  (or  world  community)  may  step  in  to  fill  vacuums 
and  meet  situations  urgently  requiring  international  attention.72 

The  question  of  residual  powers  is  closely  associated  with  the  concept  of 
inherent  powers.  The  term  may  be  used  to  refer  to  the  exercise  by  the 
Assembly  of  inherent  powers  of  the  organization  not  belonging  to  some 
other  organ,  to  general  powers  beyond  those  specifically  enumerated,  or  to 
express  powers  when  not  being  exercised  by  the  organ  having  primary 
responsibility.  This  latter  usage  was  most  prominent  with  respect  to  the 
Uniting  for  Peace  Resolution  and  the  exercise  by  the  Assembly  of  residual 
powers  in  the  event  that  the  Security  Council  was  prevented  by  the  veto 
from  exercising  its  primary  responsibilities  with  respect  to  the  main¬ 
tenance  of  international  peace  and  security.  While  the  General  Assembly 
did  not  claim  in  this  connection  a  right  to  make  binding  decisions,  it  did 
assert  a  right  to  adopt  authorizing  and  operational  resolutions  in  the  field 
of  peace  and  security.73 

Lastly,  there  are  powers  which  may  be  acquired  through  subsequent 
practice  by  way  of  either  interpretation  or  informal  amendment.  These 
are  dealt  with  in  the  following  section. 

69  See  Reparations  case,  ICJ  Reports,  1949,  p.  182.  See  also  H.  Lauterpacht,  op.  cit.  above  (n.  34), 
P-  23  n.  38.  70  Article  53. 

71  Asamoah,  op.  cit.  above  (n.  6),  p.  29;  Parry,  loc.  cit.  above  (n.  64),  pp.  144-5. 

72  Below,  pp.  94-5. 

73  See  General  Assembly  Resolutions  377  (V)  of  3  November  1950,  GAOR,  5th  Session, 
Supplement  No.  20  (A/ 1775),  pp.  1-12;  498  (V)  and  500  (V)  of  1  February  and  18  May  1951 
concerning  the  intervention  of  the  People’s  Republic  of  China  in  Korea,  GAOR,  5th  Session, 
Supplement  No.  20A  (A/1775/Add.  1),  pp.  1-2;  and  the  resolutions  of  the  First  Emergency  Special 
Session,  1-10  November  1956,  establishing  UNEF  I,  GAOR,  Supplement  No.  1  (A/3354),  PP-  2-4- 
See  Bowett,  op.  cit.  above  (n.  28),  pp.  90-9,  and  particularly  at  pp.  291-9.  Parry,  loc.  cit.  above  (n.  64), 
refers  to  a  ‘residuary  treaty-making’  power. 
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(ii)  Charter  interpretation.  Another  way  in  which  General  Assembly 
resolutions  relate  to  and  gain  force  from  the  Charter  is  by  interpretation 
of  Charter  obligations.74  The  view  that  certain  resolutions  interpreting 
the  Charter  are  binding  has  gained  wide,  if  not  universal,  acceptance.  The 
Charter  is  binding  on  its  members  as  a  treaty  and  its  principles  are  binding 
on  all  States  as  general  international  law.75  Authentic  interpretations 
would  have  obligatory  force  equal  to  the  Charter  itself  and  authoritative 
interpretations  would  carry  almost  the  same  weight.  Proposals  to  entrust 
the  task  of  authentic  interpretation  to  a  particular  organ,  the  International 
Court' of  Justice  or  the  General  Assembly,  were  not  accepted  at  San 
Francisco,  but  the  Conference  recognized  that  the  various  organs, 
including  the  General  Assembly,  in  the  course  of  their  day-to-day 
operations  would  interpret  such  parts  of  the  Charter  as  are  applicable  to 
their  particular  functions.76  Moreover,  as  the  General  Assembly  under 
Article  io  may  discuss  and  make  recommendations  on  any  matter  within 
the  scope  of  the  Charter,  its  competence  to  interpret  is  very  broad  indeed. 
Interpretation  may  be  explicit  in  the  form  of  declaratory  resolutions  or  it 
may  be  implicit  in  a  decision  or  recommendation  applying  Charter 
provisions  to  a  particular  dispute  or  situation.77 

74  See  Brownlie,  op.  cit.  above  (n.  19),  pp.  15,  571,  696;  Castles, ‘Legal  Status  of  UN  Resolutions’, 
Adelaide  Law  Review ,  3  (1967-70),  pp.  79-82;  Bleicher,  ‘The  Legal  Significance  of  Re-Citation  of 
General  Assembly  Resolutions’,  American  Journal  of  International  Law,  63  (1969),  pp.  448-9,  464-5, 
474;  Schachter,  ‘Alf  Ross  Memorial  Lecture’,  pp.  5-6,  and  ‘The  Relation  of  Law,  Politics  and  Action 
in  the  United  Nations’,  loc.  cit.  above  (n.  16),  pp.  185-200;  ‘International  Law  in  Theory  and 
Practice  —  General  Course  in  Public  International  Law’,  Recueil  des  cours,  178  (1982-V),  pp.  1 13-14; 
‘United  Nations  Charter’,  in  Encyclopedia  of  International  Law,  vol.  5  (1983),  p.  292;  Schermers,  op. 
cit.  above  (n.  9),  pp.  613-14;  Sohn,  ‘The  Development  of  the  Charter  of  the  United  Nations:  the 
Present  State’,  in  Bos  (ed.),  The  Present  State  of  International  Law  and  Other  Essays  (1973),  pp.  50-2; 
John  A.  Sibley  Lecture:  ‘The  Shaping  of  International  Law’,  Georgia  Journal  of  International  and 
Comparative  Law,  8  (1978),  pp.  14-16;  Tunkin,  loc.  cit.  above  (n.  16),  pp.  35-6;  Theory  of 
International  Law  (1974),  pp.  171-2;  Tammes,  loc.  cit.  above  (n.  8),  p.  269;  Asamoah,  loc.  cit.  above 
(n.  5),  pp.  223-4;  op.  cit.  above  (n.  6),  pp.  32-45;  Castaneda,  op.  cit.  above  (n.  10),  pp.  122-3; 
Mendelson,  loc.  cit.  above  (n.  5),  p.  96;  Falk,  The  Status  of  Law  in  International  Society  (1970), 
pp.  135,  138,  141-4,  147-8;  Engel,  ‘Procedures  for  the  De  Facto  Revision  of  the  Charter’,  Proceedings 
of  the  American  Society  of  International  Law,  59th  Annual  Meeting  (1965),  pp.  108-16;  Keba  Mbaye, 
‘Le  Droit  au  developpement  en  droit  international’,  in  Makarczyk  (ed.),  Essays  in  International  Law  in 
Honour  of  Judge  Manfred  Lacks  (1984),  p.  173. 

75  In  the  Declaration  on  Principles  of  International  Law  concerning  Friendly  Relations  and 
Co-operation  among  States  in  accordance  with  the  Charter  of  the  UN  (Resolution  2625  (XXV)  of  24 
October  1970),  the  General  Assembly  by  consensus  declared  that  ‘The  principles  of  the  Charter  which 
are  embodied  in  this  Declaration  constitute  basic  principles  of  international  law  .  .  .’.  For  observations 
of  the  International  Court  of  Justice  on  this  resolution  see  Military  and  Paramilitary  Activities  in  and 
against  Nicaragua  ( Nicaragua  v.  US),  Merits,  ICJ  Reports,  1986,  pp.  99-101.  See  Sohn,  op.  cit. 
(previous  note),  p.  52.  See  also  the  comments  of  the  International  Law  Commission  on  what  is  now 
Article  52  of  the  Vienna  Convention  on  the  Law  of  Treaties  (Article  49  of  the  ILC  Draft),  Yearbook  of 
the  International  Law  Commission,  1966,  vol.  2,  pp.  246-7.  The  point  was  emphasized  by  the  Vienna 
Conference  in  changing  the  ILC  reference  from  ‘the  principles  of  the  Charter’  to  ‘the  principles  of 
international  law  embodied  in  the  Charter’  (emphasis  added).  It  is  generally  accepted  that  the 
principles  in  Article  2  of  the  UN  Charter  are  now  customary  international  law,  and  many  consider 
them  to  be  Jus  cogens.  But  see  Arangio-Ruiz,  op.  cit.  above  (n.  4),  pp.  498-9  n.  69. 

76  Loc.  cit.  above  (n.  68). 

77  Asamoah,  op.  cit.  above  (n.  6),  pp.  34-5.  See  also  Skubiszewski,  Provisional  Report,  loc.  cit. 
above  (n.  3),  p.  128:  ‘In  particular,  the  Assembly  can  and  does  interpret  the  principles  and  other 
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While  there  should  be  little  disagreement  as  to  the  broad  competence  of 
the  General  Assembly  to  interpret  the  Charter,  the  same  cannot  be  said  as 
to  the  effect  of  its  interpretative  resolutions.  At  one  extreme  it  can  be 
argued  that  all  resolutions  that  are  interpretations  of  the  Charter,  made  by 
the  Assembly  on  matters  within  its  competence,  carry  with  them  the 
binding  obligation  of  the  Charter  itself.  At  the  other  extreme  is  the 
argument  that  even  interpretative  resolutions  are  only  recommendations 
and  have  no  legal  effect.  The  correct  position  seems  to  be  somewhere 
between  these  extremes.  Unlike  some  of  the  constituent  instruments  of 
the  specialized  agencies,  the  Charter  contains  no  provision  for  authentic 
interpretation,  and  the  statement  on  interpretation  included  in  the  final 
report  of  Committee  IV/2  at  San  Francisco,  while  recognizing  the  right  of 
any  organ  to  make  interpretations,  asserted  that  if  an  interpretation  ‘is  not 
generally  acceptable  it  will  be  without  binding  force’.78 

From  this  statement,  it  is  inversely  concluded  that  if  an  interpretation  is 
generally  acceptable  it  will  be  binding.  In  Aristotelian  logic  this  conclu¬ 
sion  does  not  necessarily  follow  as  it  may  be  charged  with  the  fallacy  of 
denying  the  antecedent,  but  in  common  sense  it  is  a  reasonable  corollary 
and  many  respectable  authorities  accept  it  as  such.  Professor  Oscar 
Schachter,  referring  to  this  oft-quoted  statement,  says  that  this  in  effect 
recognizes  ‘that  an  interpretation  receiving  general  approval  will  be 
authoritative  and  binding’.79  Professor  Louis  B.  Sohn  refers  to  ‘the 
corollary  principle’80  and  Professor  Milan  Sahovic  to  reasoning  {a 
contrarw  .81  Professor  Grigory  I.  Tunkin  also  reads  into  the  San  Francisco 
statement  the  conclusion  that  ‘if  an  interpretation  of  the  Charter  given  by 
a  particular  United  Nations  organ  is  generally  acceptable  it  acquires 
binding  force’.82 

general  provisions  of  the  Charter  without  any  relation  to  a  specific  question  submitted  to  it’. 
Castaneda,  op.  cit.  above  (n.  io),  pp.  122-3,  takes  the  position  that  UN  organs  may  not  interpret  the 
Charter  in  a  general,  ‘legislative’  manner,  but  only  in  concrete  cases.  See  also  Vallat,  loc.  cit.  above 
(n.  22),  p.  21 1.  Arangio-Ruiz,  op.  cit.  above  (n.  4),  pp.  69,  499  n.  69,  prefers  1 concrete  applications'  to 
‘ abstract  formulations’  as  evidence  of  legal  principles,  but  does  not  question  the  competence  of  the 
Assembly  to  adopt  resolutions  on  general  principles.  Practice  has  clearly  established  that  the  General 
Assembly  may  make  declaratory  interpretations  of  a  general  nature  on  any  matter  within  the  scope  of 
its  competence. 

78  Loc.  cit.  above  (n.  68). 

79  ‘The  Relation  of  Law,  Politics  and  Action  in  the  United  Nations’,  loc.  cit.  above  (n.  74),  p.  186 
n.  4.  See  also  the  same  author,  ‘Alf  Ross  Memorial  Lecture  .  .  loc.  cit.  above  (n.  16),  p.  6. 

80  ‘The  Development  of  the  Charter  of  the  United  Nations:  the  Present  State’,  loc.  cit.  above 
(n.  74),  p.  50;  ‘John  A.  Sibley  Lecture  .  .  .’,  loc.  cit.  above  (n.  74),  p.  14. 

81  ‘Codification  des  principes  du  droit  international  des  relations  amicales  de  la  cooperation  entre 
les  etats’,  Recueil  des  cours ,  137  (1972-III),  p.  307  n.  2.  See  also  Sahovic,  loc.  cit.  above  (n.  34),  p.  49 
n.  54.  Castaneda,  op.  cit.  above  (n.  10),  p.  123,  also  considers  'a  contrario  sensu,  the  legal  interpretation 
given  by  an  organ  will  have  binding  force  when  it  is  “generally  acceptable”.  .  .’. 

82  Professor  Tunkin  adds:  ‘This  rule  is  followed  in  United  Nations  practice’:  Theory  of 
International  Law  { 1974),  p.  17 1.  See  also  Tunkin,  ‘The  Legal  Nature  of  the  United  Nations’,  loc.  cit. 
above  (n.  16),  pp.  35-6.  See  also  Asamoah,  op.  cit.  above  (n.  6),  p.  35,  citing  Judge  Winiarski,  ICjf 
Reports ,  1962,  pp.  227-34,  and  Lachs,  ‘Law  in  and  of  the  United  Nations’,  Indian  Jownal  of 
International  Law,  1  (1961),  p.  439;  Schermers,  op.  cit.  above  (n.  9),  p.  614;  Leo  Gross,  ‘The  United 
Nations  and  the  Role  of  Law’,  International  Organization,  19  (1965),  p.  539;  Skubiszewski,  loc.  cit. 
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It  is  a  well-established  international  law  principle  that  the  parties 
to  a  treaty  may  make  authentic  interpretations.  The  final  passage  of  the 
San  Francisco  statement,  sometimes  referred  to  as  limiting  this  right 
to  formal  amendment  procedures,  only  says  that  it  ‘may’  be  necessary 
to  resort  to  the  amendment  procedure,  not  that  it  is  necessary  in  every 
case.83 

One  can  safely  accept  the  conclusion  that  an  interpretation  that  is 
generally  acceptable  is  binding.  But  what  is  meant  by  generally  accept¬ 
able?  Must  it  be  acceptable  to  all  the  parties,  to  a  majority  or  qualified 
majority,  or  to  an  ‘overwhelming  majority’?84  Will  a  consensus  suffice? 
Dr  Michael  Akehurst  suggests  that  for  a  modification  by  subsequent 
practice  the  amendment  clause  should  be  applied  by  analogy,  thus 
requiring  a  two-thirds  majority  including  the  five  permanent  members  of 
the  Security  Council  whose  ratifications  are  necessary  to  bring  an 
amendment  into  force.85  Presumably  he  would  not  require  a  more 
stringent  test  for  interpretation. 

A  further  issue  is  whether  a  vote  in  the  General  Assembly  is  a  sufficient 
indication  of  acceptability  or  whether  there  must  be  some  further 
indication  of  acceptance  through  subsequent  practice  either  within  or 
outside  the  organization.  There  seems  to  be  general  agreement,  extending 
even  to  those  who  reject  General  Assembly  interpretations  as  authorita¬ 
tive,  that  they  constitute  evidence — the  weight  of  the  evidence  depending 
on  the  size  of  the  vote.86  It  would  seem  that  a  unanimous,  or  near 
unanimous,  vote  would  establish  an  almost  conclusive  presumption  that 


above  (n.  3),  p.  129;  Jean  Paul  Jacque,  Elements  pour  une  theorie  de  l'  acte  juridique  en  droit  international 
public  (1972),  pp.  236-7;  Suzanne  Bastid,  ‘Observations  sur  une  “etape”  dans  le  developpement 
progressif  et  la  codification  des  principes  du  droit  international’,  in  Recueil  d’ etudes  de  droit 
international  en  hommage  a  Paul  Guggenheim  (1968),  pp.  136,  144.  Jaroslav  Zourek  considers  the 
definition  of  aggression  in  General  Assembly  Resolution  3314  (XXIX)  to  be  an  authentic 
interpretation  of  the  Charter:  ‘Enfin  une  definition  de  1’agression’,  Annuaire  franqais  de  droit 
international ,  20  (1974),  p.  28. 

83  Loc.  cit.  above  (n.  68).  Conforti,  loc.  cit.  above  (n.  16),  p.  284,  takes  a  contrary  view.  However,  he 
would  consider  that  a  resolution  which  not  only  declared  a  principle  but  expressly  equated  its  violation 
to  a  violation  of  the  Charter  would  constitute  an  agreement  among  those  States  voting  in  favour  in  the 
absence  of  proof  of  a  contrary  intent:  ibid.,  pp.  283-8. 

84  Castaneda,  op.  cit.  above  (n.  10),  p.  123,  suggests  a  majority  in  accordance  with  the  applicable 
voting  procedure;  Sahovic,  loc.  cit.  above  (n.  34),  p.  49,  a  consensus  of  all  members;  Schachter,  ‘The 
Relation  of  Law,  Politics  and  Action  in  the  United  Nations’,  loc.  cit.  above  (n.  16),  p.  186,  an 
overwhelming  majority;  Tunkin,  Theory  of  International  Law  (1974),  p.  171,  all  or  almost  all  UN 
members  including  the  permanent  members  of  the  Security  Council;  Skubiszewski,  loc.  cit.  above 
(n.  3),  p.  129,  all  members.  Professor  Skubiszewski  notes  that  some  commentators  do  not  insist  on 
universality  sensu  stricto  but  speak  of  overwhelming  majorities  or  almost  all  members  including  the 
five  great  powers. 

85  Loc.  cit.  above  (n.  67),  p.  278.  Professor  Gross  makes  a  similar  suggestion  with  respect  to  the 
acceptance  of  advisory  opinions  of  the  International  Court  of  Justice:  loc.  cit.  above  (n.  23),  p.  428. 

86  Virally,  ‘Panorama  du  droit  international  contemporain — cours  general  de  droit  international 
public’,  Recueil  des  cours,  183  (1983-V),  p.  205;  Villiger,  Customary  International  Law  and 
Treaties  (1985),  p.  9;  Skubiszewski,  loc.  cit.  above  (n.  3),  p.  130.  See  comments  of  McDougal  and 
McWhinney,  ibid.,  pp.  257,  262,  and  Zemanek,  contra,  ibid.,  p.  302;  but  see  Jacque,  op.  cit.  above 
(n.  82),  pp.  78-81 . 
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the  interpretation  was  generally  acceptable  and  therefore  binding.87  Only 
a  clear  showing  that  it  was  rejected  in  subsequent  practice  would  be  able  to 
overcome  this  presumption.  Interpretations  that  received  less  support 
would  still  be  evidence  to  be  taken  into  account  along  with  other  factors, 
but  their  weight  would  diminish  with  a  declining  majority.88 

Different  principles  apply  if  the  interpretation  is  part  of  a  decision 
expressly  authorized  by  the  Charter,  as,  for  example,  budgetary  decisions 
under  Article  17,  or  of  an  otherwise  binding  resolution.  Assuming  that  the 
resolution  is  validly  adopted,  any  interpretations  involved  in  the  course  of 
the  decision  would  be  binding  for  the  case  involved.89  The  size  of  the  vote 
might  still  be  significant  as  far  as  general  acceptability  for  future  cases  is 
concerned. 

Another  issue,  apart  from  the  general  applicability  and  force  of  an 
interpretative  resolution,  is  the  question  whether  an  interpretation  is 
binding  on  those  voting  for  it  either  through  estoppel  or  otherwise.  The 
answer  depends  on  circumstances  and  questions  of  good  faith.90 

Every  interpretation  holds  within  it  the  seeds  of  development.91  This  is 
true  whether  it  purports  to  be  strictly  textual  or  is  frankly  teleological. 
Interpretations  may  explain,  clarify,  elaborate,  develop  or  supplement  the 
Charter,  or  they  may  slip  into  modification  or  informal  amendment.  The 
line  between  interpretation  and  modification,  like  the  line  between 
codification  and  development,  is  a  thin  one  and  the  distinction  is  often 
difficult,  if  not  impossible,  to  make.  Development  often  takes  place  under 
the  guise  of  interpretation  and  the  test  of  general  acceptability  remains  the 
best  guide  in  either  case. 

The  value,  with  respect  to  interpretation,  of  subsequent  practice  by 


87  See  oral  statement  of  C.  A.  Stavropoulos,  Representative  of  the  Secretary-General,  in  the 
Namibia  case,  ICJ  Pleadings  (1970),  vol.  2,  p.  36;  conclusion  75  of  Professor  Skubiszewski’s 
Provisional  Report,  loc.  cit.  above  (n.  3),  p.  239:  ‘A  unanimous  resolution  which  interprets  a  provision 
of  the  UN  Charter  constitutes  an  authoritative  (authentic,  binding)  interpretation  of  the  Charter  if  by 
their  votes  all  the  UN  Members  intended  to,  and  did,  accept  it  as  such’;  Schachter,  ‘The  Relation  of 
Law,  Politics,  and  Action’,  loc.  cit.  above  (n.  16),  p.  186;  ‘Alf  Ross  Memorial  Lecture’,  loc.  cit.  above 
(n.  16),  p.  6,  but  see  pp.  12-14. 

88  Schachter,  ‘Alf  Ross  Memorial  Lecture’,  loc.  cit.  above  (n.  16),  p.  14;  Akehurst,  loc.  cit.  above 
(n.  67).  McGinley,  ‘Practice  as  a  Guide  to  Treaty  Interpretation’,  The  Fletcher  Forum ,  9  (1985), 
pp.  215-16,  has  pointed  out  that  the  International  Court  has  gone  even  further:  ‘Insofar  as  the  Court 
is  concerned  it  has,  in  general,  been  prepared  to  consider  the  resolutions  of  international  bodies  as  a 
major,  if  not  primary  source  of  interpretative  practice  by  those  organizations.  It  has  given  little  weight 
to  the  existence  of  dissenting  minorities,  abstentions,  or  qualified  assents,  as  invalidating  the 
interpretative  value  of  the  resolution  itself.  Similarly  it  has  ignored  significant  actual  practice  contrary 
to  resolutions.  The  Court’s  practice,  therefore,  is  to  look  to  the  formal  result  of  the  political  process  as 
indicating  the  organization’s  understanding  of  the  meaning  of  a  provision.  The  use  of  resolutions 
seems  a  logical  approach  in  determining  the  institution’s  understanding  of  a  provision’  (footnotes 
omitted).  For  a  more  limited  evaluation  see  Basak,  op.  cit.  above  (n.  4),  p.  143. 

89  Arangio-Ruiz,  op.  cit.  above  (n  4),  p.  76,  and  p.  506;  Schachter,  ‘The  Relation  of  Law,  Politics 
and  Action  in  the  United  Nations’,  loc.  cit.  above  (n.  16),  pp.  187-8. 

90  Virally,  loc.  cit.  above  (n.  86),  p.  205;  for  discussion  of  estoppel  and  good  faith  see  below, 
pp.  121-3. 

91  Asamoah,  op.  cit.  above  (n.  6),  pp.  6,  31;  compare  Skubiszewski,  Provisional  Report,  loc.  cit. 
above  (n.  3),  p.  1 3 1 . 
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organs  of  an  international  organization  was  seriously  questioned  by  Sir 
Percy  Spender  in  his  separate  opinion  in  the  Expenses  case.92  Sir  Percy 
correctly  noted  that  it  might  be  a  poor  guide  to  the  intentions  of  the 
original  parties,  but,  as  Professor  Rosalyn  Higgins  has  pointed  out,  the 
purpose  of  resort  to  subsequent  practice  is  not  to  ascertain  the  intention  of 
the  original  parties  but  the  contemporary  interpretation  given  by  the 
present  parties.93  In  this  Professor  Higgins  is  clearly  right  and  Judge 
Spender  clearly  wrong.  This  position  is  borne  out  by  the  Vienna 
Convention  on  the  Law  of  Treaties94  which,  in  Article  31  (3)  (b),  refers  to 
subsequent  practice  to  ‘establish  the  agreement  of  the  parties  regarding  its 
interpretation’,  not  to  determine  the  intention  of  the  drafters,  or  the  intent 
of  the  original  parties. 

2.  Agreement 

Not  only  may  the  force  of  a  General  Assembly  resolution  be  related  to 
treaties  through  the  LTN  Charter,  but  it  may  draw  sustenance  from  treaties 
as  a  source  of  international  law  in  other  ways.  Agreement  is  the  essence 
and  this  may  be  variously  manifested.95 

(i)  Other  treaties.  First,  the  General  Assembly  may  be  authorized  by 
other  treaties  to  take  decisions  or  make  recommendations  which  the 
parties  agree  to  accept  as  binding.  The  foremost  example  remains  those 
provisions  of  the  Peace  Treaty  with  Italy  which  in  effect  authorized  the 
General  Assembly  to  decide  on  the  future  of  the  Italian  colonies.96  The 

92  ICjt  Reports,  1962,  pp.  189-97. 

93  ‘The  Development  of  International  Law  by  the  Political  Organs  of  the  United  Nations’, 
Proceedings  of  the  American  Society  of  International  Law,  59th  Annual  Meeting  (1965),  p.  119. 
Professor  Higgins  writes:  ‘For  although  organ  practice  may  not  be  good  evidence  of  the  intention  of 
the  original  parties,  it  is  of  probative  value  as  customary  law  ...  in  interpreting  the  constitutions  of 
dynamic  international  organizations  the  primary  canon  should  not  be  the  intention  of  the  original 
parties  but  rather  the  evidence  which  can  be  adduced  of  the  obligations  which  the  present  members 
feel  are  incumbent  upon  them.’  To  the  same  effect  see  E.  Lauterpacht,  loc.  cit.  above  (n.  52),  pp. 
446-7,  453-4,  458-9;  McGinley,  loc.  cit.  above  (n.  88),  pp.  221-2;  Schachter,  ‘The  Quasi-Judicial 
Role  of  the  Security  Council  and  the  General  Assembly’,  American  Journal  of  International  Law,  58 
(1964),  p.  962.  Compare  Skubiszewski,  loc.  cit.  above  (n.  3),  p.  131;  Fitzmaurice,  op.  cit.  above  (n.  47), 
pp.  61-3,  184-5,  344-6,  357-9- 

94  United  Nations  Conference  on  the  Law  of  Treaties — First  and  Second  Sessions — Official  Documents 
(E.70.  V.5);  UN  Treaty  Series,  vol.  1155  (Reg.  No.  18232).  See  Sinclair,  The  Vienna  Convention  on  the 
Law  of  Treaties  (2nd  edn.,  1984),  pp.  136-8. 

95  While  having  no  quarrel  with  Professor  Arangio-Ruiz’s  view  that  it  is  the  agreement  which 
provides  the  force  (op.  cit.  above  (n.  4),  p.  487),  this  writer  considers  that  the  separation  of  the 
agreement  and  resolution  is  too  formalistic  and  does  not  give  appropriate  credit  to  the  role  of  the 
resolution  in  achieving  or  reflecting  the  agreement. 

96  Annex  XI,  UN  Treaty  Series,  vol.  49,  p.  3  at  pp.  214-15.  Resolutions  of  the  Assembly  included 
289  (IV)  of  21  November  1949;  387  (V)  of  17  November  1950  (Libya);  390  (V)  of  2  December  1950 
(Eritrea);  442  (V)  of  2  December  1950  (Somalia);  5 1 5  (VI)  of  1  February  1952  (Libya);  617  (VII)  of  17 
December  1952  (Eritrea);  1418  (XIV)  of  5  December  1959  (Somalia).  See  Sohn,  ‘The  Second  Year  of 
United  Nations  Legislation’,  American  Bar  Association  Journal,  34  (1948),  p.  315;  Sloan,  loc.  cit. 
above  (n.  2),  p.  16.  Asamoah,  op.  cit.  above  (n.  6),  p.  4;  Castaneda,  op.  cit.  above  (n.  10),  pp.  141-2; 
Detter,  op.  cit.  above  (n.  10),  pp.  211-12;  Vallat,  loc.  cit.  above  (n.  22),  pp.  229-30;  Skubiszewski,  loc. 
cit.  above  (n.  3),  p.  70;  Sinha,  ‘Identifying  a  Principle  of  International  Law’,  Canadian  Yearbook  of 
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Assembly  in  agreeing  to  exercise  this  function  set  a  potentially  important 
precedent,  but  there  has  been  little  subsequent  use.  Other  early  examples 
are  found  in  certain  trusteeship  agreements  in  which  the  administering 
authority  undertakes  to  apply  recommendations  in  the  trust  territory.97  A 
later  example  was  the  ‘extended  Vienna  Formula’,  included  in  the  final 
clauses  of  a  number  of  conventions,  which  gave  the  General  Assembly  the 
right  to  decide  what  additional  States  might  become  parties  to  particular 
treaties.98  While  the  Vienna  formula  is  now  history,  the  Secretary- 
General  has  always  indicated  that  he  would  ask  the  Assembly  to  play  a 
similar  role  under  the  ‘All  States’  formula  now  in  use  should  the  occasion 
arise.99 

Despite  the  infrequent  use  of  this  ‘other  treaty’  device,  it  remains  a 
relatively  uncontroversial  means  through  which  the  powers  of  the  General 
Assembly  may  be  increased.  The  legitimacy  of  such  procedure  was 
recognized  by  the  Permanent  Court  of  International  Justice  in  its  advisory 
opinion  on  the  Interpretation  of  Article  j,  paragraph  2,  of  the  Treaty  of 
Lausanne  ( Frontier  between  Turkey  and  Iraq)100  and  was  accepted  by  the 
UN  in  the  Italian  colonies  case.  There  is  of  course  the  important 
limitation  that  the  resolution  is  only  binding  by  virtue  of  the  treaty  and  the 
obligations  are  consequently  largely  those  of  the  parties.  General  Romulo 
and  Professor  Sohn,  in  commenting  on  the  Assembly’s  action  in  the  case 
of  the  Italian  colonies,  perhaps  overstate  the  legislative  role,  but  Professor 
Arangio-Ruiz  also  overstates  the  limitations.101  Where  the  parties  so 
intend,  third  parties  may  have  rights  or  obligations  if  they  accept.  The 
Assembly,  in  agreeing  to  perform  the  functions  entrusted  to  it,  certainly 
had  a  right  to  expect  and  to  ‘claim’  compliance.  Other  members  who 

International  Law,  1 1  (1973),  p.  1 19;  Jessup,  loc.  cit.  above  (n.  32),  pp.  14-15;  Bindschedler,  loc.  cit. 
above  (n.  36),  p.  353;  Brugiere,  Les  Pouvoirs  de  /’ assemblee  generate  des  Nations  Unies  en  matiere 
politique  et  de  securite  (1955),  pp.  285-6;  Lino  di  Qual,  Les  Effets  des  resolutions  des  Nations  Unies 
(1967),  p.  125. 

97  Skubiszewski,  loc.  cit.  above  (n.  3),  p.  145  and  n.  181,  citing  agreements  for  Tanganyika, 
Articles  7,  16,  Togo,  Article  6,  Somaliland,  Articles  3,  5  (1),  12,  16.  See  also  Sloan,  loc.  cit.  above 
(n.  2),  pp.  16,  17,  and  agreements  cited  in  n.  3;  Asamoah,  op.  cit.  above  (n.  6),  p.  4;  Castaneda,  op.  cit. 
above  (n.  10),  pp.  144-5. 

98  See,  e.g.,  Article  48  of  the  Vienna  Convention  on  Diplomatic  Relations  (UN  Treaty  Series,  vol. 
500,  p.  95)  and  Article  81  of  the  Vienna  Convention  on  the  Law  of  Treaties,  loc.  cit.  above  (n.  94). 
Earlier  Conventions,  e.g.  on  the  Prevention  and  Punishment  of  the  Crime  of  Genocide  (UN  Treaty 
Series,  vol.  78,  p.  288)  and  the  Political  Rights  of  Women  (ibid.,  vol.  193,  p.  135)  provided  that  they 
would  be  open  to  any  non-member  States  to  which  an  invitation  had  been  addressed  by  the  General 
Assembly.  The  Assembly  in  Resolutions  368  (IV)  of  3  December  1949  and  793  (VIII)  of  23  October 
1953  decided  to  dispatch  invitations  to  each  non-member  State  which  is  or  hereafter  becomes  a 
member  of  one  or  more  of  the  specialized  agencies  or  a  party  to  the  Statute  of  the  International  Court 
of  Justice. 

99  See  the  understanding  adopted  by  the  General  Assembly  at  its  2202nd  meeting  on  14  December 
1973,  UN  Juridical  Yearbook,  1973,  p.  79  n.  9. 

100  PCIJ,  Series  B,  No.  12,  p.  27  (1925). 

101  See  Sohn,  loc.  cit.  above  (n.  96);  Carlos  P.  Romulo,  United  Nations  Bulletin,  7  (1949),  p.  702 
(quoted  in  Majid,  Some  Effects  of  Selected  Resolutions  of  the  United  Nations  General  Assembly  on 
International  Law  (1966,  University  Microfilms,  Ann  Arbor,  Michigan),  p.  293;  and  Arangio-Ruiz, 
op.  cit.  above  (n.  4),  pp.  21-2  and  451-2.  See  also  Castaneda,  op.  cit.  above  (n.  10),  pp.  141-2. 
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participated  in  the  Assembly  action  would  also  have  an  interest  in  good 
faith  compliance.  Technically,  unless  they  had  expressed  acceptance  in 
writing  they  might  not  have  obligations,  but  by  publicly  participating  in 
the  proceedings  they  should  at  least  be  estopped  from  placing  obstacles 
in  the  way  of  compliance. 

(ii)  Unilateral  declarations.  Similarly,  the  Assembly  might  be  authorized 
by  unilateral  declarations  to  take  decisions  binding  on  those  States  making 
the  declarations.  A  unilateral  declaration  accepting  a  resolution  might  be 
made  with  respect  to  a  resolution  already  adopted,  a  proposed  resolution, 
or  even  with  respect  to  all  resolutions  past  and  future.  It  will  not  be 
necessary  to  go  into  the  question  of  the  effect  of  unilateral  declarations 
since  it  is  well  established  that  a  State,  if  it  so  intends,  may  be  bound  by 
such  declarations.  There  is  a  rich  literature,102  as  well  as  opinions  of  the 
International  Court,103  on  the  subject. 

There  are  relatively  few  examples  where  this  device  has  been  used  with 
respect  to  General  Assembly  resolutions.  Perhaps  the  most  interesting  is 
the  declaration  made  by  the  Comoros  in  applying  for  membership  in  the 
UN.  This  declaration  contained  the  following  undertaking: 

The  Comorian  nation,  adopting  without  reservation  all  the  objectives  laid 
down  in  the  Charter  of  the  United  Nations,  undertakes  to  abide  by  that  Charter 
and  by  all  the  resolutions  which  have  been  or  will  be  adopted  by  the  General 
Assembly.  We  also  undertake  to  participate  faithfully  and  to  the  best  of  our  ability 
in  all  the  work  of  the  United  Nations  and  its  agencies  and  to  accept  all  the 
obligations  arising  out  of  our  admission  to  membership.104 

This  declaration  might  well  be  commended  as  an  example  for  present  and 
future  members. 

Another  interesting  example  is  the  unilateral  declaration  called  for  by 
Resolution  32/64  of  8  December  1977  against  torture  and  other  cruel, 
inhuman  or  degrading  treatment  or  punishment.105  This  resolution  called 
upon  all  member  States  to  reinforce  their  support  of  the  Declaration  on 
the  Protection  of  All  Persons  from  being  Subjected  to  Torture  and  Other 


102  Suy,  Les  Actes  juridiques  unilateraux  en  droit  international  public  (1962);  Garner,  ‘The 
International  Binding  Force  of  Unilateral  Oral  Declarations’,  American  Journal  of  International  Law, 
27  (1933),  pp.  493-7;  A.  P.  Rubin,  ‘The  International  Legal  Effects  of  Unilateral  Declarations’,  ibid., 
71  (1977),  pp.  1  -30;  Venturini,  ‘La  Portee  et  les  Effets  juridiques  des  attitudes  et  des  actes  unilateraux 
des  etats’,  Recueil  des  cours,  112  ( 1 964— 1 1),  pp.  363-467;  Sicault,  ‘Du  Caractere  obligatoire  des 
engagements  unilateraux  en  droit  international  public’,  Revue  gener ale  de  droit  international  public ,  83 
(1979),  pp.  633-88;  Paul  De  Visscher,  ‘Remarques  sur  revolution  de  la  jurisprudence  de  la  cour 
internationale  de  justice  relative  au  fondement  obligatoire  de  certains  actes  unilateraux’,  in  Makarczyk 
(ed.),  Essays  in  International  Law  in  Honour  of  Judge  Manfred  Lacks  (1984);  Jacque,  op.  cit.  above 
(n.  82).  See  Fiedler,  ‘Unilateral  Acts  in  International  Law’,  in  Encyclopedia  of  Public  International 
Law,  vol.  7  (1984),  pp.  517-22,  and  other  works  cited  on  p.  522. 

103  Legal  Status  of  Eastern  Greenland  ( Denmark  v.  Norway),  PCIJ,  Series  A/B,  No.  53,  Hudson, 
World  Court  Reports,  vol.  3,  p.  148;  Nuclear  Tests  ( Australia  v.  France),  ICJ  Reports,  1974,  p.  253; 
(New  Zealand  v.  France),  ibid.,  p.  457. 

104  UN  Doc.  A/10293,  S/11848  (9  October  1975),  UN  Treaty  Series,  vol.  986,  p.  239. 

GAOR,  32nd  Session,  Supplement  No.  45  (A/32/45),  pp.  137-8. 


105 


64 


GENERAL  ASSEMBLY  RESOLUTIONS  REVISITED 


Cruel,  Inhuman  or  Degrading  Treatment  or  Punishment106  by  making 
unilateral  declarations  declaring  their  intention  ( a )  to  comply  with  the 
Declaration  and  ( b )  to  implement,  through  legislation  and  other  effective 
measures,  the  provisions  of  the  Declaration.  A  number  of  such  declara¬ 
tions  were  made  and  reported  to  the  General  Assembly.  The  Legal 
Office  of  the  UN  raised  the  question  with  the  Human  Rights  Division 
whether  these  declarations  should  be  registered  under  Article  102  of  the 
Charter.107  Unfortunately,  they  were  not  registered  and  none  of  the  States 
making  such  declarations  has  thus  far  requested  registration.  The 
resolution  does,  however,  provide  an  interesting  procedure  for  imple¬ 
mentation  which  could  be  a  precedent  for  a  more  clearly  worded  invitation 
to  make  binding  declarations.  Here  we  are  dealing  with  unilateral 
declarations  by  individual  States  which  lend  their  force  to  resolutions  and 
not  with  the  question  of  declarations  contained  in  a  resolution. 

(iii)  Acceptance,  acquiescence  and  estoppel.  Unilateral  declarations  may 
of  course  be  either  written  or  oral  and  their  form  is  not  important.108  They 
are  one  way  of  expressing  acceptance  or  consent  to  be  bound  by  a 
resolution.  Such  acceptance  or  consent  may  also  be  implied  from 
subsequent  action.  There  are  many  examples  of  States  accepting  resolu¬ 
tions  either  expressly  or  impliedly  either  before  or  after  their  adoption. 
The  acceptance  of  the  General  Assembly  resolutions  dealing  with  the 
Israeli-British-French  invasion  of  Egypt  in  1956  is  a  prominent  example 
of  acceptance  by  the  States  concerned.109 

A  more  difficult  issue  concerns  the  question  whether  such  acceptance  or 
consent  may  be  given  by  an  affirmative  vote  on  a  resolution;  or  even  by  an 
abstention  signifying  acquiescence.110  On  the  one  hand,  it  has  been  argued 
that  States  voting  for  a  resolution  should  in  all  instances  be  considered 
bound.  Others  have  insisted  that  a  State  is  never  bound  by  its  affirmative 

106  General  Assembly  Resolution  3452  (XXX)  of  9  December  1975,  GAOR ,  30th  Session, 
Supplement  No.  34  (A/10034),  PP-  91-2. 

107  United  Nations  Juridical  Yearbook ,  1978,  pp.  198-9. 

108  See  particularly  the  judgments  of  the  International  Court  of  Justice  in  the  Nuclear  Tests  cases, 
ICJ  Reports,  1974,  pp  267-8,  472-3. 

109  Resolutions  adopted  by  the  General  Assembly  during  its  First  Emergency  Special  Session  from 
1  to  10  November  1956,  GAOR,  1st  Emergency  Special  Session,  Supplement  No.  1  (A/3354).  See 
Bowett,  op.  cit.  above  (n.  28),  pp.  412-13. 

110  For  discussion  of  this  point  see  Basak,  op.  cit.  above  (n.  4),  pp.  78-9,  1 12,  127,  195;  Asamoah, 
op.  cit.  above  (n.  6),  pp.  66-7,  125,  243;  Sinha,  loc.  cit.  above  (n.  96),  pp.  115-16;  Virally,  loc.  cit. 
above  (n.  86),  pp.  205-6;  Castaneda,  op.  cit.  above  (n.  10),  pp.  150-6;  Johnson,  loc.  cit.  above  (n.  6), 
pp.  108,  1 2 1 ;  Bothe,  ‘Legal  and  Non-Legal  Norms — a  Meaningful  Distinction  in  International 
Relations?’,  German  Yearbook  of  International  Law,  20  (1977),  pp.  69-70;  MacGibbon,  ‘Means  for  the 
Identification  of  International  Law,  General  Assembly  Resolutions:  Custom,  Practice  and  Mistaken 
Identity’,  in  Bin  Cheng  (ed.),  International  Law:  Teaching  and  Practice  (1982),  pp.  12-15;  Jacque,  op. 
cit.  above  (n.  82),  p.  237;  Paul  De  Visscher,  loc.  cit.  above  (n.  22),  pp.  130-1,  133;  Bindschedler,  loc. 
cit.  above  (n.  36),  pp.  345-6,  349;  Conforti,  loc.  cit.  above  (n.  16),  pp.  271-88.  The  Permanent  Court  of 
International  Justice  held  that  in  certain  circumstances  an  affirmative  vote  for  a  resolution  constituted 
the  acceptance  of  a  recommendation:  Railway  Traffic  between  Lithuania  and  Poland,  advisory  opinion 
of  15  October  1931,  PCIJ,  Series  A/B,  No.  42,  pp.  108-23  at  p.  1 16,  Hudson,  World  Court  Reports, 
vol.  2,  pp.  749-87  at  p.  755.  See  Brownlie,  International  Law  and  the  Use  of  Force  by  States  (1963), 
p.  72,  and  Castaneda,  op.  cit.  above  (n.  10),  pp.  155-6;  Asamoah,  op.  cit.  above  (n.  6),  p.  65. 


GENERAL  ASSEMBLY  RESOLUTIONS  REVISITED  65 

vote.  The  question  of  acceptance  or  consent  is  a  question  of  intent,  and 
intent  is  to  be  determined  by  all  the  circumstances  of  a  particular  case.  If  a 
State  intends  to  be  bound  by  its  vote,  either  affirmative  or  abstention,  there 
is  no  reason  why  it  should  not  be  so  bound.  This  conclusion  is  derived 
from  and  supported  by  Article  1 1  of  the  Vienna  Convention  on  the  Law  of 
Treaties  which,  after  enumerating  the  usual  ways  by  which  the  consent  of 
a  State  to  be  bound  by  a  treaty  may  be  expressed,  provides  ‘or  by  any  other 
means  if  so  agreed’.111  One  might  determine  the  intent  by  the  text  of  the 
resolution,  by  statements  made  in  connection  with  its  adoption,  or  by 
other. circumstances  from  which  acceptance  or  consent  can  be  inferred. 

The  foregoing  analysis  rests  on  the  presence  of  an  actual  intent  to  be 
bound.  There  may,  however,  be  circumstances  in  which,  in  the  absence  of 
intent,  a  State  may  still,  as  a  result  of  its  affirmative  vote  or  even  its 
acquiescence,  be  bound  by  a  resolution.  If  an  affirmative  vote  gives  rise  to 
reasonable  expectations  on  the  part  of  other  States  concerning  a  course  of 
conduct,  or  if  actions  following  the  adoption  of  a  resolution  give  rise  to 
such  expectations,  and  if  the  other  States  have  acted  upon  these 
expectations,  a  State  may  be  estopped  or  precluded  from  denying  an 
obligation.112 

(iv)  Resolutions  as  agreements.  Finally,  the  text  of  a  resolution  may  itself 
constitute  an  agreement  among  the  member  States  or  even  contain  a 
unilateral  declaration  of  an  individual  State.  Here  the  question  of  intent  is 
again  paramount.  The  resolution  could  be  drafted  in  terms  that  express  a 
clear  intent  to  constitute  an  agreement,113  or  the  intention  might  be  found 
in  statements  made  at  the  time  of  the  vote.  The  Declaration  of  Legal 
Principles  Governing  the  Activities  of  States  in  the  Exploration  and  Use 
of  Outer  Space  of  13  December  1963  has  been  considered  to  be  such  a 
resolution.114  The  final  clauses  of  a  formal  treaty  drafted  in  a  committee  of 

111  Loc.  cit.  above  (n.  94).  This  point  was  brought  to  the  present  writer’s  attention  by  Dr  Roy  S. 
Lee,  Principal  Legal  Officer  in  the  UN  Office  of  Legal  Affairs.  See  Kearney,  ‘Sources  of  Law  and  the 
International  Court  of  Justice’,  in  Gross  (ed.),  The  Future  of  the  International  Court  of  Justice  (1976), 
vol.  2,  pp.  706-97. 

112  Schachter,  loc.  cit.  above  (n.  16),  p.  16;  see  below,  p.  123. 

113  Examples  are  Resolutions  24  (I)  of  12  February  1946  on  the  transfer  of  certain  functions, 
activities  and  assets  of  the  League  of  Nations  which  records  that  the  parties  ‘assent  by  this  resolution’ 
(UN  Doc.  A/64,  P-  35).  and  Resolution  1903  (XVIII)  of  18  November  1963  on  participation  in  general 
multilateral  treaties  concluded  under  the  auspices  of  the  League  of  Nations  which  records  that  the 
parties  ‘assent  by  the  present  resolution  to  the  decision  .  .  .’  ( GAOR ,  18th  Session,  Supplement  No.  15 
(A/ 5515),  pp.  69-70).  See  Castaneda,  op.  cit.  above  (n.  10),  p.  161;  Conforti,  op.  cit.  above  (n.  16), 
pp.  275-6.  Skubiszewski,  loc.  cit.  above  (n.  3),  pp.  147-8,  also  refers  to  Resolution  1884  (XVIII)  of 
17  October  1963  in  which  the  Assembly  ‘welcomes’  (and  thereby  puts  on  record,  he  adds)  ‘the 
expressions  by  the  Union  of  Soviet  Socialist  Republics  and  the  United  States  of  America  of  their 
intention  not  to  station  in  outer  space  any  objects  carrying  nuclear  weapons  or  other  kinds  of  weapons 
of  mass  destruction’:  GAOR ,  18th  Session,  Supplement  No.  15  (A/5515),  p.  13. 

114  Resolution  1962  (XVIII),  GAOR,  18th  Session  (A/5515),  pp.  15-16.  See  Arangio-Ruiz,  op.  cit. 
above  (n.  4),  pp.  63-4,  493-4;  Lachs,  ‘Some  Reflections  on  Substance  and  Form  in  International 
Law’,  in  Transnational  Law  in  a  Changing  Society— Essays  in  Honor  of  Philip  C.  Jessup  (1972), 
pp.  106-7;  Asamoah,  op.  cit.  above  (n.  6),  p.  66;  Castaneda,  op.  cit.  above  (n.  10),  pp.  162-3;  Leo 
Gross,  loc.  cit.  above  (n.  23),  p.  375;  Skubiszewski,  loc.  cit.  above  (n.  3),  p.  148. 
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the  General  Assembly  might  even  provide  that  consent  to  be  bound  would 
be  given  by  an  affirmative  vote  on  the  resolution. 

There  is  also  no  reason  why  a  resolution  could  not  be  worded  so  as  to 
contain  an  undertaking  by  a  particular  State,  or  States,  and  their 
affirmative  votes  for  such  resolution  would  indicate  their  agreement  to  be 
bound. 

3.  Interpretation  of  treaties 

In  considering  treaties  as  a  source  of  authority  for  General  Assembly 
resolutions,  this  article  has  first  looked  at  the  Charter  as  a  source,  and 
secondly  at  other  treaties  and  at  the  process  of  agreement.  In  considering 
the  Charter,  the  role  of  the  Assembly  in  interpreting  the  Charter  was  also 
considered,  and  the  fact  that  interpretative  resolutions  profit  from  the 
force  of  the  Charter  itself.  A  somewhat  similar  point  can  be  made  with 
respect  to  the  interpretation  of  other  treaties. 

(i)  Interpretation  and  application  of  treaties  by  the  General  Assembly.  As 
with  the  Charter,  the  General  Assembly  is  given  no  express  authority  to 
interpret  or  apply  other  treaties.  However,  as  previously  observed,  the 
scope  of  its  competence  is  so  broad  that  in  the  course  of  its  deliberations  it 
must  necessarily  deal  with  treaty  situations.115  In  doing  so  it  may  consider 
more  or  less  abstract  principles  of  interpretation  and  broad  application,  or 
it  may  consider  the  application  of  treaty  provisions  in  a  concrete  dispute  or 
situation.  In  making  a  declaration  or  recommendation  based  on  a  treaty 
interpretation,  the  resolution  gains  strength  from  the  treaty  obligation  and 
may  add  strength  to  the  treaty  by  affirming,  clarifying  or  elaborating  the 
obligation.  Examples  include  Resolution  2603A  (XXIV)  on  the  question 
of  chemical  and  bacteriological  (biological)  weapons  of  16  December 
1 969, 116  Resolution  2674  (XXV)  on  respect  for  human  rights  in  armed 
conflict  of  9  December  1970, 117  and  the  Assembly’s  action  in  many 
resolutions  concerning  the  obligations  which  the  administering  power  had 
under  the  South  West  Africa  mandate118  and  the  obligations  of  an 


ns  \YhUe  Article  1 4  of  the  Charter  does  not  include  an  express  reference  to  treaty  revision  similar  to 
Article  19  of  the  Covenant  of  the  League  of  Nations,  its  broad  reference  to  ‘measures  for  the  peaceful 
adjustment  of  any  situation’  covers  and  expands  on  this  function.  See  Arangio-Ruiz,  ‘Development  of 
Peaceful  Settlement  and  Peaceful  Change  in  the  United  Nations  System’,  Proceedings  of  the  American 
Society  of  International  Law,  59th  Annual  Meeting  (1965),  pp.  125-6;  Cheever  and  Haviland, 
Organizing  for  Peace  (1954),  pp.  100-1;  Goodrich  and  Hambro,  The  Charter  of  the  United  Nations 
(2nd  edn.,  1949),  pp.  1 78—9;  Goodrich,  Hambro  and  Simons  (3rd  edn.,  1969),  pp.  141-4. 

116  GAOR,  24th  Session,  Supplement  No.  30  (A/7630),  p.  16.  See  Resolution  40/92  of  12 
December  1985,  GAOR,  40th  Session,  Supplement  No.  53  (A/40/53),  pp.  77-9.  See  Skubiszewski, 
loc.  cit.  above  (n.  3),  pp.  126-35;  Baxter  and  Buergenthal,  ‘Legal  Aspects  of  the  Geneva  Protocol  of 
1925’,  American  Journal  of  International  Law,  64  (1970),  pp.  65-6;  Schermers,  op.  cit.  above  (n.  9), 
p.  613. 

117  GAOR,  25th  Session,  Supplement  No.  28  (A/8028),  pp.  75-6.  See  Skubiszewski,  loc.  cit.  above 
(n.  3),  PP-  52-3- 

118  See  particularly  Resolution  2145  (XXI)  of  27  October  1966  on  the  termination  of  the  mandate: 
GAOR,  2 1  st  Session  Supplement  No.  16  (A/6316),  pp.  2-3.  For  comments  on  earlier  resolutions  see 
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occupying  force  under  the  Hague  Regulations  and  the  Geneva  Con¬ 
ventions.119 

(ii)  Standards  relevant  to  the  interpretation  or  application  of  treaties. 
General  Assembly  resolutions  may  be  related  to  the  interpretation  of 
treaties  in  still  another  way.  Rather  than  the  Assembly  itself  interpreting  a 
treaty,  standards  set  in  its  resolutions  may  be  used  by  others  in  the 
interpretation  or  application  of  treaties.  The  Universal  Declaration  of 
Human  Rights  has  played  a  part  in  the  interpretation  of  human  rights 
treaties.120 

4.  Generating  and  facilitating  treaty  norms 

Lastly,  one  cannot  overlook  the  more  traditional  roles  that  General 
Assembly  resolutions  have  had  in  generating  and  facilitating  the  develop¬ 
ment  of  treaty  norms,  and  the  role  which  they  play  in  relation  to 
customary  norms  generated  by  treaty.  In  many  instances  resolutions  have 
been  the  forerunners  of  conventions,  and  in  Judge  Manfred  Lachs’s  words 
have  been  a  stepping  stone  ‘traversing  the  threshold  into  the  realm  of 
law’.121  This  role  has  been  ably  described  by  Professor  Hanna  Bokor- 
Szego  in  her  book,  The  Role  of  the  United  Nations  in  International 
Legislation}22 

Norms  once  formulated  in  a  resolution  may  be  taken  over  in  a 
convention,  and  resolutions  in  tandem  with  conventions  may  also 
facilitate  the  transmission  of  treaty  norms  into  customary  law.  The  status 
of  the  norm  in  the  resolution  is  still  uncertain  but  of  general  applicability, 
while  the  status  of  the  treaty  norm  is  certain  but  only  for  the  parties.  The 
interplay  between  the  two  may  assist  in  the  generation  of  customary 
norms  of  both  general  application  and  certain  effect.123 


Akehurst,  ‘Custom  as  a  Source  of  International  Law’,  this  Year  Book ,  47  (1974-5),  P-  24  n-  2;  Falk,  op. 
cit.  above  (n.  74),  pp.  138,  143-4. 

119  See,  e.g.,  Resolution  40/168A,  para.  9,  B,  para.  6,  of  16  December  1985:  GAOR,  40th  Session, 
Supplement  No.  53  (A/40/53),  pp.  57-60.  There  are  many  other  resolutions  in  which  the  Assembly 
dealt  in  one  way  or  another  with  treaties. 

120  See  n.  423  below. 

121  The  Law  of  Outer  Space— An  Experience  in  Contemporary  Law-Making  (1972),  P-  138.  See  also 
‘International  Law  of  Outer  Space’,  Recueil  des  cours,  1 1 3  ( 1 964— I II),  p.  97-  See  also  Lachs,  ‘The 
Twenty-Fifth  Anniversary  of  the  International  Law  Commission’,  Indian  Journal  of  International 
Law ,  14  (1974),  p.  5;  ‘Some  Reflections  on  Substance  and  Form  in  International  Law’,  in 
Transnational  Law  in  a  Changing  Society— Essays  in  Honor  of  Philip  C.  Jessup  (1972),  P-  105. 

122  (1978),  particularly  pp.  69-79.  See  also  Skubiszewski,  loc.  cit.  above  (n.  3),  pp.  136-40. 

123  Dean  Frederick  L.  Kirgis,  Jr.,  with  reference  to  Resolution  2749  (XXV)  of  17  December  1970, 
Declaration  of  Principles  Governing  the  Sea-Bed  .  .  .  {GAOR,  25th  Session,  Supplement  No.  28 
(A/8028),  pp.  24-5),  writes:  ‘The  Declaration  and  the  conventions  are  in  fact  synergistic,  embodying 
similar  values  concerning  environmental  preservation,  each  strengthening  the  prescriptive  authority 
of  the  others  vis-a-vis  all  members  of  the  world  community’:  ‘Technological  Challenge  to  the  Shared 
Environment:  United  States  Priorities’,  American  Journal  of  International  Law,  66  (1972),  pp.  3°5-6. 
See  Skubiszewski,  loc.  cit.  above  (n.  3),  pp.  140-4;  Baxter,  ‘Treaties  and  Custom’,  Recueil  des  cours, 
129  (1970-I),  pp.  103-4;  Lador-Lederer,  ‘Legal  Aspects  of  Declarations’,  Israel  Law  Review,  12 
(1977),  p.  225  n.  78;  Villiger,  op.  cit.  above  (n.  86),  pp.  298-9;  Jenks,  op.  cit.  above  (n.  8),  p.  204; 
Bedjaoui,  Towards  A  New  International  Economic  Order  { 1979),  p.  183.  See  also  Skubiszewski,  loc.  cit. 
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In  an  even  more  traditional  role,  the  General  Assembly,  despite  the 
absence  of  express  authority  in  the  Charter  either  to  convene  pleni¬ 
potentiary  conferences  to  conclude  treaties  or  to  draft  and  conclude 
treaties  within  the  UN  itself,  has  exercised  such  functions  throughout  its 
history.124  The  power  is  clearly  there  whether  inherent,  implied,  or  now 
acquired  through  practice. 


(b)  Custom 

(Article  38  (i)  (b),  international  custom,  as  evidence  of  a  general  practice 
accepted  as  law) 

There  are  a  number  of  ways  in  which  General  Assembly  resolutions 
may  be  related  to  custom,  the  second  traditional  and  major  source  of 
international  law  listed  in  Article  38  of  the  Statute  of  the  International 
Court  of  Justice.  Consideration  will  be  given  here  to  (1)  methods  through 
which  resolutions  may  contribute  to  custom,  (2)  resolutions  as  elements  of 
custom,  and  (3)  other  effects  of  resolutions  on  custom  and  of  custom  on 
resolutions. 

1 .  Methods 

Judge  Jimenez  de  Arechaga,  in  Hague  Lectures  given  while  he  was 
President  of  the  International  Court  of  Justice,  described  three  ways  in 
which  resolutions  contribute  to  customary  international  law.125  They  may 
declare  existing  law  ( lex  lata),  crystallize  emerging  law  (in  statu  nascendi) 
or  be  a  focal  point  for  the  future  development  of  a  customary  rule  (de  lege 
ferenda).  It  has  been  suggested  further  that  they  may  create  or  develop 
law.126 

(i)  Declaring  existing  law.  To  the  extent  that  a  resolution  is  actually 
declaratory  of  existing  law,  its  provisions  are  clearly  obligatory;  but  their 
binding  force  comes  from  the  customary  law.127  What  then  does  the 
resolution  contribute? 

above  (n.  3),  pp.  125-7.  Resolution  3166  (XXVIII)  of  14  December  1973,  adopting  the  Convention 
on  the  Prevention  and  Punishment  of  Crimes  against  Internationally  Protected  Persons,  including 
Diplomatic  Agents,  contains  an  interpretative  paragraph  and  a  decision  that  the  resolution  ‘shall 
always  be  published  together  with’  the  Convention:  GAOR,  28th  Session,  Supplement  No.  30 
(A/9030),  pp.  146-7.  See  Hailbronner,  ‘International  Terrorism  and  the  Laws  of  War’,  German 
Yearbook  of  International  Law,  25  (1982),  pp.  185-6. 

124  Article  62  of  the  Charter  does  authorize  the  Economic  and  Social  Council  to  prepare  draft 
conventions  for  submission  to  the  General  Assembly  (para.  3)  and  to  call  international  conferences 
(para.  4)  on  matters  falling  within  its  competence.  A  proposal  expressly  to  authorize  the  General 
Assembly  to  initiate  conventions  was  rejected  at  the  San  Francisco  Conference:  Goodrich  and 
Hambro,  The  Charter  of  the  United  Nations  (2nd  edn.,  1949),  pp.  174-5,  375;  Han,  International 
Legislation  by  the  United  Nations,  Legal  Provisions,  Practice  and  Prospects  (1971),  pp.  48-50. 

126  Recueil  des  cours,  159  (1978-I),  p.  31. 

126  See  below,  pp.  71-2.  See  also  Mbaye,  loc.  cit.  above  (n.  74),  p.  173. 

127  Brownlie,  op.  cit.  above  (n.  19),  p.  696;  Schermers,  op.  cit.  above  (n.  9),  pp.  612,  817;  Jimenez 
de  Arechaga,  loc.  cit.  above  (n.  125),  pp.  31-2;  Mosler,  op.  cit.  above  (n.  5),  pp.  89-90;  Higgins,  loc. 
cit.  above  (n.  93),  p.  121;  Castaneda,  op.  cit.  above  (n.  10),  pp.  165-96;  Asamoah,  op.  cit.  above  (n.  6), 
p.  217;  di  Qual,  op.  cit.  above  (n.  96),  pp.  121-4. 
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It  has  been  suggested  that  the  only  contribution  of  the  resolution  is  an 
exhortation  to  comply  with  an  existing  obligation;128  this  view  is  both 
artificial  and  misconceived.  It  is  artificial  because  declaratory  resolutions, 
even  less  than  interpretative  resolutions,  are  not  merely  statements  of  an 
existing  text.  Custom  by  its  very  nature,  being  derived  from  diffuse 
practice,  may  lack  the  precision  of  a  text.  Resolutions  will  define, 
formulate,  reformulate,  clarify,  specify  and  authenticate  a  text  and 
corroborate  the  rule  contained  therein.129  Where  in  fact  a  text  does  exist, 
as  in  the  case  of  the  Nuremberg  Principles,  resolutions  affirm  or  confirm, 
and  thus  remove  doubts  concerning,  its  legal  status.130 

Declaratory  resolutions,  however,  may  do  more  than  formulate  or 
confirm  a  text.  As  noted  previously,  there  is  only  a  thin  line,  or  perhaps  a 
porous  fence,  between  codification  and  development,  and  declaratory 
resolutions  may  creep  over  the  line  or  slip  through  the  fence.  Again,  under 
the  guise  of  formulation  they  may  interpret,  elaborate  and  in  fact  develop 
the  law  while  maintaining  the  umbrella  of  customary  international  law.131 
If  all,  or  nearly  all,  of  the  members  of  the  UN  say  that  this  is  the  law,  as  in 
the  case  of  interpretative  resolutions,  it  would  require  strong  evidence  of 
conflicting  practice  to  maintain  the  contrary.132 

(ii)  Crystallizing  emerging  law.  In  some  instances  a  norm  will  have  been 
in  the  process  of  development  through  the  regular  procedures  of 
customary  law,  and  a  resolution  of  the  General  Assembly  may  give  it  the 
final  impetus  to  crystallize  it  into  a  rule  of  law.133  Here  we  may  be  speaking 

128  Arangio-Ruiz,  op.  cit.  above  (n.  4),  pp.  39,  57,  77-8,  469,  487,  507,  508. 

129  Joyner,  loc.  cit.  above  (n.  9),  p.  460;  Tunkin,  loc.  cit.  above  (n.  16),  p.  36;  Theory  of  International 
Law  (1974),  p.  175;  Castaneda,  op.  cit.  above  (n.  10),  pp.  168-9;  Asamoah,  op.  cit.  above  (n.  6), 
pp.  12-13. 

130  Resolution  95  (I)  of  1 1  December  1946,  A/64/Add.  1,  p.  188.  See  Attorney-General  of  Israel  v. 
Eichmann ,  Supreme  Court  of  Israel,  29  May  1962,  36  ILR  296-7;  Gottlieb,  The  Nature  of 
International  Law:  Toward  a  Second  Concept  of  Law  ,  in  Black  and  Falk  (eds.),  The  Future  of  the 
International  Legal  Order ,  vol.  4  (1972),  pp.  343-4;  Higgins,  loc.  cit.  above  (n.  93),  p.  121;  Giraud, 
loc.  cit.  above  (n.  16),  pp.  739  43-  But  see  Bin  Cheng,  ‘United  Nations  Resolutions  on  Outer 
Space;  “Instant”  International  Customary  Law?’,  Indian  Journal  of  International  Law,  5  (1965). 

p.  4°- 

131  Brownlie,  op.  cit.  above  (n.  19),  p.  696;  Higgins,  ‘The  United  Nations  and  Lawmaking:  the 
Political  Organs’,  Proceedings  of  the  American  Society  of  International  Law,  64th  Annual  Meeting 
(1970),  p.  48;  Falk,  ‘On  the  Quasi-Legislative  Competence  of  the  General  Assembly’,  American 
Journal  of  International  Law,  60  (1966),  pp.  785-6;  Schermers,  op.  cit.  above  (n.  9),  p.  612;  di  Qual,  op. 
cit.  above  (n.  96),  p.  247. 

132  Schachter,  loc.  cit.  above  (n.  16),  pp.  7,  13.  Castaneda,  op.  cit.  above  (n.  10),  p.  172,  seems  to  go 
further  in  claiming:  ‘The  recognition  and  formal  expression  of  a  customary  rule  or  a  general  principle 
of  law  by  the  General  Assembly  constitutes  a  juris  et  de  jure  presumption  that  such  a  rule  or  principle 
is  a  part  of  positive  international  law,  that  is  to  say,  a  legal  assumption  or  fiction  that  does  not  allow 
proof  to  the  contrary  .  .  .’.  Contra  Arangio-Ruiz,  op.  cit.  above  (n.  4),  pp.  80,  510,  who  states:  ‘The 
resolution  is  never  self-sufficient,  in  our  view,  not  even  in  case  of  unanimous  support  by  statements 
and  votes.’ 

133  Jimenez  de  Arechaga,  loc.  cit.  above  (n.  125),  pp.  31-3;  Joyner,  loc.  cit.  above  (n.  9),  pp.  458-9, 
463  469,  477-8,  but  see  the  same  author,  p.  459;  Akehurst,  loc.  cit.  above  (n.  1 18),  p.  16;  Mosler,  op. 
cit.  above  (n.  5),  p.  90;  Hazard,  ‘Myres  S.  McDougal  Distinguished  Lecture:  Soviet  Tactics  in 
International  Lawmaking’,  Denver  Journal  of  International  Law  and  Policy,  7  (i977)>  PP  20-2, 
Bleicher,  loc.  cit.  above  (n.  74),  pp.  450,  465;  Sahovic,  loc.  cit.  above  (n.  34),  p.  47;  Skubiszewski,  loc. 


70 


GENERAL  ASSEMBLY  RESOLUTIONS  REVISITED 


of  rules  in  that  ‘twilight  existence’  to  which  Justice  Cardozo  referred  in 
New  Jersey  v.  Delaware : 

International  Law,  or  the  law  that  governs  between  states,  has  at  times,  like  the 
common  law  within  states,  a  twilight  existence  during  which  it  is  hardly 
distinguishable  from  morality  or  justice,  till  at  length  the  imprimatur  of  a  court 
attests  its  jural  quality.134 

It  has  been  suggested  that  this  writer’s  1948  article  improperly 
substituted  the  General  Assembly  for  a  court.135  In  fact  the  substitution 
was  for  that  time  a  more  radical  one — it  suggested  that  the  world 
community  may  in  time  give  its  imprimatur  to  the  force  of  resolutions  of 
the  General  Assembly  as  law.136 

While  the  article  did  not  substitute  the  General  Assembly  for  a  court, 
others  have  made  the  suggestion  that  the  General  Assembly  might  give  its 
imprimatur  to  emerging  rules,137  and  it  is  submitted,  without  wishing  to 
imply  any  invidious  analogy  to  a  court,  that  the  suggestion  is  a  sound  one. 
The  International  Court  of  Justice  has  contributed  greatly  to  the 
development  of  customary  law  through  its  judgments  and  advisory 
opinions,  but  its  opportunities  to  do  so  are  limited.  States,  through  the 
General  Assembly,  may  also  provide  the  imprimatur  necessary  to  carry  a 
developing  norm,  to  borrow  again  from  Judge  Lachs,  across  the  threshold 
into  the  realm  of  law.138 

(iii)  Focal  point  for  future  development.  Less  controversial  perhaps 
is  the  third  method  suggested  by  Judge  Jimenez  de  Arechaga  through 
which  General  Assembly  resolutions  contribute  to  the  development  of 
customary  international  law.  A  resolution  whose  norms  are  clearly  de  lege 
ferenda  when  adopted  may  become  the  basis  for  State  practice,  and  thus  be 
transformed  into  customary  international  law.139  The  resolution  may 
provide  a  text  about  which  the  positions  of  States  may  coalesce,  and  here  a 
hortatory  effect  may  be  relevant  in  influencing  State  conduct.  The 
LJniversal  Declaration  of  Human  Rights  is  an  outstanding  example  of  a 

cit.  above  (n.  3),  p.  238;  Virally,  loc.  cit.  above  (n.  86),  p.  204;  Hambro,  ‘Some  notes  on  the 
Development  of  the  Sources  of  Law’,  in  Scandinavian  Studies  in  Law  (1973),  p.  92. 

134  291  US  383  (1933).  See  also  Castaneda,  op.  cit.  above  (n.  10),  p.  170. 

135  Johnson,  loc.  cit.  above  (n.  6),  p.  1 10;  see  also  Ramos  Galino,  ‘Las  Resoluciones  de  la  Asamblea 
General  de  las  Naciones  Unidas  y  su  fuerza  legal’,  Revista  Espanola  de  Derecho  International ,  1 1 
(1958),  p.  123. 

136  Loc.  cit.  above  (n.  2),  pp.  32-3.  The  article  had  concluded  with  the  statement:  ‘It  is  submitted 
that  .  .  .  the  “moral  force’’  of  the  General  Assembly  is  in  fact  a  nascent  force  which  may  enjoy,  in  the 
rounded  words  of  J  ustice  Cardozo,  a  twilight  existence  hardly  distinguishable  from  morality  or  justice 
until  the  time  when  the  imprimatur  of  the  world  community  will  attest  its  jural  quality.’  Justice 
Cardozo’s  actual  words  were  of  course  quoted  in  a  footnote. 

137  Castaneda,  op.  cit.  above  (n.  10),  pp.  170-1. 

138  Above,  n.  121 . 

139  Jimenez  de  Arechaga,  loc.  cit.  above  (n.  5),  pp.  31,  34;  Brownlie,  op.  cit.  above  (n.  19),  pp.  14-15; 
Sir  Kenneth  Bailey,  loc.  cit.  above  (n.  13),  p.  236;  Mosler,  op.  cit.  above  (n.  5),  p.  88;  Schermers,  op. 
cit.  above  (n.  9),  p.  612;  Mendelson,  loc.  cit.  above  (n.  5),  pp.  95-107;  Engel,  loc.  cit.  above  (n.  74), 
p.  1 16;  Virally,  loc.  cit.  above  (n.  86),  pp.  203-4. 
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resolution  originally  adopted  as  a  standard  for  achievement  and  now 
widely  recognized  as  general  international  law.140  By  providing  a  focal 
point  for  concordant  practice,  the  process  of  norm  generation  is  greatly 
accelerated  and  may  even  be  changed.141  Here  one  starts  with  a  text  and 
State  practice  is  built  around  it  rather  than  building  a  rule  from  a  number 
of  individual  and  diffuse  actions.  The  fact  that  one  starts  with  a  text  which 
has  been  worked  out  through  discussion  and  compromise  may  not  only 
result  in  an  acceleration  in  the  development  of  the  rule  but  also  in  an 
improvement  in  the  content.142 

(iv)  Creation  and  development.  We  have  noted  that  there  may  be  a 
considerable  element  of  development  in  declaring  and  formulating 
customary  law.  Some  observers,  however,  believe  that  General  Assembly 
resolutions  have  gone  beyond  the  three  methods  examined  above  and 
provide  a  new  method  of  creating  customary  law.143  In  its  extreme  form 
we  have  the  term  ‘instant  custom’  as  coined  by  Professor  Bin  Cheng.144 
Not  content  with  developing  law  under  the  guise  of  declaring  or 
crystallizing  existing  and  emerging  law,  some  resolutions  might  frankly 
declare  new  law.  In  particular  this  might  occur  in  an  entirely  new  field 
such  as  outer  space  or  the  deep  sea-bed.  Other  resolutions  might  include 
major  elements  of  progressive  development  in  declarations  of  existing  law. 
Professor  Sohn,  referring  to  the  General  Assembly  resolutions  on  friendly 
relations,  outer  space  and  sea-bed,  states: 

.  .  .  there  is  a  wide  consensus  that  these  declarations  actually  established  new 
rules  of  international  law  binding  upon  all  States.  This  is  not  treaty-making  but  a 
new  method  of  creating  customary  international  law.145 

If  General  Assembly  resolutions  do  in  some  instances  make  ‘instant 
custom’,  to  what  extent  is  this  really  ‘a  new  method  of  creating  custom’  or 
to  what  extent  is  it  instead  a  new  or  different  source  of  international  law? 
This  question  will  be  considered  later  in  the  present  article.146 

At  this  point  it  may  be  interesting  to  recall  that  the  Statute  of  the 
International  Law  Commission,  in  making  a  distinction  between  codifica¬ 
tion  and  progressive  development,  considered  that  restatements  might 
suffice  for  the  former  but  provided  that  conventions  would  be  used  for 

140  Resolution  217A  (III)  of  10  December  1948  (Doc.  A/810,  pp.  71-7);  Sir  Humphrey  Waldock, 
Human  Rights  in  Contemporary  International  Law  and  the  Significance  of  the  European  Convention 
(1965),  p.  15;  Sohn,  loc.  cit.  above  (n.  27),  pp.  54-5;  Onuf,  ‘Professor  Falk  on  the  Quasi-Legislative 
Competence  of  the  General  Assembly’,  American  Journal  of  International  Law,  64  (1970),  p.  354  n.  20. 

141  Bokor-Szego,  op.  cit.  above  (n.  122),  pp.  66-7;  Akehurst,  loc.  cit.  above  (n.  118),  pp.  51-2; 
Villiger,  op.  cit.  above  (n.  86),  p.  25;  Skubiszewski,  loc.  cit.  above  (n.  3),  pp.  122-3. 

142  See  Arangio-Ruiz’s  discussion  of  this  point,  op.  cit.  above  (n.  4),  pp.  54~6,  484-6. 

143  Sohn,  loc.  cit.  above  (n.  26),  pp.  15-18,  52-3;  Akehurst,  loc.  cit.  above  (n.  118),  p.  14  n.  4; 
Bedjaoui,  op.  cit.  above  (n.  123),  p.  179;  Wright,  ‘Custom  as  a  Basis  for  International  Law  in  the 
Post-War  World’,  Texas  International  Law  Forum ,  2  (1966),  p.  158.  See  also  Skubiszewski,  loc.  cit. 
above  (n.  3),  pp.  108-9;  McWhinney,  ibid.,  p.  261. 

144  Loc.  cit.  above  (n.  130),  pp.  23-48. 

145  Loc.  cit.  above  (n.  74),  pp.  16,  52. 

146  Below,  pp.  89 ff. 
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development.147  When  the  distinction  proved  unworkable,  the  question 
arose  as  to  whether  the  convention  procedure  was  the  only  procedure 
available  for  dealing  with  the  Commission’s  draft  articles  which  com¬ 
bined  elements  of  codification  and  development.  At  the  insistence  of  the 
then  President,  Dr  Garcia  Amador,  who  pointed  out  that  other  pro¬ 
cedures,  including  adoption  by  the  General  Assembly,  were  available,  the 
Commission  amended  its  report  so  as  not  to  exclude  such  possibilities.148 
The  Convention  procedure  has  been  used  for  nearly  all  major  ILC 
projects,149  but  a  restatement  procedure  concluding  with  the  adoption  of 
the  text  by  the  General  Assembly  is  still  possible  under  the  Statute.  One 
may  wonder  what  would  be  the  ramifications  for  law-making  processes  in 
the  General  Assembly  had  this  alternative  procedure  been  followed.150 

2.  Elements 

General  Assembly  resolutions  may  also  be  related  to  customary 
international  law,  not  as  statements  of  the  law  itself,  but  as  one  of  the 
elements  required  for  the  validation  of  a  customary  rule.  It  is  generally 
accepted  that  two  elements  are  necessary — practice  or  usage  and  opinio 
juris  sive  necessitatis.  These  are  included  in  Article  38  (1)  (b)  as  ‘a  general 
practice  accepted  as  law’.  Assembly  resolutions,  it  has  been  suggested, 
may  provide  either  or  both  of  these  elements.151 

(i)  Practice.  Unless  one  takes  the  extreme,  and  untenable,  position  that 


147  General  Assembly  Resolution  174  (II)  of  21  November  1947,  Doc.  A/519,  pp.  105-10.  See 
Liang,  ‘The  General  Assembly  and  the  Progressive  Development  and  Codification  of  Internationa! 
Law’,  American  Journal  of  International  Law,  42  (1948),  pp.  86-8. 

148  Yearbook  of  the  International  Law  Commission,  1956 ,  vol.  1 ,  pp.  256-60  (Summary  Record  of  the 
375th  meeting,  26  June  1956).  But  see  further  discussion  at  the  378th  meeting,  29  June  1956,  ibid., 
p.  278.  See  Goldie,  ‘The  North  Sea  Continental  Shelf  Cases — a  Ray  of  Hope  for  the  International 
Court?’,  New  York  Law  Forum ,  16  (1970),  pp.  348-50;  Castaneda,  ‘The  Underdeveloped  Nations  and 
the  Development  of  International  Law’,  International  Organization,  15  (1961),  pp.  44-8;  Jenks,  op. 
cit.  above  (n.  8),  pp.  207-8;  Merillat  (ed.),  Legal  Advisers  and  International  Organizations  (1966), 
pp.  29-30;  Bedjaoui,  op.  cit.  above  (n.  123),  p.  181  and  n.  1;  Virally,  loc.  cit.  above  (n.  86),  p.  184. 

149  Two  exceptions  are  the  Draft  Declaration  on  Rights  and  Duties  of  States  and  the  Model  Rules 
on  Arbitral  Procedure.  Neither  was  adopted  by  the  General  Assembly,  but  it  noted  the  Draft 
Declaration  and  deemed  it  ‘a  notable  and  substantial  contribution  towards  the  progressive 
development  of  international  law  and  its  codification  and  as  such  commends  it  to  the  continuing 
attention  of  Member  States  and  of  jurists  of  all  Nations’:  Resolution  375  (IV)  of  6  December  1949, 
Doc.  A/ 1 25 1,  pp.  66-7.  It  also  brought  the  draft  articles  on  arbitral  procedure  to  the  attention  of 
member  States  for  ‘their  consideration  and  use,  in  such  cases  and  to  such  extent  as  they  consider 
appropriate,  in  drawing  up  treaties  of  arbitration  or  compromis ’:  Resolution  1262  (XIII)  of  14 
November  1958,  GAOR,  13th  Session,  Supplement  No.  18  (A/4090),  p.  53. 

150  It  should  be  noted  that  Judge  Sir  Gerald  Fitzmaurice,  while  he  was  rapporteur  of  the 
Commission  for  the  Law  of  Treaties,  proposed  a  Code  to  be  adopted  by  the  General  Assembly  rather 
than  a  convention:  Report  on  the  Law  of  Treaties  (A/CN.4/101 ),  Yearbook  of  the  International  Law 
Commission,  1956,  vol  2,  pp.  105-6.  For  discussion  see  ibid.,  vol.  1,  pp.  216-27  (368th  to  370th 
meetings).  See  also  GAOR,  14th  Session,  6th  Committee  (1959)  (A/C. 6/SR. 599-646,  pp.  11,  14, 
51-2);  17th  Session,  6th  Committee  (1962)  (A/C. 6/SR. 732-77,  p.  17);  20th  Session,  6th  Committee 
(1965)  (A/C. 6/SR. 837-98,  pp.  72,  76);  Yearbook  of  the  International  Law  Commission,  1965,  vol.  1, 
pp.  249-51;  see  Lissitzyn,  ‘Efforts  to  Codify  or  Restate  the  Law  of  Treaties’,  Columbia  Law  Review, 
62  (1962),  pp.  1166-1205. 

151  Asamoah,  op.  cit.  above  (n.  6),  p.  13;  see  also  Skubiszewski,  loc.  cit.  above  (n.  3),  pp.  69,  1 19. 
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only  physical  acts  constitute  practice,  General  Assembly  resolutions 
which  are  collective  pronouncements  of  States  must  be  considered  a  part 
of  State  practice.  Dr  Akehurst  defines  State  practice  as  ‘any  act  or 
statement  by  a  State  from  which  views  about  customary  law  can  be 
inferred;  it  includes  physical  acts,  claims,  declarations  in  abstracto  (such 
as  General  Assembly  resolutions),  national  laws,  national  ludgments  and 
omissions’.102  Sir  Kenneth  Bailey,  in  commenting  on  UN  resolutions, 
said  ‘customary  law  consists  of  the  rules  established  by  the  general 
practice  of  States  w  hich  certainly  includes  their  diplomatic  acts  and  public 
pronouncements’.153 

State  practice  may  be  evidenced  either  in  declarations  of  general 
principle  or  in  resolutions  dealing  with  particular  cases.  The  latter,  when 
they  involve  the  application  of  legal  rules  and  principles,  are  even  more 
clearly  precedents.154  A  condemnatory  resolution  adopted  by  150  States 
might  be  compared  to  150  diplomatic  protests,  although  the  cumulative 
impact  would  be  different  depending  on  circumstances.155 

With  respect  to  declarations  of  general  principle  it  may  be  objected 
that  practice,  to  be  constitutive  of  custom,  must  relate  to  a  specific  claim  or 
dispute.155  It  is  doubtful  if  State  practice  was  ever  so  narrowly  confined. 
In  the  context  of  European  relations  it  may  have  been  theoretically 
possible  to  attempt  such  a  test,  but  it  is  completely  impracticable  in  a 
community  of  over  160  States.  Nor  is  such  a  test  supported  by  a  review7  of 
the  materials  w'hich  States  and  tribunals  examine  in  determining  a  rule  of 
customary  international  law.157 

152  Loc.  cit.  above  (n.  1 1 8),  p.  53. 

153  Loc.  cit.  above  (n.  13),  p.  235.  See  Villiger,  op.  cit.  above  (n.  86),  pp.  5-8,  219. 

154  Thirlway,  who  rejects  the  view  that  declarations  of  general  principle  may  constitute  State 
practice,  appears  to  concede  that  ‘particular  resolutions’  ‘even  when  expressed  in  the  form  of  a 
recommendation’  enjoy  ‘a  considerable  degree  of  legal  effectiveness’:  International  Customary  Law 
and  Codification  (1972),  p.  61.  See  also  Arangio-Ruiz,  op.  cit.  above  (n.  4),  pp.  40,  470. 

155  Akehurst  considers  that  ‘.  .  .  a  single  act  involving  fifty  States  provides  stronger  proof  that  a 
custom  is  accepted  by  the  international  community  than  ten  separate  acts  involving  ten  separate  pairs 
of  States’:  loc.  cit.  above  (n.  118),  p.  14. 

106  See  Thirlway,  op.  cit.  above  (n.  154),  pp.  57-9.  For  other  negative  views  see  Guradze,  ‘Are 
Human  Rights  Resolutions  of  the  United  Nations  General  Assembly  Law-Making?’,  Human  Rights 
Journal:  International  and  Comparative  Law ,  4  (1971),  pp.  453-62;  Watson,  ‘The  Limited  Utility  of 
International  Law  in  the  Protection  of  Human  Rights’,  Proceedings  of  the  American  Society  of 
International  Law,  74th  Annual  Meeting  ( 1 980),  pp.  4-6;  Thirlway  notes  as  an  apparent  exception  the 
act  of  a  State  in  ratifying  or  acceding  to  a  multilateral  treaty  which  asserts  the  existence  of  a  rule  of  law 
(pp.  58-9).  He  concludes  that  it  is  doubtful  if  classical  theory  would  have  accepted  this  exception,  ‘but 
this  development  has  the  sanction  of  the  International  Court  of  Justice,  and  is,  it  is  suggested, 
consistent  with  the  nature  of  custom’  (pp.  145-6).  If  one  may  move  one  step  from  ‘classical  theory’, 
one  may  move  another  and  include  the  action  of  States  in  voting  for  or  otherwise  accepting  a 
declaratory  resolution. 

Judge  Baxter,  in  referring  to  multilateral  treaties  as  evidence  of  customary  international  law,  states: 
‘The  firm  statement  by  the  State  of  what  it  considers  to  be  the  rule  is  far  better  evidence  of  its  position 
than  what  can  be  pieced  together  from  the  actions  of  that  country  at  different  times  and  in  a  variety  of 
contexts’:  ‘Multilateral  Treaties  as  Evidence  of  Customary  International  Law’,  this  Year  Book,  41 
(1965-6),  p.  300.  See  also  pp.  277,  278,  286. 

157  Consider,  e.g.,  the  Fisheries  Jurisdiction  cases  (UK  v.  Iceland  and  Federal  Republic  of  Germany  v. 
Iceland),  ICJ  Reports,  1974,  pp.  3,  175;  Western  Sahara,  ICJ  Reports,  1975,  p.  12;  Continental  Shelf 
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It  is  now  generally  recognized  that  State  practice  does  include  practice 
both  within  and  outside  international  organizations,  and  that  resolu¬ 
tions — or  at  least  the  votes  of  States  on  resolutions  are  a  part  of  State 
practice.158  Their  relative  weight  is  another  question,  and  it  is  still  a 
further  question  whether  a  resolution  or  a  series  of  resolutions  may  in 
themselves  be  sufficient  to  constitute  the  State  practice  or  usage  necessary 
to  satisfy  the  material  element  of  customary  international  law.  Is  a  General 
Assembly  resolution  supported  by  150  States  the  equivalent  of  150 
individual  acts  or,  as  a  collective  act  occurring  at  a  single  point  in  time,  is  it 
only  equal  to  one— or  is  it  something  in  between  or  something  quite 
different  from  individual  acts?  Will  repetition  or  recitation  in  successive 
Assemblies  supply  any  necessary  time  factor? 

Another  aspect  is  also  relevant.  As  international  organizations  are 
subjects  of  international  law,  organizational  practice  is  also  relevant  to  the 
creation  of  custom.159  Organizational  practice  is  perhaps  best  exemplified 
in  the  acts  of  administrative  or  operational  organs,  but  these  may  be 
subject  to  regulation  by  the  General  Assembly.  Moreover,  resolutions 
particularly  on  specific  matters  may  constitute  practice  of  the  organization 
as  well  as  indicating  the  positions  of  States  supporting  the  resolution. 
Whether  a  given  resolution  is  considered  the  individual  or  the  collective 
practice  of  the  States  voting  for  it  or  the  institutional  practice  of  the 
organization,  it  is  clearly  a  material  source  of  customary  law  and  must  be 
taken  into  account  in  considering  the  current  state  of  the  law.160  To  what 
extent  it  is  more  than  that  remains  to  be  determined. 

(ii)  Opinio  juris.  It  is  also  suggested  that  resolutions  may  satisfy  the 
subjective  element  ( opinio  juris)  of  customary  international  law  by 
expressly  articulating  a  belief  concerning  the  existence  of  principles 
and  rules  of  international  law.161  Such  belief  may  also  be  implied  either 

cases  ( Tunisia  v.  Libyan  Arab  Jamahiriya),  1CJ  Reports,  1982,  p.  18,  and  ( Libyan  Arab  Jamahiriya  v. 
Malta),  ICJ  Reports,  1985,  p.  i3;andthe  Texaco/ Libyan  arbitration,  International  Legal  Materials,  17 
(1978),  p.  1.  See  Humphrey,  ‘The  Universal  Declaration  of  Human  Rights:  its  History,  Impact  and 
juridical  Character’,  in  Ramcharan  (ed.),  Human  Rights:  Thirty  Years  after  the  Universal  Declaration 
(1979),  pp.  31-2;  Schneebaum,  ‘International  Law  as  Guarantor  of  Judicially-Enforceable  Rights:  a 
Reply  to  Professor  Oliver’,  Houston  Journal  of  International  Law,  4  (1981-2),  p.  67. 

158  Brownlie,  op.  cit.  above  (n.  19),  pp.  14-15,  540-3,  695-7;  Arangio-Ruiz,  op.  cit.  above  (n.  4), 
pp.  40,  469-70;  Higgins,  op.  cit.  above  (n.  21),  p.  2;  Asamoah,  op.  cit.  above  (n.  6),  pp.  7,  46,  52-5,  242; 
Castles,  loc.  cit.  above  (n.  74),  p.  83;  Sinha,  loc.  cit.  above  (n.  96),  pp.  116-20,  122. 

159  Brownlie,  op.  cit.  above  (n.  19),  pp.  696-7;  Jenks,  op.  cit.  above  (n.  8),  pp.  144,  201;  Abi-Saab, 
loc.  cit.  above  (n.  22),  pp.  97-8;  Akehurst,  loc.  cit.  above  (n.  1 18),  p.  1 1;  Sinha,  loc.  cit.  above  (n.  96), 
pp.  120-2;  Higgins,  op.  cit.  above  (n.  21). 

160  Arangio-Ruiz,  op.  cit.  above  (n.  4),  pp.  42-3,  472-3;  Brownlie,  op.  cit.  above.(n.  19),  pp.  1-2, 
5-6- 

161  Bleicher,  loc.  cit.  above  (n.  74),  p.  450;  Mosler,  op.  cit.  above  (n.  5),  p.  90;  Mendelson,  loc.  cit. 
above  (n.  5),  pp.  99-100;  American  Law  Institute,  Restatement  of  Foreign  Relations  Law  of  the  United 
States,  Tentative  Draft,  No.  6,  vol.  1,  §  102,  Reporters’  Notes,  p.  37;  Asamoah,  op.  cit.  above  (n.  6), 
pp.  13,  46,  55-6;  Tunkin,  loc.  cit.  above  (n.  16),  p.  36;  Falk,  op.  cit.  above  (n.  74),  p.  135;  Magarasevic, 
‘The  Sovereign  Equality  of  States’,  in  Sahovic  (ed.),  Principles  of  International  Law  Concerning 
Friendly  Relations  and  Cooperation  (1972),  pp.  172,  175;  Schachter,  loc.  cit.  above  (n.  16),  p.  7; 
Sorensen,  ‘Theory  and  Reality  in  International  Law’,  Proceedings  of  the  American  Society  of 
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from  the  terms  and  context  of  a  resolution  or  from  the  circum¬ 
stances  surrounding  its  adoption,  particularly  if  the  resolution  is  deal¬ 
ing  with  a  specific  dispute  or  situation.  In  indicating  an  opinio  juris 
on  the  part  of  the  States  members,  resolutions  may  supply  the  missing 
element  in  a  line  of  existing  State  practice  and  thus  consummate  usage 
into  custom  an  example  of  the  crystallization  process  discussed 
earlier.162 

It  is  interesting  to  consider  whether  the  same  resolution  can  contain 
koth  _  the  objective  and  subjective  elements — practice  and  opinio 
juris.  Certainly  a  single  act  of  a  State  may,  and  in  fact  to  be  significant 
should,  be  practice  accompanied  by  the  belief  that  that  practice  is 
required  by  law.  Resolutions  adopted  in  a  particular  case  might  also 
be  practice  accompanied  by  opinio  juris,  and  there  seems  no  logical 
reason  why  declaratory  resolutions  may  not  also  combine  the  two 
elements. 

These  elements  need  not  be  of  the  same  quantity  and  intensity  in  each 
case.163  In  some  instances  a  large  body  of  practice  with  a  lesser  showing  of 
belief  may  be  sufficient  to  validate  a  rule,  while  in  other  instances  very 
little  practice  but  intense  belief  may  also  suffice.  Some  observers  have 
considered  that  in  special  circumstances  the  overwhelming  weight  of  one 
of  the  elements  may  be  enough.164  In  the  case  of  the  General  Assembly  the 
element  of  opinio  juris  may  predominate  in  declaratory  resolutions,  while 
the  element  of  practice  may  be  more  evident  in  resolutions  dealing  with 
specific  incidents.  Both  elements  may,  however,  be  present  in  either  type 
of  resolution. 

It  could  be  on  the  theory  that  (1)  a  unanimous  resolution  constitutes  the 
practice  of  1  59  States  and  (2)  a  statement  in  the  resolution  that  its  contents 
are  law  constitutes  opinio  juris,  that  the  idea  of  instant  custom  is  based. 
The  idea  of  instant  custom  has  also  rested  on  the  view  that  an  opinio  juris 

International  Law ,  75th  Anniversary  Convocation  (1981),  p.  147;  L.  Gross,  loc.  cit.  above  (n.  23), 
p.  376;  Bin  Cheng,  loc.  cit.  above  (n.  130),  pp.  37,  46;  Meijers,  ‘How  is  International  Law  Made?  — 
The  Stages  of  Growth  of  International  Law  and  the  Use  of  its  Customary  Rules’,  Netherlands 
Yearbook  of  International  Law ,  9  (1978),  p.  19;  van  Hoof,  Rethinking  the  Sources  of  International  Law 
(1983),  pp.  182-3;  Jennings,  ‘What  is  International  Law  and  how  do  we  tell  it  when  we  see  it?’,  The 
Cambridge-Tilburg  Law  Lectures ,  3rd  series  (1980),  p.  1 1 ;  also  same  article  in  Annuaire  suisse  de  droit 
international ,  37  (1981),  p.  67;  di  Qual,  op.  cit.  above  (n.  96),  pp.  243,  255-6. 

The  International  Court  of  Justice  in  the  case  concerning  Military  and  Paramilitary  Activities 
in  and  against  Nicaragua  ( ICJ  Reports,  1986,  pp.  99-100)  said  ‘This  opinio  juris  may,  though  with  all 
due  caution,  be  deduced  from,  inter  alia,  the  attitude  of  the  Parties  and  the  attitude  of  States  towards 
certain  General  Assembly  resolutions,  and  particularly  resolution  2625  (XXV)  .  .  .’.  See  pp.  99- 
103,  107. 

162  Asamoah,  op.  cit.  above  (n.  6),  p.  13. 

163  R.-J.  Dupuy,  ‘Droit  declaratoire  et  droit  programmatoire:  de  la  coutume  sauvage  a  la  “soft 
law”’,  in  Colloque  de  Toulouse,  L' Elaboration  du  droit  international  public  (1975),  p.  135; 
‘Declaratory  Law  and  Programmatory  Law:  From  Revolutionary  Custom  to  “Soft  Law”’,  in 
Akkerman,  van  Krieken  and  Pannenborg  (eds.),  Declarations  on  Principles — A  Quest  for  Universal 
Peace  (1977),  pp.  249-51;  van  Hoof,  op.  cit.  above  (n.  161),  pp.  101-2. 

164  Bin  Cheng,  loc.  cit.  above  (n.  130),  pp.  36-9.  See  discussion  of  views  in  van  Hoof,  op.  cit.  above 
(n.  161),  pp.  85-6,  101-2. 
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expressed  by  the  entire  community  of  States  will  itself  validate  a  rule  of 
law.165 

Ordinarily  opinio  juris  either  accompanies  practice,  or  appears  at  a  later 
stage  to  consummate  it  into  law.  It  is  possible,  however,  that  an  opinio  juris 
expressed  in  a  resolution  of  the  General  Assembly  may  be  the  stimulus  or 
basis  for  a  practice  which  will  eventually  be  consolidated  into  customary 
international  law.166 

One  may  also  ask  whether  there  may  be  an  opinio  juris  other  than  that  of 
States.  To  the  extent  that  international  organizational  practice  is  relevant 
to  the  formation  of  customary  law,  an  opinio  juris  of  the  international 
organization  is  also  relevant.  This  applies  both  to  the  practice  of 
administrative  and  operational  organs  and  to  appropriate  resolutions  of 
the  General  Assembly  which  involve  acts  of  the  organization.  But  may 
there  be  an  opinio  juris  of  the  organization  or  of  the  international 
community  apart  from  organizational  practice  and  apart  from  the  opinio 
juris  of  individual  States?167  If  so,  is  it  something  different  from  instant 
or  ‘spontaneous’  law?168 

3.  Other  effects 

In  addition  to  customary  international  law  universally  binding  on  all 
States  there  may  be  regional,  local  or  special  custom  creating  obligations 
for  those  States  that  may  be  shown  to  have  accepted  it.169  The  Inter¬ 
national  Court  of  Justice  has  recognized  that  obligations  arising  out  of 
custom  may  even  be  applicable  between  only  two  States.1'0  It  may  be  that 
a  General  Assembly  resolution  adopted  with  the  support  of  a  particular 
group  of  States  will  represent  customary  law  in  the  relations  between 
those  States  that  have  accepted  it.  The  position  of  the  persistent 
objector171  must  also  be  considered  in  the  context  of  resolutions  and 
custom.  These  questions,  however,  require  more  extensive  treatment 
than  can  be  given  in  this  article. 

One  may  also  briefly  note  other  effects  which  General  Assembly 
resolutions  may  have  on  custom  or  that  custom  may  have  on  resolutions. 


165  Bin  Cheng,  loc.  cit.  above  (n.  130),  pp.  36-8,  45-6;  see  also  Skubiszewski,  loc.  cit.  above  (n.  3), 
p.  123. 

166  Abi  Saab,  loc.  cit.  above  (n.  22),  p.  100;  di  Qual,  op.  cit.  above  (n.  96),  pp.  255-6;  Paul  De 
Visscher,  loc.  cit.  above  (n.  21),  pp.  131-3. 

167  See  previous  note.  Basak  considers  ‘the  will  of  the  organization’  distinct  from  the  will  of 
individual  member  States:  op.  cit.  above  (n.  4),  pp.  192-207. 

168  Bedjaoui,  op.  cit.  above  (n.  123),  p.  179.  Meyrowitz  considers  that  a  vote  on  a  resolution 
‘engendre  un  effet  immediat Les  Armes  biologiques  et  le  droit  international  ( droit  de  la  guerre  et 
desarmement)  (1968),  p.  100.  See  also  Skubiszewski,  loc.  cit.  above  (n.  3),  p.  123. 

169  Asylum  case  ( Colombia  v.  Peru),  ICJ  Reports,  1950,  p.  266;  Right  of  Passage  over  Indian 
Territory  ( Portugal  v.  India),  ICJ  Reports,  i960,  p.  6.  See  Sinha,  loc.  cit.  above  (n.  96),  pp.  1 12-16. 
Professor  Prakash  Sinha  suggested  the  relevance  of  this  point  to  the  subject  of  General  Assembly 
resolutions. 

170  Right  of  Passage  case,  loc.  cit.  (previous  note),  p.  44. 

171  Fisheries  case  ( United  Kingdom  v.  Norway),  ICJ  Reports,  1951,  p.  1 16  at  p.  131.  See  Waldock, 
‘General  Course  on  Public  International  Law’,  Recueil  des  cours,  106  ( 1 962  —  1 1),  p.  50. 
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Resolutions  may  influence  the  development  of  customary  international 
law  by  shaping,  directing  or  otherwise  affecting  the  practice  of  States 
either  through  their  acceptance  and  compliance  with  recommendations  or 
through  their  following  or  being  guided  by  standards  set  out  in  resolu¬ 
tions.  This  practice  may  in  turn  create  or  alter  customary  law.172 

Resolutions  by  demonstrating  a  lack  of  opinio  juris  may  indicate  the 
termination  or  obsolescence  of  a  customary  rule.173  Professor  Leo  Gross 
has  suggested  that  while  a  resolution,  in  his  opinion,  may  not  create  new 
law,  it  may  cast  doubt  on  the  existence  of  a  rule.174  Others  argue  that 
exactly  the  same  elements  and  procedure  are  required  for  changing  or 
terminating  a  rule  as  for  establishing  a  new  rule.175  It  is  difficult,  however, 
effectively  to  maintain  a  rule  which  is  rejected  by  an  overwhelming 
majority  of  States.176  One  can  agree  with  Dr  Akehurst  that  it  is  much 
more  desirable  to  change  the  law  by  declaring  that  it  no  longer  exists 
than  by  breaking  it.177  A  resolution  may  also  prevent  the  development 
of  a  new  rule  of  customary  international  law  or  may  divert  or  shape  its 
development.  As  Professor  Schermers  has  stated,  ‘A  developing 
custom  whose  legality  is  denied  by  a  declaration  cannot  become  a  rule 
of  law’.178 

Finally,  it  may  be  noted  that  resolutions  apply  and  interpret  customary 
law  in  particular  cases.  These  resolutions  (1)  enjoy  force  borrowed  from 
the  customary  rule  and  (2)  influence  the  shape  and  development  of  that 
rule.179  Moreover,  just  as  resolutions  affect  custom,  so  a  developing 
custom  may  influence  or  determine  the  effects  of  resolutions.180 

172  Asamoah,  op.  cit.  above  (n.  6),  p.  58;  Stavropoulos,  ‘The  United  Nations  and  the  Development 
of  International  Law  1945-1970’,  UN  Monthly  Chronicle ,  7  (1970),  p.  80;  Arangio-Ruiz,  op.  cit.  above 
(n.  4),  pp.  41,  471;  Skubiszewski,  loc.  cit.  above  (n.  3),  pp.  1 10-1 1,  121-2,  237,  315;  Tunkin,  loc.  cit. 
above  (n.  16),  p.  172. 

173  Mendelson,  loc.  cit.  above  (n.  5),  p.  102;  Gross,  loc.  cit.  above  (n.  82),  pp.  556-7;  Castaneda,  op. 
cit.  above  (n.  10),  p.  171;  Asamoah,  op.  cit.  above  (n.  6),  pp.  56-7;  Schachter,  loc.  cit.  above  (n.  16), 
pp.  15-16;  Fatouros,  Book  Review,  New  York  University  Journal  of  International  Law  and  Politics, 
1980,  pp.  664-6;  Dubitzky,  ‘The  General  Assembly’s  International  Economics’,  Harvard  Inter¬ 
national  Law  Journal,  16  (1975),  p.  675. 

174  Loc.  cit.  above  (n.  82),  pp.  556-7. 

175  \yeT  ‘Towards  Relative  Normativity  in  International  Law?’,  American  Journal  of  International 
Law,  77  (1983),  p.  16;  Schachter,  loc.  cit.  above  (n.  16),  p.  16;  Schwebel,  ‘The  Legal  Effect  of 
Resolutions  and  Codes  of  Conduct  of  the  United  Nations’,  Forum  Internationale  (1985),  p.  12;  ‘The 
Effect  of  Resolutions  of  the  UN  General  Assembly  on  Customary  International  Law’,  Proceedings  of 
the  American  Society  of  International  Law ,  73rd  Annual  Meeting  (1979),  p.  305. 

176  Castaneda,  op.  cit.  above  (n.  10),  p.  171. 

177  Dr  Akehurst  suggests  that  .  .  there  is  an  important  advantage  to  be  gained  by  regarding 
statements  in  abstracto  as  creative  of  customary  law.  It  is  often  supposed  that  the  only  way  to  change 
a  customary  rule  is  to  break  it  frequently.  There  is  no  doubt  that  customary  rules  can  be  changed  in 
this  way,  but  the  process  is  hardly  one  to  be  recommended  by  anyone  who  wishes  to  strengthen 
the  rule  of  law  in  international  relations.  Fortunately  there  is  a  way  out  of  the  dilemma;  as  an 
alternative  to  changing  customary  law  by  breaking  it,  States  can  change  it  by  repeatedly  declaring 
that  the  old  rule  no  longer  exists — a  much  more  desirable  way  of  changing  the  law’:  loc.  cit.  above 
(n.  1 18),  p.  8. 

178  Op.  cit.  above  (n.  9),  p.  612. 

179  Tunkin,  op.  cit.  above  (n.  74),  p.  175;  Skubiszewski,  loc.  cit.  above  (n.  3),  p.  163. 

180  Below,  pp.  101-2. 
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(c)  General  Principles 

(Article  38  (1)  (c),  the  general  principles  of  law  recognized  by  civilized 
nations ) 

The  third  source  enumerated  in  Article  38  of  the  Statute  of  the 
International  Court  of  Justice  is  ‘the  general  principles  of  law  recognized 
by  civilized  nations’.  Unlike  treaties  and  custom,  which  are  universally 
accepted  as  principal  sources  of  international  law,  or  at  least  in  the  case  of 
treaties  as  a  source  of  obligation,181  ‘general  principles’  are  themselves 
controversial.182  It  is  debated  whether  they  are  a  separate  source, 
dependent  on  other  processes — treaty  and  custom — or  merely  a  function 
of  the  court  permitting  it  to  reach  a  judgment  when  no  treaty  or  custom  is 
available.  There  is  also  no  agreement  on  the  nature  and  origin  of  general 
principles.183  Are  they  common  principles  distilled  from  a  comparative 
study  of  municipal  legal  systems?184  Are  they  principles  derived  from 
natural  law,  or,  if  one  shuns  the  term  natural  law,  from  concepts  of  equity 
and  justice?185  Do  they  have  their  origin  in  fundamentals  of  international 
relations,  in  the  structure  of  the  international  community,  in  the  nature  of 
law  or  in  legal  logic?  Is  their  basis  in  the  consensus  of  States?186  Are  they  a 
source  created  by  treaty  or  do  they  have  a  life  independent  of  the  Statute  of 
the  International  Court?  All  of  these  and  other  possibilities  have  been 
suggested.  Judge  Sir  Humphrey  Waldock  considered  custom  and  general 
principles  to  be  two  branches  of  an  international  common,  or  unwritten, 
law,  although  general  principles  were  much  the  weaker  limb.187 

Notwithstanding  these  controversies,  a  number  of  writers  have  related 
the  effect  of  a  wide  selection  of  General  Assembly  resolutions  to  general 
principles.  For  example,  resolutions  on  the  Nuremberg  Principles,188 
racial  discrimination,189  genocide,190  outer  space,191  friendly  rela- 

181  Fitzmaurice,  loc.  cit.  above  (n.  19),  p.  157. 

182  Virally,  loc.  cit.  above  (n.  7.2),  pp.  143-8;  Mosler,  ‘General  Principles  of  Law’,  in  Encyclopedia  of 
Public  International  Law,  vol.  7  (1984),  pp.  89-105.  See  Bin  Cheng,  The  General  Principles  of  Law,  as 
applied  by  International  Courts  and  Tribunals  (1953);  McNair,  ‘The  General  Principles  of  Law 
Recognized  by  Civilized  Nations’,  this  Year  Book,  33  (1957),  pp.  1  —  1 9;  van  Hoof,  op.  cit.  above 
(n.  1 6 1 ),  pp.  131  ff. 

183  Fora  thorough  discussion  see  van  Hoof,  op.  cit.  above  (n.  1 6 1 ),  pp.  1 3 1  -5 1 .  See  also  Mosler,  loc. 
cit.  (previous  note). 

184  This  is  the  prevailing  view.  See  Virally,  loc.  cit.  above  (n.  22),  p.  146;  Lauterpacht,  Private  Law 
Sources  and  Analogies  of  International  Law  (1927),  pp.  67-71;  Mann,  ‘Reflections  on  a  Commercial 
Law  of  Nations’,  this  Year  Book,  33  (1957),  pp.  20-51;  Paul  De  Visscher,  ‘Cours  general  de  droit 
international  public’,  Recueil  descours,  136  (1972-II),  p.  1 16;  Mosler,  loc.  cit.  above  (n.  182),  pp.  90-1, 
96-101;  Guggenheim,  ‘Contribution  a  l’histoire  des  sources  du  droit  des  gens’,  Recueil  des  cours,  94 
(1958-II),  pp.  72-9. 

180  See  Fitzmaurice,  loc.  cit.  above  (n.  19),  pp.  161-8,  174. 

186  See  Mosler,  loc.  cit.  above  (n.  182),  pp.  91-3,  101-4;  op.  cit.  above  (n.  5),  pp.  122  ff.;  Mendelson, 
loc.  cit.  above  (n.  5),  pp.  102-3. 

187  ‘General  Course  on  Public  International  Law’,  Recueil  des  cours,  106  (1962-II),  pp.  39-40. 

188  Resolution  95  (I).  See  Schermers,  op.  cit.  above  (n.  9),  p.  613;  Mosler,  op.  cit.  above  (n.  5),  p.  90. 

189  Resolution  1904  (XVIII).  See  Schermers,  op.  cit.  above  (n.  9),  p.  613. 

190  Resolution  96  (I).  See  Asamoah,  op.  cit.  above  (n.  6),  pp.  61-2. 

191  Resolutions  1721  (XVI)  and  1962  (XVIII).  See  Mendelson,  loc.  cit.  above  (n.  5),  p.  105. 
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tions192  and  the  sea-bed193  have  been  cited  as  declarations  of  general 
principles.  The  Universal  Declaration  of  Human  Rights  has  been  con¬ 
sidered  a  distillation  from  national  bills  of  rights.194 

Is  there  in  fact  a  role  for  the  General  Assembly  in  the  formulation  and 
development  of  general  principles,  and  can  general  principles  as  a  source 
of  international  law  lend  their  authority  to  General  Assembly  resolutions? 

1 .  Common  principles  of  municipal  law 

If  one  considers,  as  do  most  positivists  (if  they  accept  general  principles 
as  a  source  at  all),195  that  the  only  source  of  general  principles  is  in 
common  principles  derived  from  municipal  law,196  it  might  at  first 
impression  appear  that  there  was  no  function  for  the  Assembly  to 
perform.19,  A  more  careful  look  at  the  actual  processes  suggests  a  different 
answer.  The  members  of  the  Court,  by  virtue  of  the  fact  that  under  Article 
9  of  the  Statute  they  are  representative  of  the  principal  legal  systems  of  the 
world,  are  in  a  position  to  recognize  a  principle  common  to  all  their 
systems  of  law.198  The  General  Assembly,  whose  members  are  representa¬ 
tive  of  all,  or  nearly  all,  the  legal  systems  of  the  world,  with  the  aid  of 
lawyers  in  the  Sixth  Committee,  are  in  a  similar  position.  Professor 
Samuel  A.  Bleicher  has  noted  that  an  Assembly  resolution  stating  that  a 
particular  doctrine  is  accepted  in  every  legal  system  would  provide  formal 
recognition  of  the  existence  of  the  rule  in  the  legal  systems  of  the  member 
States.199 

2.  General  principles  as  an  expression  of  basic  values 

If  one  inclines  to  a  broader  view  of  general  principles  (and  the  practice 
of  the  International  Court  supports  such  an  approach),200  the  possibilities 
for  a  larger  role  for  the  General  Assembly  are  evident. 

For  some,  general  principles  are  a  way  of  introducing  natural  law 
elements  into  positive  law.201  Leaving  aside  the  philosophic  disputes 


192  Resolution  2625  (XXV).  See  Markovic,  loc.  cit.  above  (n.  36),  pp.  380-2. 

193  Resolution  2749  (XXV).  See  Joyner,  loc.  cit.  above  (n.  9),  pp.  459-60,  469,  475-7.  See  also 
position  of  the  Group  of  77,  Doc.  A/Conf.  62/77,  25  April  1979,  UNCLOS  III ,  Official  Records ,  vol. 
1 1,  pp.  80-2,  and  Sir  Robert  Jennings’s  comments  on  the  statement  of  1 5  September  1978,  ‘Declaring 
the  Position  of  the  Group  of  77  on  Unilateral  Legislation  Affecting  the  Resources  of  the  Deep  Seabed’, 
loc.  cit.  above  (n.  161),  pp.  30-1,  86-7. 

194  Alston,  ‘Conjuring  up  New  Human  Rights:  a  Proposal  for  Quality  Control’,  American  Journal  of 
International  Law,  78  (1984),  p.  614. 

195  For  example,  Kelsen  and  Tunkin:  see  van  Hoof,  op.  cit.  above  (n.  161),  pp.  132-3. 

196  See  n.  184,  above. 

197  Mendelson,  loc.  cit.  above  (n.  5),  p.  99. 

198  virally,  loc.  cit.  above  (n.  22),  p.  146;  van  Hoof,  op.  cit.  above  (n.  161),  pp.  142-3. 

199  Loc.  cit.  above  (n.  74),  pp.  451-2.  See  also  van  Hoof,  op.  cit.  above  (n.  161),  pp.  147-8; 
Castaneda,  loc.  cit.  above  (n.  34),  pp.  47-8. 

200  See  examples  in  Mosler,  loc.  cit.  above  (n.  182),  pp.  97-104. 

201  Fitzmaurice,  loc.  cit.  above  (n.  10).  References  were  made  to  natural  law  by  the  drafters  of 
Article  38  (1)  (c)  in  the  Advisory  Committee  of  Jurists.  But  see  in  this  connection  van  Hoof,  op.  cit. 
above  (n.  161),  pp.  136-9. 


8o 


GENERAL  ASSEMBLY  RESOLUTIONS  REVISITED 


which  well  around  the  various  natural  law  doctrines,  natural  law  involves 
the  existence  of  objective  principles  universally  valid  regardless  of 
recognition  by  any  temporal  authority.  But  even  objective  principles 
require  interpretation  and  each  interpreter  may  have  a  different  version. 
Professor  Richard  A.  Falk  has  written:  ‘It  breeds  “anarchy”  to  allow  each 
State  to  adopt  its  own  conception  of  natural  law;  it  breeds  “stagnation” 
to  eliminate  natural  law  altogether  from  international  law’.202  Might  not  a 
consensus  in  the  General  Assembly  provide  a  common  interpretation? 

For  those  who  will  have  no  truck  with  natural  law  theories,  there  remain 
basic  values  which  may  find  expression  in  general  principles.  As  Judge 
Mosler  indicated,  a  majority  of  authors  believe  that  a  consensus  is 
necessary  to  validate  a  general  principle  and  this  consensus  may  be 
expressed  at  an  international  level  either  by  law-creating  treaties  or  by 
resolutions  of  world-wide  international  bodies,  in  particular  the  UN 
General  Assembly.203  It  has  been  suggested  that  principles  in  Assembly 
resolutions  may  be  expressions  of  the  ethical  or  moral  conscience  of 
mankind,  of  a  general  world  conscience,  of  basic  concepts  of  equity  and 
justice,  or  of  the  underlying  spirit  and  aims  of  the  UN.204  When  related  to 
general  principles,  the  once  heralded  moral  authority  of  the  UN  might  at 
times  seem  indistinguishable  from  a  legal  authority. 

3.  General  Assembly  roles 

The  General  Assembly  might  play  roles  with  respect  to  the  formulation 
and  development  of  general  principles  similar  to  the  three  outlined  by 
Judge  Jimenez  de  Arechaga  with  respect  to  customary  international 
law.205  Resolutions  might  declare  the  existence  of  general  principles 
recognized  by  the  community  of  nations  either  through  their  legal 
systems  or  as  basic  legal  concepts;  resolutions  might  crystallize  general 
principles  that  are  in  the  process  of  being  recognized;  or  they  might  be  the 
bases  from  which  the  recognition  of  general  principles  develops.  In 
addition  to  these  three  roles  may  General  Assembly  resolutions,  by 
recognizing  entirely  new  principles,  create  new  norms  with  the  authority 
of  general  principles  under  Article  38  (1)  (c)  of  the  Statute?  Professor 
Schermers  has  stated: 

To  a  large  extent,  all  law-making  resolutions  of  universal  organizations 
adopted  by  a  vast  majority  of  States  represent  general  principles  of  law  recognized 
by  civilized  nations,  the  adoption  in  itself  constituting  recognition.206 

Professor  Mendelson  tentatively  suggests  that  ‘in  certain  very  limited 
circumstances  a  General  Assembly  resolution  may  constitute,  or  bring 
about  the  birth  of  a  principle  of  international  law’.207  Is  a  consensus  in  the 
General  Assembly  itself  the  recognition  required  by  Article  38  (1)  (c)? 

202  Op.  cit.  above  (n.  74),  p.  153.  203  Loc.  cit.  above  (n.  182),  p.  92. 

204  Mosler,  loc.  cit.  above  (n.  182),  pp.  91-2,  101-4;  Mosler,  op.  cit.  above  (n.  5),  p.  90;  Asamoah, 
loc.  cit.  above  (n.  5),  p.  215.  205  Above,  p.  68. 

206  Op.  cit.  above  (n.  9),  p.  613.  See  also  p.  817.  207  Loc.  cit.  above  (n.  5),  p.  103. 
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4.  Jus  cogens 

In  considering  this  last  question,  the  General  Assembly  does  at  times 
play  an  important  role  in  forming  world  public  policy.  The  possibility  of 
overriding  or  peremptory  norms  of  international  public  order  has  been 
recognized  in  the  principle  of  jus  cogens  in  Articles  53  and  64  of  the  Vienna 
Convention  on  the  Law  of  Treaties.208  A  peremptory  norm  of  general 
international  law  ( jus  cogens )  is  defined  as  a  norm  accepted  and 
recognized  by  the  international  community  of  States  as  a  whole  as  a  norm 
from  which  no  derogation  is  permitted.  Paradoxically  the  General 
Assembly,  while  less  able  to  satisfy  the  particular  tests  for  ordinary 
custom,  may  be  the  most  appropriate  vehicle  for  expressing  acceptance 
and  recognition  of  these  higher  norms.209  In  fact  the  Assembly  has  been 
the  vehicle  for  the  expression  of  norms  usually  included  in  an  enumera¬ 
tion  of  jus  cogens — prohibition  of  genocide,  racial  discrimination, 
aggression,210  colonization,211  and  candidate  norms  such  as  permanent 
sovereignty212  and  common  heritage  of  mankind.213 

It  seems  clear  that  the  required  recognition  and  acceptance  by  the 
international  community  of  States  as  a  whole  means  the  generality  of 
States,  undoubtedly  the  vast  majority — but  not  each  and  every  State.214 

208  Loc.  cit.  above  (n.  94). 

209  See  Onuf  and  Birney,  ‘Peremptory  Norms  of  International  Law:  their  Source,  Function  and 
Future’,  Denver  Journal  of  International  Law  and  Policy,  4  (1974),  pp.  187-98;  see  also  Virally,  loc.  cit. 
above  (n.  86),  pp.  177-8;  Scheuner,  ‘Conflict  of  Treaty  Provisions  with  a  Peremptory  Norm  of 
International  Law  and  its  Consequences’,  Zeitschrift  fur  auslandisches  offentliches  Recht  und 
Volkerrecht,  27  (1967),  pp.  526-7;  McWhinney,  United  Nations  Law  Making  (1984),  p.  76.  But  see 
Roser.stock,  ‘Peremptory  Norms — Maybe  Even  Less  Metaphysical  and  Worrisome’,  Denver  Journal 
of  International  Law  and  Policy ,  5  (1975),  pp.  167-70. 

210  Brownlie,  op.  cit.  above  (n.  19),  p.  513;  Maxwell  Cohen,  ‘Towards  a  Paradigm  of  Theory  and 
Practice:  the  Canadian  Charter  of  Rights  and  Freedoms — International  Law  Influences  and 
Interactions’,  in  Makarczyk  (ed.),  Essays  in  International  Law  in  Honour  of  Judge  Manfred  Lacks 
(1984),  pp.  81-2;  Hector  Gros  Espiell,  ‘Self-Determination  and  Jus  Cogens’,  in  Cassese  (ed.),  UN 
Law  I  Fundamental  Rights  (1979),  pp.  167-73;  ‘The  Evolving  Concept  of  Human  Rights:  Western, 
Socialist  and  Third  World  Approaches’,  in  Ramcharan  (ed.),  Human  Rights:  Thirty  Years  After  the 
Universal  Declaration  (1979),  p.  46  and  n.  12;  Cassese,  ‘The  Self-Determination  of  Peoples’,  in 
Henken  (ed.),  The  International  Bill  of  Human  Rights  (1984),  p.  111;  Meron,  Human  Rights  Law 
Making  in  the  United  Nations  (1986),  pp.  189-200. 

211  The  principle  of  self-determination  was  mentioned  as  a  possible  example  of  a  norm  of  jus  cogens 
in  the  International  Law  Commission’s  commentary,  Yearbook  of  the  International  Law  Commission, 
1966,  vol.  2,  p.  248.  Professor  Brownlie,  citing  Judge  Ammoun’s  separate  opinion  in  the  Barcelona 
Traction  Company  case,  ICJ  Reports,  1970,  p.  304,  includes  self-determination  among  candidate 
rules.  It  can  scarcely  be  denied  today  that  colonization  or  recolonization  is  prohibited. 

212  Brownlie,  op.  cit.  above  (n.  19),  p.  513  and  n.  6. 

213  Jenks,  op.  cit.  above  (n.  8),  pp.  169-70;  see  n.  193  above. 

214  The  Chairman  of  the  Drafting  Committee  at  the  Vienna  Conference  explained  that  ‘by  inserting 
the  words  “as  a  whole”  .  .  .  the  Drafting  Committee  had  wished  to  stress  that  there  was  no  question  of 
requiring  a  rule  to  be  accepted  and  recognized  as  peremptory  by  all  States.  It  would  be  enough  if  a  very 
large  majority  did  so;  that  would  mean  that,  if  one  State  in  isolation  refused  to  accept  the  peremptory 
character  of  a  rule,  or  if  that  State  was  supported  by  a  very  small  number  of  States,  the  acceptance  and 
recognition  of  the  peremptory  character  of  the  rule  by  the  international  comrpunity  as  a  whole  would 
not  be  affected’:  Official  Records,  UN  Conference  on  the  Law  of  Treaties,  First  Session,  Summary 
Records,  A/Conf.  39/11 ,  p.  472.  See  Sinclair,  The  Vienna  Convention  on  the  Law  of  Treaties  (2nd  edn., 
1984),  p.219;  Kearney  and  Dalton,  ‘The  Treaty  on  Treaties’,  American  Journal  of  International  Law, 
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South  Africa  cannot  exercise  a  veto  on  the  prohibition  of  racial  dis¬ 
crimination  or  apartheid.215  If  State  X  were  to  make  a  treaty  with  South 
Africa  to  assist  in  enforcing  apartheid ,  can  it  be  imagined  today  that, 
assuming  jurisdiction,  the  International  Court  would  uphold  the  validity 
of  the  treaty  in  a  suit  brought  by  South  Africa  against  X?  Could  a  treaty 
permitting  recolonization  be  held  valid? 

The  objection  by  a  representative  of  the  US  that  instant  declarations 
and  paper  resolutions  do  not  establish  customary  law,  much  less  give  it  a 
peremptory  character,  misses  the  point.  These  were  not  ‘instant  declara¬ 
tions’  or  ‘paper  resolutions’  but  expressions  of  deeply  held  convictions  of 
the  international  community  of  States.216 

This  may  give  us  pause  to  ask:  if  the  General  Assembly  has  been  a 
successful  vehicle  for  expressing  these  higher  norms,  may  it  not  also  be  an 
appropriate  means  for  expressing  other  principles  of  general  international 
law?  Unlike  the  processes  for  the  development  of  other  norms,  those  for 
general  principles  are  still  in  a  formative  stage.  As  already  noted  there  is 
wide  disagreement  with  respect  to  nearly  every  aspect  of  Article  38(1)  (c). 
Procedures  for  determining  general  principles  are  neither  established  nor 
agreed.  ‘Secondary  rules’217  are  not  as  firmly  set  as  for  custom  or  treaty. 
There  is  thus  much  room  for  innovative  development.  As  Judge  Mosler 
has  pointed  out,  the  Court  itself  through  evolutive  interpretation  has  used 
paragraph  1  (c)  in  accordance  with  the  necessities  of  the  international 
judiciary.218  Professor  Falk  has  called  for  a  flexible  interpretation  giving  a 
dynamic,  open-textured  content  to  Article  38(1)  (c).219  Professor  Mendel- 
son  has  noted  that  the  potential  of  General  Assembly  resolutions  for 
creating  or  helping  to  create  general  principles  is  a  subject  which  could 
well  repay  further  investigation.220  It  is  submitted  that  a  consensus  in  the 
General  Assembly  may  itself  be  considered  recognition  ‘by  civilized 
nations’  in  the  sense  of  Article  38  (1)  (c)  of  the  Statute  of  the  Court. 


64  (1970),  pp.  537-8;  van  Hoof,  op.  cit.  above  (n.  1 6 1 ),  pp.  151-67,  particularly  pp.  159-60;  Rozakis, 
The  Concept  of  Jus  Cogens  in  the  Law  of  Treaties  (1976),  pp.  76-84;  Bos,  A  Methodology  of 
International  Law  (1984),  p.  246;  Yasseen,  ‘Reflexions  sur  la  determination  du  “Jus  Cogens” ’,  in 
Societe  fran^aise  pour  le  droit  international,  colloque  de  Toulouse  (1974),  L' Elaboration  du  droit 
international  public,  p.  207;  see  also  remarks  of  Feuer  and  Yasseen,  ibid.,  pp.  217-18. 

215  See  separate  opinion  of  Vice-President  Fouad  Ammoun  in  the  Namibia  case,  ICJ  Reports ,  1971, 
P-  79- 

216  Cf.  Fawcett,  op.  cit.  above  (n.  23),  pp.  173-4. 

217  For  ‘secondary  rules’  see  Hart,  The  Concept  of  Law  (1961),  pp.  91-6.  Hart,  however,  failed  to 
appreciate  that  international  law  does  have  its  own  secondary  rules. 

218  Loc.  cit.  above  (n.  182),  pp.  95,  97-104. 

219  Op.  cit.  above  (n.  74),  p.  162. 

220  Loc.  cit.  above  (n.  5),  p.  103.  See  also  Mbaye,  loc.  cit.  above  (n.  74),  p.  174.  Even  Thirlway 
hesitantly  recognizes  this  possibility:  op.  cit.  above  (n.  154),  p.  68,  but  see  p.  73. 
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(d)  Subsidiary  Sources 

(Article  38  (1)  (d),  subject  to  the  provisions  of  Article  sg,  judicial  decisions 
and  the  teachings  of  the  most  highly  qualified  publicists  of  the  various  nations , 
as  subsidiary  means  for  the  determination  of  rules  of  law) 

Article  38  (1)  (d)  deals  with  subsidiary  means  for  the  determination  of 
rules  of  law.  Only  judicial  decisions  and  the  teachings  of  the  most  highly 
qualified  publicists  of  the  various  nations  are  listed,  and  resolutions  of 
international  organizations  are  not  included.221  Nevertheless,  many 
international  lawyers  who  are  not  prepared  to  accept  General  Assembly 
resolutions  under  the  three  primary  sources  consider  them  a  subsidiary  or 
auxiliary  source.222 

1 .  Judicial  decisions  and  teachings  of  publicists 

General  Assembly  resolutions  may  be  related  in  some  ways  to  the 
subsidiary  source  mentioned  in  Article  38(1)  (d) — a  sort  of  sub-subsidiary 
borrowing  of  authority  from  or  lending  authority  to  judicial  decisions  and 
doctrine.  The  Assembly,  for  example,  might  endorse  the  principles  of  a 
judgment  as  in  the  case  of  the  Nuremberg  Principles.223  Perhaps  the  most 
significant  example  is  that  of  reservations  to  multilateral  conventions.  The 
fact  that  the  Assembly  accepted  and  directed  the  Secretary-General  to 
follow  the  advisory  opinion  of  the  International  Court  in  the  Genocide 
case224  has  been  recognized  as  a  major  factor  in  the  development  of  the 
present  law  on  reservations  as  codified  in  the  Vienna  Convention  on  the 
Law  of  Treaties.225 

It  is  possible,  though  perhaps  unlikely,  that  the  General  Assembly 
would  lend  its  support  to  views  of  individual  jurists  or  cite  their  writings 
as  authority  for  its  decisions.226  However,  the  reports  and  drafts  of  the 


221  An  Argentinian  proposal  to  include  ‘the  rules  drawn  up  by  the  Assembly  of  the  League  of 
Nations  in  the  performing  of  its  duty  of  codifying  international  law’  among  the  sources  listed  in 
Article  38  was  rejected  by  a  subcommittee  of  the  Council  of  the  League  of  Nations.  See  Kearney, 
‘Sources  of  Law  and  the  International  Court  of  Justice’,  in  Gross  (ed.),  op.  cit.  above  (n.  32),  p.  613. 

222  Brownlie,  op.  cit.  above  (n.  19),  pp.  14,  695-6;  Bowett,  op.  cit.  above  (n.  20),  pp.  41-2;  Mosler, 
op.  cit.  above  (n.  5),  pp.  88,  90;  Skubiszewski,  loc.  cit.  above  (n.  3),  pp.  71-2;  Basak,  op.  cit.  above 
(n.  4),  pp.  184-7;  di  Qual,  op.  cit.  above  (n.  96),  pp.  245-6.  See  also  Osakwe,  ‘Contemporary  Soviet 
Doctrine  on  the  Sources  of  General  International  Law’,  Proceedings  of  the  American  Society  of 
International  Law,  73rd  Annual  Meeting  (1979),  pp.  310,  323. 

223  Resolution  95  (I),  loc.  cit.  above  (n.  130).  See  also  Bleicher,  loc.  cit.  above  (n.  74),  p.  468, 
commenting  on  the  interaction  between  the  International  Court  of  Justice  and  the  General  Assembly 
on  the  question  of  South  West  Africa  (Resolution  749  (VIII)  of  28  November  1953,  GAOR,  8th 
Session  (1953),  Supplement  No.  17  (A/2630),  pp.  26-7). 

224  Reservations  to  the  Convention  on  Genocide,  advisory  opinion,  ICJ  Reports,  1951,  p.  15-  See 
Resolution  598  (VI)  of  12  January  1952,  GAOR,  6th  Session,  Supplement  No.  20  (A/21 19),  p.  84. 

225  Comments,  Holloway  and  Higgins,  Proceedings  of  the  American  Society  of  International  Law, 
64th  Annual  Meeting  (1970),  p.  62;  Skubiszewski,  loc.  cit.  above  (n.  3),  p.  153;  Asamoah,  op.  cit.  above 
(n.  6),  p.  13;  Sir  Robert  Jennings,  ‘Recent  Developments  in  the  International  Law  Commission’, 
International  and  Comparative  Law  Quarterly,  13  (1964).  PP-  39I_2-  See  Articles  19  to  23  of  the 
Vienna  Convention  on  the  Law  of  Treaties,  loc.  cit.  above  (n.  94). 

226  See  Bleicher,  loc.  cit.  above  (n.  74),  p.  452. 
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International  Law  Commission  have  been  likened  to  collective  ‘teachings 
of  the  most  highly  qualified  publicists’.227  Endorsement  of  ILC  conclu¬ 
sions  by  the  General  Assembly  may  both  add  authority  to  and  borrow 
force  from  the  work  of  the  Commission.  The  reciprocal  benefits  of 
interaction  between  the  Commission,  an  expert  body,  and  the  Assembly,  a 
political  organ,  has  been  commented  on  by  observers  of  and  participants 
in  the  work  of  codification  and  progressive  development.228 

Resolutions  may  also  gain  force  or  authority  through  their  endorsement 
in  judicial  decisions  or  scholarly  writings.  Professor  Arangio-Ruiz, 
carefully  distinguishing  the  contents  from  the  resolution  itself,  says: 

Any  piece  of  legal  determination  or  interpretation  discernible  in  a  recom¬ 
mendation  or  declaration  of  the  General  Assembly  may  also  acquire  binding  force 
through  other  channels.  These  channels  are  awards  of  arbitral  tribunals, 
judgments  of  international  courts  and  decisions  of  political  bodies,  including 
decisions  of  the  Assembly  itself  .  .  .  Once  the  interpretation  is  embodied  in  an  act 
of  adjudication  or  a  decision,  there  will  be,  of  course,  a  legal  law-determining 
effect.  Such  effect,  however,  will  not  derive  from  the  recommendation.  It  will 
derive  from  the  adjudication  or  decision  and  from  the  conventional  or  customary 
rules  on  the  basis  of  which  it  was  rendered.229 

2.  Evidence 

More  important  than  any  relationship  to  the  enumerated  subsidiary 
sources  is  the  fact  that  General  Assembly  resolutions  do  constitute 
evidence  relevant  to  the  determination  of  norms  of  international  law. 
Though  not  included  in  the  enumeration  in  Article  38  (1)  (d),  they  are 
recognized  in  their  own  right  ‘as  a  subsidiary  means  for  the  determina¬ 
tion  of  rules  of  law’.  Many  writers  who  are  reluctant  to  concede  to 
resolutions  a  higher  status  readily  admit  that  they  are  evidence.230 

In  an  American  Law  Institute  Tentative  Draft  Restatement  of  the 
Foreign  Relations  Law  of  the  United  States,  ‘resolutions  of  international 
organizations’  are  listed  together  with  judgments  and  writings  of  experts 
under  the  heading  ‘Evidence  of  International  Law’.231  A  distinguished 
panel  of  the  American  Society  of  International  Law  included  in  its 
recommendations  on  the  Future  of  the  International  Court  of  Justice  a 
suggestion  that  Article  38  of  the  Court’s  Statute  be  reviewed  in  order  to 


227  Virally,  loc.  cit.  above  (n.  22),  p.  1 54.  Here  is  an  example  of  the  General  Assembly  under  Articles 
1 3  and  22  creating  by  resolution  an  organ  that  may  contribute  to  the  development  of  international  law 
in  ways  in  which  the  Assembly  itself  could  not  do.  Compare  with  the  Administrative  Tribunal  and 
operational  agencies.  See  p.  48,  above. 

228  Jennings,  loc.  cit.  above  (n.  225),  pp.  390,  395;  Villiger,  op.  cit.  above  (n.  86),  p.  142;  cf. 
Skubiszewski,  loc.  cit.  above  (n.  3),  pp.  188-94,  317-18. 

229  Op.  cit.  above  (n.  4),  pp.  80-1 ,  5  10- 1 1 . 

230  Above,  n.  222. 

231  Tentative  Draft  No.  1  (1980),  p.  35.  In  subsequent  drafts  this  was  qualified  to  read  ‘resolutions 
of  universal  international  organizations  that  state  the  rule  as  international  law,  if  adopted  by  consensus 
or  virtual  unanimity’:  Tentative  Draft  No.  6  (1985),  vol.  1,  §  103,  p.  44.  See  also  pp.  46-8  for  Comment 
and  Reporter’s  Notes. 
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find  an  appropriate  place  for  declarations  and  resolutions  of  the  General 
Assembly  of  a  law-making  character.  In  the  view  of  the  panel  a  revision  or 
formal  amendment  of  the  article  need  not  be  made  since  a  change  in  the 
jurisprudence  of  the  Court  could  go  a  long  way  towards  achieving  this 
objective.232  The  General  Assembly  indicated  its  own  view  concerning  its 
resolutions  in  Resolution  3232  (XXIX)  of  12  November  1974  in  ‘Recog¬ 
nizing  that  the  development  of  international  law  may  be  reflected  inter 
alia,  by  declarations  and  resolutions  of  the  General  Assembly  which  may 
to  that  extent  be  taken  into  consideration  by  the  International  Court  of 
Justice’.233  In  fact,  General  Assembly  resolutions  have  been  taken  into 
account  in  both  the  opinions  of  the  International  Court  of  Justice  and  the 
work  of  the  International  Law  Commission.234 

While  it  is  generally  accepted  that  resolutions  are  evidence,  there 
remain  the  questions  (a)  of  what  are  they  evidence  and  ( b )  what  is  their 
weight. 

(i)  Subjects  of  evidence.  As  to  the  first  question,  the  evidence  may  relate 
to  any  of  the  primary  sources,  or  simply  to  the  existence  of  a  principle  or 
rule  as  law.  With  respect  to  treaties,  resolutions  may  be  evidence  of  the 
position  of  the  parties  as  to  the  status  of  a  treaty — is  it  still  in  force  or  has  it 
been  terminated?  More  importantly,  particularly  with  respect  to  the  UN 
Charter,  they  may  be  evidence  as  to  interpretation.  They  may  be  evidence 
as  to  the  meaning  of  a  text,  as  to  the  contemporary  views  of  the  parties,  or 
as  to  the  general  acceptability  of  an  interpretation.  Moreover,  they  may  be 
evidence  of  agreement,  consent  or  consensus,  express  or  implied.235 

With  respect  to  custom,  resolutions  may  be  evidence  of  the  existence  of 
a  customary  rule  or  they  may  be  evidence  of  the  essential  elements — usage 
and  opinio  juris.  They  may  also  be  evidence  of  the  content  of  a  customary 
rule  which  had  not  previously  been  precisely  formulated.  Again  they  may 
be  evidence  of  a  consensus.236 

Resolutions  may  also  be  evidence  of  the  existence  of  a  general  principle, 
either  one  common  to  the  various  municipal  legal  systems  or  one  reflecting 
other  basic  concepts  such  as  justice  or  equity.  They  may  constitute 
evidence  of  the  recognition  by  the  community  of  nations  of  a  general 

232  Gross  (ed.),  op.  cit.  above  (n.  32),  p.  733.  See  below,  pp.  97-8 . 

233  GAOR ,  29th  Session,  Supplement  No.  31  (A/9631),  pp.  141-2. 

234  For  opinions  of  the  International  Court  of  Justice  see  Namibia ,  ICJ  Reports ,  1971,  pp.  31,  78; 
Western  Sahara ,  ICJ  Reports,  1975,  pp.  31-3;  Nicaragua  v.  United  States  of  America,  ICJ  Reports, 
1986,  pp.  100-1,  103,  106-8.  For  work  of  the  International  Law  Commission  see  the  Reports  and 
Summary  Records  in  the  Yearbooks  of  the  International  Law  Commission,  e.g.  1966,  vol.  2,  pp.  204-5; 
1976,  vol.  2,  part  2,  pp.  106-10;  1970,  vol.  2,  part  2,  pp.  35-6,  64-5. 

235  Tanaka,  dissenting  opinion  in  South  West  Africa  case,  ICJ  Reports,  1966,  p.  293;  Asamoah,  op. 
cit.  above  (n.  6),  p.  6;  McGinley,  loc.  cit.  above  (n.  88),  pp.  228-9. 

236  Skubiszewski,  loc.  cit.  above  (n.  3),  pp.  234-7,  3 14_IS.  327-9;  see  observations  of  Bindschedler, 
ibid.,  p.  250;  Jessup,  ibid.,  p.  253;  McWhinney,  ibid.,  p.  261;  Monaco,  ibid.,  p.  265;  Mosler,  ibid., 
p.  268;  Nascimento  e  Silva,  ibid.,  p.  271;  Schachter,  ibid.,  pp.  278-9;  Suy,  ibid.,  pp.  286,  289;  Ustor, 
ibid.,  p.  291;  Valticos,  ibid.,  pp.  295-6;  Zemanek,  ibid.,  pp.  301-2  ( contra ,  Rosenne,  ibid.,  p.  275); 
Asamoah,  op.  cit.  above  (n.  6),  pp.  6,  28,  46-52,  55;  Castaneda,  op.  cit.  above  (n.  10),  p.  172; 
Humphrey  in  Ramcharan  (ed.),  op.  cit.  above  (n.  157). 
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principle  as  a  principle  of  international  law237  and  they  may  be  evidence  of 
acceptance  and  recognition  of  a  norm  of  jus  cogens  by  the  international 
community  of  States  as  a  whole. 

(ii)  Weight  of  evidence.  With  respect  to  the  second  question,  there 
are  significant  issues  concerning  the  authority  and  weight  of  General 
Assembly  resolutions  as  evidence.  If  one  were  to  give  conclusive  weight  to 
the  evidentiary  value  of  a  General  Assembly  resolution  declaring  the 
existence  of  a  rule  of  customary  international  law,  the  effect  would  be  the 
same  as  recognizing  the  resolution  as  a  source  of  law.238  The  result  is 
the  same;  only  the  theory  by  which  it  is  reached  might  appear  more  palat¬ 
able.  On  the  other  hand,  to  require  a  de  novo  examination  of  whether  in 
fact  such  a  rule  existed  would  be  to  deny  any  evidentiary  value  to  the 
resolution.  The  answer  for  most  is  somewhere  between  these  extremes 
and  may  depend  on  a  number  of  factors  including  a  consideration  of  what 
the  evidence  is  adduced  to  prove.239 

If  a  unanimous,  or  near  unanimous,  resolution  interprets  a  Charter 
principle,  it  may  be  taken  as  presumptive  or  prima  facie  proof  of  the 
general  acceptability  of  that  interpretation.240  Evidence  of  contrary 
positions  in  subsequent  practice  would  have  to  be  adduced  to  overcome 
this  presumption.  Likewise,  if  the  resolution  is  adduced  to  prove  a 
universal  opinio  juris,  this  might  be  very  nearly  conclusive  and  only  strong 
evidence  to  the  contrary  could  refute  this  conclusion.  On  the  other  hand,  if 
the  existence  of  a  rule  of  customary  law  is  at  issue,  it  has  been  strongly 
argued  that  some  practice  in  addition  to  the  resolution  would  be 
necessary,  although  the  amount  of  such  practice  might  be  less  than  that 
required  without  the  resolution.241 

237  Skubiszewski,  loc.  cit.  above  (n.  3),  pp.  237,  315,  329;  see  observations  on  question  13, 
Bindschedler,  ibid.,  p.  25  1;  Jessup,  ibid.,  p.  254;  McDougal,  ibid.,  p.  257;  McWhinney,  ibid.,  p.  262; 
Monaco,  ibid.,  p.  266;  Mosler,  ibid.,  pp.  268-9;  Nascimento  e  Silva,  ibid.,  p.  272;  Schachter,  ibid., 
p.  281;  Seyersted,  ibid.,  p.  289;  Ustor,  ibid.,  p.  292;  Valticos,  ibid.,  p.  296;  Zemanek,  ibid.,  pp.  301-2 
(contra,  Rosenne,  ibid.,  p.  276);  Asamoah,  op.  cit.  above  (n.  6),  pp.  61-2;  Castaneda,  op.  cit.  above 
(n.  10),  p.  172.  Judge  Philip  C.  Jessup  in  his  dissenting  opinion  in  the  South  West  Africa  case,  Second 
Phase ,  ICJ  Reports,  1966,  p.  441,  stated  that  ‘.  .  .  the  accumulation  of  expressions  of  condemnation  of 
apartheid  .  .  .,  especially  as  recorded  in  resolutions  of  the  General  Assembly  of  the  United  Nations,  are 
proof  of  the  pertinent  contemporary  international  community  standard’.  Professor  Quincy  Wright 
suggested  that  resolutions  of  the  General  Assembly  are  evidence  of  ‘jural  opinion’:  loc.  cit.  above 
(n.  64),  p.  145. 

238  Castaneda,  op.  cit.  above  (n.  10),  p.  172,  asserts:  ‘The  recognition  and  formal  expression  of  a 

customary  rule  or  a  general  principle  of  law  by  the  General  Assembly  constitutes  a  juris  et  de  jure 
presumption  that  such  a  rule  or  principle  is  a  part  of  positive  international  law,  that  is  to  say,  a  legal 
assumption  or  fiction  that  does  not  allow  proof  to  the  contrary,  and  in  the  force  of  which  an  opposing 
individual  position  therefore  lacks  legal  efficacy’.  For  criticism  of  this  view  see  Arangio-Ruiz,  op.  cit. 
above  (n.  4),  pp.  80,  510.  239  See,  e.g.,  authorities  cited  at  nn.  236-7,  above. 

240  Skubiszewski,  loc.  cit.  above  (n.  3),  p.  323;  Zemanek,  ibid.,  p.  301. 

241  Schwebel,  loc.  cit.  above  (n.  175),  p.  306.  Paul  De  Visscher  writes:  'Quant  au  fait  qu’une 
resolution  dite  de  constatation  du  droit  aurait  ete  adoptee  a  l’unanimite,  s’il  constitue  certes  une  forte 
presomption  en  faveur  du  caractere  coutumier  de  la  norme  en  cause,  il  n’est  cependant  rien  d’autre 
qu’une  presomption.  L’existence  d’une  norme  coutumiere  n’est  pas  affaire  de  volonte,  elle  est  affaire 
de  conscience  juridique  mais,  surtout,  de  pratique  constante,  generate  et  effective’:  loc.  cit.  above 
(n.  21),  p.  130. 
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In  considering  the  weight  and  authority  of  resolutions,  one  may  also  ask 
where  resolutions  should  rank  in  comparison  with  judicial  decisions  and 
the  teachings  of  publicists.  Professor  Gross,  certainly  not  a  strong 
supporter  of  resolutions,  would  rank  them  below  judicial  decisions  but 
slightly  above  the  writings  of  experts.242  The  American  Law  Institute 
Tentative  Draft  Restatement  likewise  places  them  between  judicial 
decisions  and  the  writings  of  experts,243  and  states  that  they  are  some 
evidence  although  their  weight  is  variable.244  On  the  other  hand,  it  may  be 
argued  that  as  an  expression  of  opinion  of  States,  their  evidentiary  value  is 
of  a  different  character  from  that  of  either  judicial  decisions  or  writings  of 
experts,  and  that  it  must  be  evaluated  in  other  terms.  Factors  to  be  taken 
into  account  in  the  evaluation  of  resolutions  will  be  examined  later.245 

3.  Resolutions  as  a  material  source 

Resolutions  as  a  part  of  State  practice  and  their  role  as  a  material  source 
of  custom  have  been  referred  to  earlier.246  It  need  only  be  noted  here  that, 
at  the  very  least,  every  resolution  is  a  part  of  the  raw  material  from  which 
custom  is  made.  Its  importance  as  a  material  source  will  depend  on  many 
factors  and  the  significance  of  resolutions  will  vary  widely. 

(e)  General  Comments  on  Traditional  Sources 

General  Assembly  resolutions  have  thus  far  been  considered  in  relation 
to  the  traditional  sources  of  international  law.  No  effort  has  been  made  to 
place  them  in  the  strait-jacket  of  a  single  source.  Different  resolutions  may 
make  claim  to  authority  under  different  traditional  sources,  and  advocates 
cannot  agree  on  which  source  is  most  appropriate  for  a  given  resolution. 
Thus  Professor  Bin  Cheng,  after  examining  the  idea  that  the  Declaration 
of  Legal  Principles  governing  the  Activities  of  States  in  the  Exploration 
and  Use  of  Outer  Space  might  be  ‘instant  custom’,  rejects  that  possibility 
and  places  it  within  the  treaty  source  but  only  as  a  pactum  de  contrahendo 
between  the  space  powers.247  Judge  Lachs  sees  it  as  confirmation  and 
evidence  of  an  agreement  of  the  space  powers  acquiesced  in  by  the  other 
member  States,248  while  Judge  Jimenez  de  Arechaga  considers  this 
Declaration  to  be  an  example  of  a  resolution  crystallizing  emerging  rules 
of  customary  international  law.249  And  Professors  Maurice  Mendelson250 
and  Karl  Zemanek251  suggest  its  inclusion  under  general  principles.252 

242  Loc.  cit.  above  (n.  82),  p.  557.  243  Op.  cit.  above  (n.  231). 

244  Ibid.,  pp.  46-8.  245  Below,  pp.  125-9.  246  Above,  pp.  72-4. 

247  Loc.  cit.  above  (n.  130),  pp.  35-47.  Sir  Kenneth  Bailey  seems  to  accept  it  as  ‘instant  customary 
law’:  loc.  cit.  above  (n.  13),  p.  236. 

248  The  Law  of  Outer  Space — An  Experience  in  Contemporary  Law-Making  (1972),  pp.  137-8. 

249  Loc.  cit.  above  (n.  5),  p.  32.  250  Loc.  cit.  above  (n.  5),  p.  103. 

251  ‘The  United  Nations  and  the  Law  of  Outer  Space’,  Year  Book  of  World  Affairs ,  1965, 
pp.  208-10. 

252  For  other  views  on  the  status  of  the  Declaration  see  Lay  and  Taubenfeld,  The  Law  Relating  to 
Activities  of  Man  in  Space  (1973),  pp.  81-6;  Maxwell  Cohen  (ed.),  Law  and  Politics  in  Space  (1964), 
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A  General  Assembly  resolution  may  find  authority  in  more  than  one 
source.  The  Declaration  on  Friendly  Relations  as  an  interpretation  and 
elaboration  of  Charter  principles  is  binding  on  the  parties,  but  the 
principles  are  also  general  international  law,  either  customary  or  general 
principles,  binding  on  non-members  of  the  UN  as  well.253  While  a  few 
forward-looking  representatives  like  Rene  Cassin  claimed,  from  the  very 
beginning,  that  the  Universal  Declaration  of  Human  Rights  was  binding 
as  an  interpretation  and  elaboration  of  the  Charter,254  the  predominant 
claim  is  that  it  has  become  customary  international  law  since  its  adoption 
by  acceptance  in  practice.255  At  the  same  time  it  can  be  claimed  that  it  has 

p.  14;  Schachter,  ibid.,  pp.  98-100;  Marcoff,  ‘Sources  du  droit  international  de  l’espace’,  Recueil 
des  cours,  168  (1980-III),  pp.  19-27,  76-80;  D’Amato,  ‘On  Consensus’,  Canadian  Yearbook  of 
International  Law ,  8  (1970),  pp.  106-7;  Kirgis,  Prior  Consultation  in  International  Law  (1983), 
pp.  1 84-5;  Pepin,  ‘A  Legal  Order  for  Outer  Space:  the  Next  Step’,  in  McWhinney  and  Bradley  (eds.), 
New  Frontiers  in  Space  Law  (1969),  p.  1  n.  1;  Brownlie,  op.  cit.  above  (n.  19),  pp.  14-15; 
Rhyne,  International  Law — The  Substance ,  Processes,  Procedures  and  Institutions  for  World  Peace  with 
Justice  (1971),  pp.  471-2;  Goedhuis,  ‘The  Present  State  of  Space  Law’,  in  Bos  (ed.),  The  Present 
State  of  International  Law  and  Other  Essays  ( 1973),  pp.  206-7.  C.  Wilfred  Jenks,  in  Space  Law  (1965), 
p.  186,  said  of  the  Declaration:  ‘While  it  is  somewhat  less  than  a  treaty  it  must  already  be  regarded  as 
rather  more  than  a  statement  of  custom.  It  represents  the  Twelve  Tables  of  the  Law  of  Space.  .  .  .’ 

253  The  Declaration  itself  declares  that  ‘The  Principles  of  the  Charter  which  are  embodied  in  this 
Declaration  constitute  basic  principles  of  international  law  and  [the  General  Assembly]  consequently 
appeals  to  all  States  to  be  guided  by  these  principles  in  their  international  conduct  and  to  develop  their 
mutual  relations  on  the  basis  of  the  strict  observance  of  these  principles’:  Resolution  2625  (XXV)  of  24 
October  1970,  GAOR,  25th  Session,  Supplement  No.  28  (A/8028),  p.  124.  See  case  concerning 
Military  and  Paramilitary  Activities  in  and  against  Nicaragua  ( Nicaragua  v.  US),  Merits,  ICJ  Reports, 
1986,  p.  107;  Rosenstock,  ‘The  Declaration  of  Principles  of  International  Law  Concerning  Friendly 
Relations:  a  Survey’,  American  Journal  of  International  Law,  65  (1971),  pp.  714-15;  Sahovic,  loc.  cit. 
above  (n.  34),  pp.  24-5;  Obradovic,  ibid.,  p.  123;  Racic,  ibid.,  p.  134;  Sukovic,  ibid.,  pp.  369-71; 
Sahovic,  ‘Codification  des  principes  du  droit  international  des  relations  amicales  de  la  cooperation 
entre  les  etats’,  Recueil  des  cours,  137  (1972-II),  pp.  243-310;  Jimenez  de  Arechaga,  loc.  cit.  above 
(n.  5),  p.  32;  Tunkin,  Theory  of  International  Law  (1974),  pp.  175-6.  But  see  Arangio-Ruiz,  op.  cit. 
above  (n.  4),  pp.  1-341,  419-742. 

254  UN  Doc.  A/C.3/SR.92  (5  October  1948),  pp.  11-12;  E/SR.215  (25  August  1948),  p.  19.  See 
Sloan,  loc.  cit.  above  (n.  2),  p.  25  n.  1 .  See  also  Cassin,  ‘La  Declaration  universelle  et  la  mise  en  ceuvre 
des  droits  de  l’homme’,  Recueil  des  cours,  79  (195 1 -II),  pp.  290-6;  van  Asbeck  in  van  Panhuys  and  van 
Leeuwen  Boomkamp  (eds.),  International  Society  in  Search  of  a  Transnational  Legal  Order — Selected 
Writings  and  Bibliography  (1976),  pp.  555-6;  Humphrey,  loc.  cit.  above  (n.  157);  Tchirkovitch,  ‘La 
Declaration  universelle  des  droits  de  l’homme  et  sa  portee  internationale’,  Revue  generate  de  droit 
international  public,  20  (1949),  p.  359;  Brugiere,  op.  cit.  above  (n.  96),  pp.  288-96. 

255  Waldock,  loc.  cit.  above  (n.  34),  pp.  13-15;  ‘General  Course  on  Public  International  Law’, 
Recueil  des  cours,  106  (1962-II),  pp.  32-3,  198-9;  separate  opinion  of  Judge  Ammoun  in  the  Namibia 
case,  ICJ  Reports,  1971 ,  pp.  71-84,  particularly  p.  76;  Bleicher,  loc.  cit.  above  (n.  74),  pp.  462-5;  Onuf, 
loc.  cit.  above  (n.  140),  p.  354  n.  20;  Zimmerli,  ‘Human  Rights  and  the  Rule  of  Law  in  Southern 
Rhodesia’,  International  and  Comparative  Law  Quarterly,  20  (1971),  pp.  273-4;  Humphrey,  ‘The 
International  Bill  of  Rights:  Scope  and  Implementation’,  William  and  Mary  Law  Review ,  17  (1975-6), 
p.  529;  Human  Rights  and  the  United  Nations:  a  Great  Adventure  (1984),  pp.  75-6;  loc.  cit.  above 
(n.  157),  pp.  28-37;  van  Boven,  ‘United  Nations  and  Human  Rights:  a  Critical  Appraisal’,  in  Cassese 
(ed.),  UN  Law / Fundamental  Rights  (1979),  pp.  121-2;  Robertson,  Human  Rights  in  the  World,  an 
Introduction  to  the  Study  of  the  International  Protection  of  Human  Rights  (1972),  pp.  27-8;  Nagendra 
Singh,  Human  Rights  and  the  Future  of  Mankind  (1982),  pp.  8,  23;  Sohn,  ‘United  Nations  Machinery 
for  Implementing  Human  Rights’,  American  Journal  of  International  Law,  62  (1968),  p.  909;  Luini  del 
Russo,  ‘International  Law  of  Human  Rights:  a  Pragmatic  Appraisal’,  William  and  Mary  Law  Review, 
9  (1968),  p.  750;  Lillich,  The  Human  Rights  of  Aliens  in  Contemporary  International  Human  Rights  Law 
(1984),  pp.  42-4,  51;  'The  Role  of  Domestic  Courts  in  Enforcing  International  Human  Rights  Law’, 


GENERAL  ASSEMBLY  RESOLUTIONS  REVISITED  89 

now  acquired  general  acceptability  as  an  interpretation  of  the  Charter256 
and  also  that  it  contains  general  principles  of  law.257  Thus  the  cumulative 
impact  of  a  number  of  traditional  sources  may  enhance  the  authority  of  a 
resolution.258 

While  traditional  sources  may  lend  force  to  some  resolutions  of  the 
General  Assembly,  it  may  seem  that  other  resolutions  of  recognized 
authority  do  not  fit  comfortably  into  any  traditional  source.  ‘Instant 
custom’  seems  a  contradiction  in  terms,  and  the  way  in  which  an  Assembly 
resolution  asserts  its  claim  to  authority  may  not  really  correspond  with  the 

Proceedings  of  the  American  Society  of  International  Law ,  74th  Annual  Meeting  (1980),  p.  23; 
McDougal,  Lasswell  and  Chen,  Human  Rights  and  World  Public  Order  (1980),  pp.  274,  302,  325-32; 
Paust  (book  review),  loc.  cit.  above  (n.  3 4) ,  p.  235;  Clark  and  Nevas,  ‘The  First  Twenty-five  Years  of 
the  Universal  Declaration  of  Human  Rights  and  the  Next’,  Connecticut  Bar  Journal ,  48  (1974), 
pp.  1 12-15;  Gormley,  ‘The  Relevance  of  the  Universal  Declaration  to  Emerging  Human  Rights 
Protection  at  the  International  and  Regional  Levels:  the  Common  Standard  of  Mankind’,  Proceedings 
of  the  American  Society  of  International  Law ,  76th  Annual  Meeting  (1982),  p.  299;  Mbaye,  loc.  cit. 
above  (n.  74),  p.  174;  Mayne,  ‘Toward  a  New  US  Human  Rights  Policy:  an  Interim  Proposal’,  Case 
Western  Reserve  Journal  of  International  Law,  15  (1983),  pp.  398-9;  Knisbacher,  ‘Aliyah  of  Soviet 
Jews:  Protection  of  the  Right  of  Emigration  Under  International  Law’,  Harvard  International  Law 
Journal ,  14  (1973),  pp.  97-9;  Budros,  ‘The  Former  American  Hostages’  Human  Rights  Claims 
Against  Iran:  Can  they  be  Waived?’,  Houston  Journal  of  International  Law,  4  (1981),  p.  108. 

For  a  more  cautious  approach  see  Brugger,  ‘Human  Rights  Norms  in  Ethical  Perspective’, 
German  Yearbook  of  International  Law,  25  (1982),  pp.  1 13-15;  Buergenthal,  ‘The  United  Nations  and 
the  Development  of  Rules  Relating  to  Human  Rights’,  Proceedings  of  the  American  Society  of 
International  Law,  59th  Annual  Meeting  (1965),  pp.  134-6;  Schwelb,  Human  Rights  and  the 
International  Community,  the  Roots  and  Growth  of  the  Universal  Declaration  of  Human  Rights, 
iggS-iq  6j  (1964),  but  see  ‘Human  Rights  and  the  Teaching  of  International  Law’,  American  Journal 
of  International  Law,  64  (1970),  pp.  356-8. 

For  a  negative  view  see  Watson,  ‘Legal  Theory,  Efficacy  and  Validity  in  the  Development  of  Human 
Rights  Norms  in  International  Law’,  University  of  Illinois  Law  Forum,  1979,  pp.  609-41;  ‘The 
Limited  Utility  of  International  Law  in  the  Protection  of  Human  Rights’,  Proceedings  of  the  American 
Society  of  International  Law,  74th  Annual  Meeting  (1980),  pp.  1-6;  Lane,  ‘Mass  Killing  by 
Governments:  Lawful  in  the  World  Legal  Order?’,  International  Law  and  Politics,  12  (1979), 
pp.  239-80. 

256  Sohn,  loc.  cit.  above  (n.  74),  pp.  53-5  and  18-22;  loc.  cit.  (previous  note),  p.  199;  Bleicher,  loc. 
cit.  above  (n.  74),  pp.  464-5;  Humphrey,  loc.  cit.  above  (n.  157),  in  William  and  Mary  Law  Reviezv,  loc. 
cit.  (previous  note);  McDougal  and  Reisman,  ‘Rhodesia  and  the  United  Nations:  the  Lawfulness  of 
International  Concern’,  American  Journal  of  International  Law,  62  (1968),  pp.  11-12;  Gros  Espiell, 
‘The  Evolving  Concept  of  Human  Rights:  Western,  Socialist  and  Third  World  Approaches’,  in 
Ramcharan  (ed.),  Human  Rights:  Thirty  Years  After  the  Universal  Declaration  (1979),  p.  45;  Waldock, 
loc.  cit.  (previous  note),  p.  199;  Clark  and  Nevas,  loc.  cit.  (previous  note),  p.  1 1 3;  Paust,  ‘Transnational 
Freedom  of  Speech:  Legal  Aspects  of  the  Helsinki  Final  Act’,  Law  and  Contemporary  Problems,  45 
(1982),  pp.  53-4  n.  4;  book  review,  loc.  cit.  above  (n.  34),  p.  235;  Zuijdwijk,  op.  cit.  above  (n.  34), 
pp.  95,  100-3;  Blum  and  Steinhardt,  ‘Federal  Jurisdiction  over  International  Human  Rights  Claims: 
the  Alien  Tort  Claims  Act  after  Filartiga  v.  Peha-Irala' ,  Harvard  International  Law  Journal,  22 
(1981),  p.  70;  Budros,  loc.  cit.  (previous  note). 

257  Bleicher,  loc.  cit.  above  (n.  74),  p.  462;  Skubiszewski,  loc.  cit.  above  (n.  3),  p.  152;  Castaneda,  op. 
cit.  above  (n.  10),  pp.  194-5;  Humphrey,  loc.  cit.  above  (n.  157),  p.  29;  Gros  Espiell,  loc.  cit.  (previous 
note),  p.  45;  Zuijdwijk,  op.  cit.  above  (n.  34),  pp.  101-2.  See  also  Cassin,  loc.  cit.  above  (n.  254),  p.  294. 

258  Falk,  op.  cit.  above  (n.  74),  p.  143;  Bleicher,  loc.  cit.  above  (n.  74),  pp.  452,  477.  See  also 
Skubiszewski,  loc.  cit.  above  (n.  3),  p.  152.  McDougal,  Lasswell  and  Chen,  in  their  monumental  work 
on  Human  Rights  and  World  Public  Order  (1980),  conclude  with  respect  to  the  Universal  Declaration  of 
Human  Rights:  ‘What  began  as  mere  common  aspiration  is  now  hailed  both  as  an  authoritative 
interpretation  of  the  human  rights  provisions  of  the  Charter  and  as  established  customary  law,  having 
the  attributes  of  jus  cogens  and  constituting  the  heart  of  a  global  bill  of  rights’:  p.  274.  See  also 
pp.  325-32. 
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traditional  process  for  formation  of  custom.  Is  this  a  new  method  of 
creating  customary  international  law,  as  Professor  Sohn  suggests,259  or  is  it 
in  fact  a  claim  to  a  new  source  of  law  ?  Similarly,  borrowing  from  the  treaty 
source  may  at  times  stretch  its  processes  beyond  easy  recognition,  and 
broad  approaches  to  general  principles  may  shade  into  new  sources  of 
law.260 

It  is  frequently  suggested  that  the  time  has  arrived  to  re-examine  the 
traditional  sources  enumerated  in  Article  38  (1)  of  the  Statute  of  the 
International  Court  of  Justice.261  One  may  ask  whether  these  sources  are 
in  fact  exclusive.  Few  would  maintain  that  this  was  true  in  the  sense  that  no 
other  source  could  possibly  develop.  Some  would  suggest  that  Article  38, 
as  its  terms  indicate,  is  merely  a  guide  or  direction  to  the  Court  and  that  a 
reordering  of  sources  would  more  clearly  reflect  the  existing  situation.262 

The  real  issue  is  not  whether  any  new  sources  are  permissible  but 
whether  any  additional  source  must  be  validated  through  an  existing 
source.263  Must  a  new  source  be  developed  through  treaty  or  custom;  or 
may  it  develop  independently  through  more  fundamental  principles  on 
which  traditional  sources  are  based  or  through  underlying  processes  of 
recognition  and  articulation  by  the  international  community  of  States? 

III.  ‘New  Sources’  of  International  Law 

If  one  is  to  look  beyond  the  traditional  sources  in  Article  38  to  the 
possibility  of  relating  General  Assembly  resolutions  to  new  sources  of 
international  law,  one  must  consider,  first,  whether  Assembly  resolutions 
may  come  under  some  other  source  additional  to  those  enumerated  in 
Article  38,  and,  second,  whether  resolutions  may  themselves  be  or  become 
an  independent  source  in  their  own  right. 


259  Above,  p.  71 . 

260  See  Jennings,  ‘Recent  Developments  in  the  International  Law  Commission:  its  Relation  to  the 
Sources  of  International  Law’,  International  and  Comparative  Law  Quarterly ,  13  (1964),  pp.  385-97. 
Professor  McWhinney  asks  rhetorically:  ‘Would  it  not  be  more  useful  and  fruitful  to  apply  legal  realist 
(both  continental  European  civil  law  and  Anglo-American  common  law),  law-as-fact  principles,  and 
to  recognize  that  some  General  Assembly  declaratory  resolutions  (those  on  decolonization  and 
independence,  many  of  those  on  cooperation  in  outer  space,  some  on  national  sovereignty'  over  natural 
resources,  for  example)  have  already  attained  the  force  of  law?’  He  adds:  ‘It  should  also  be 
acknowledged  that  they  are  recognized  as  such  in  all  main  legal  systems,  whatever  their  ideological 
basis  and  whether  or  not  those  systems  would  agree  on  which  particular  categories  of  formal  sources  of 
law,  if  any,  those  principles  can  be  subsumed  under’:  book  review  of  Arangio-Ruiz,  The  UN 
Declaration  on  Friendly  Relations  and  the  System  of  the  Sources  of  International  Law ,  American  Journal 
of  International  Law,  75  (1981),  p.  393. 

261  Sir  Robert  Jennings  has  written  of  Article  38:  ‘But  we  must  also  remember  that  it  is  a  1920  draft 
and  not  always  well-suited  to  international  law  in  the  1 980s.  So  we  must  use  it,  but  interpreting  where 
need  be;  as  in  a  written  constitution;  and  remembering  that  it  is  an  open  question  whether  it  is  now  of 
itself  a  sufficient  guide  to  the  content  of  modern  international  law’:  loc.  cit.  above  (n.  161),  pp.  5  and  61 . 
See  also  Jennings,  loc.  cit.  (previous  note),  pp.  387-94. 

262  Falk,  loc.  cit.  above  (n.  131),  p.  782. 

263  See  Skubiszewski,  loc.  cit.  above  (n.  3),  p.  163.  For  the  view  that  a  new  source  may  arise  only 
through  an  existing  source  see  Thirlway,  op.  cit.  above  (n.  154),  pp.  39,  42;  Onuf,  loc.  cit.  above 
(n.  140),  p.  354.  For  the  suggestion  of  other  possibilities  see  Mendelson,  loc.  cit.  above  (n.  5),  p.  104. 
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(a)  Other  Sources 

Looking  first  at  other  possible  sources,  a  number  of  additional  sources 
under  which  General  Assembly  resolutions  might  be  subsumed  have  been 
suggested.  These  include  consensus,  recognition  and  acceptance,  com¬ 
munity  expectations,  vacuum  filling,  and  such  concepts  as  a  general  will, 
juridical  conscience  or  manifest  community  intent. 

i.  Consensus 

Perhaps  the  most  familiar  ‘other  source’  is  Professor  Falk’s  suggestion, 
in  his  provocative  article  ‘On  the  Quasi-Legislative  Competence  of  the 
General  Assembly’,  that  consensus  is  replacing  consent  as  a  basis  of 
international  legal  obligation.264  The  view  that  consensus  may  be  a  source 
of  international  law  has  been  supported  and  criticized  by  a  number  of 
writers.265  Professor  D’Amato  appears  to  go  even  further  in  saying  that 
consensus  is  not  a  source  of  international  law — it  is  international  law.266 

Much  has  been  written  on  consensus  both  as  procedure  and  as 
substance.267  As  a  procedure,  consensus  is  a  method  for  reaching  a 
decision  without  voting  in  the  absence  of  formal  objection.  From  the  point 
of  view  of  substance,  a  consensus  is  normally  a  compromise  in  which 
opposing  views  are  reconciled.  Professor  Erik  Suy  adds  that  consensus 
implies  a  positive  attitude  toward  the  substance  and  ‘fundamental 
reservations  would  be  contrary  to  the  very  idea  of  the  non-objection 


264  Loc.  cit.  above  (n.  131),  pp.  782-91. 

265  In  support  of  consensus  as  a  source  see  Lissitzyn,  International  Law  Today  and  Tomorrow 
(1965),  pp.  35-6;  Gottlieb,  ‘The  Nature  of  International  Law:  Toward  a  Second  Concept  of  Law’,  in 
Black  and  Falk  (eds.),  The  Future  of  the  International  Legal  Order,  vol.  4,  The  Structure  of  the 
International  Environment  (1972),  pp.  343-5.  Professor  Lissitzyn  suggests  that  ‘If  section  i(b)  of 
Article  38  of  the  Court’s  Statute  is  not  to  be  misleading,  it  should  be  read  somewhat  as  follows:  “The 
practice  of  states  as  evidence  of  a  general  consensus  or  expectations  accepted  as  Law”  ’:  International 
Law  Today  and  Tomorrow  (1965),  p.  36.  For  a  critical  view  see  Onuf,  loc.  cit.  above  (n.  140), 
pp.  349-55.  For  other  views  on  consensus  as  a  source  see  Jimenez  de  Arechaga,  loc.  cit.  above  (n.  5), 
P-31;  Joyner,  loc.  cit.  above  (n.  9),  p.  464;  Akehurst,  loc.  cit.  above  (n.  118),  p.  26;  Mosler,  op.  cit. 
above  (n.  5),  pp.  90,  122,  210;  Flazard,  loc.  cit.  above  (n.  133),  pp.  20-3;  Bowett,  op.  cit.  above  (n.  20), 
pp.  41-2;  D’Amato,  loc.  cit.  above  (n.  252),  pp.  104-22;  Elias,  ‘The  Rulemaking  Process  and  the 
Future  of  International  Law’,  Proceedings  of  the  American  Society  of  International  Law,  75th 
Anniversary  Convocation  (1981),  pp.  31-2;  McWhinney,  The  World  Court  and  the  Contemporary 
International  Law-Making  Process  (1979),  p.  16;  International  Law  and  World  Revolution  (1967), 
p.  51;  Asamoah,  op.  cit.  above  (n.  6),  pp.  48-9,  51,  57,  242-3;  Skubiszewski,  loc.  cit.  above  (n.  3),  pp. 
154-8,  163,  317,  325;  McDougal,  ibid.,  pp.  259,  338;  Ustor,  ibid.,  p.  292;  Suy,  ibid.,  p.  289;  Zemanek, 
ibid.,  pp.  302-3;  Torres  Bernardez,  ibid.,  pp.  352-3;  Jenks,  op.  cit.  above  (n.  8),  pp.  205-11. 

266  Loc.  cit.  above  (n.  252),  p.  121;  see  also  p.  106. 

267  See  n.  265,  above.  See  also  Suy,  ‘The  Meaning  of  Consensus  in  Multilateral  Diplomacy’,  in 
Declarations  on  Principles,  a  Quest  for  Universal  Peace.  Liber  Amicorum  Discipulorumque  B.  V.  A. 
Roling  (1977),  pp.  259-74;  Suy,  ‘Consensus’,  in  Encyclopedia  of  Public  International  Law,  vol.  7  (1984), 
pp.  49-51  and  bibliography  on  pp.  51-2. 

As  a  procedure,  the  present  writer  witnessed  and  to  a  minor  degree  participated  in  its  development 
in  the  organs  of  the  UN.  Being  presented  with  a  request  for  a  definition,  the  suggestion  was  offered  that 
consensus  was  a  procedure  by  which  decisions  were  taken  when  there  was  no  strong  opposition. 
Consensus  was  later  refined  in  an  official  definition  in  Article  161  (7)  (e)  of  the  1982  Law  of  the  Sea 
Convention  as  ‘the  absence  of  any  formal  objection’. 


92 


GENERAL  ASSEMBLY  RESOLUTIONS  REVISITED 

procedure’.268  In  the  consensus  process  the  majority  forgoes  its  right  to 
impose  a  text  on  the  minority,  but  in  turn  expects  good  faith  acceptance  of 
the  consensus  text.269 

It  has  been  pointed  out,  and  in  fact  Professor  Falk  himself  was  quite 
aware,  that  even  in  positivist  theory  consent  and  consensus  are  not  that  far 
apart.270  Professor  P.  E.  Corbett  used  the  terms  ‘consent’  and  ‘consensus’ 
interchangeably  in  his  1925  article  in  this  Year  Book  on  ‘The  Consent  of 
States  and  the  Sources  of  International  Law.’271  Even  those  holding  the 
tacit  consent  theory  of  customary  international  law  recognize  that  consent 
must  often  be  assumed  from  an  absence  of  objection.  Professor  Tunkin 
notes  that  consent  is  presumed  both  in  the  formation  of  new  rules  and  in 
the  acceptance  of  existing  law  by  newly  independent  States.272  There  is 
thus  considerable  legal  fiction  in  the  idea  of  consent,  and  for  the  majority 
the  element  of  consent  is  not  an  essential  element  in  the  formation  of 
customary  law.273  There  should  thus  be  no  great  difficulty  in  recognizing  a 
genuine  consensus  of  States  as  a  source  of  international  law. 

The  issue  is  whether  a  consensus  expressed  through  resolutions  of  the 
General  Assembly  is  a  sufficient  showing  of  the  position  of  States  to  be  a 
basis  for  the  authority  or  force  of  those  resolutions.  The  answer  may 
depend  on  circumstances  and  intent.  If  the  consensus  is  reached  on  what 
is  clearly  intended  as  a  non-binding  recommendation,  then  the  effects 
depend  on  hortatory  and  good  faith  considerations.  If  the  consensus  is  on 
the  existence  of  a  rule  of  customary  international  law  or  a  general  principle 
of  law  or  if  it  is  an  interpretation  of  the  Charter,  its  authority  enjoys  the 
colour  of  a  traditional  source.  These  are  things  which  the  Assembly  does 
and  with  respect  to  which  States  are  on  sufficient  notice  that  they  should  be 
considered  bound  by  their  representatives’  action.274  As  indicated  earlier, 
it  should  take  a  strong  showing  of  contrary  practice  and  intent  to  support  a 
different  conclusion.275 

It  is  only  if  the  consensus  is  on  a  statement  of  law  not  dependent  on 
traditional  sources  that  the  question  is  clearly  presented  as  to  consensus  as 
an  independent  source.  In  such  case  it  might  be  argued  that  further 
evidence  would  be  required  to  show  a  genuine  consensus  of  States  in 
support  of  the  resolution.  However,  if  the  States  so  intend  there  is  no 
sound  reason  why  a  consensus  expressed  through  a  resolution  of  the 
General  Assembly  could  not  be  a  source  of  international  law.276 

268  Loc.  cit.  (previous  note),  Encyclopedia,  p,  51. 

269  Bedjaoui,  op.  cit.  above  (n.  123),  p.  186. 

270  Onuf,  loc.  cit.  above  (n.  140),  pp.  350-1.  See  also  Falk,  loc.  cit.  above  (n.  131),  pp.  790-1. 

271  6  (1925),  pp.  20-30.  See  also  Jennings,  loc.  cit.  above  (n.  161),  pp.  66  and  9-10,  quoting 

Westlake.  272  Theory  of  International  Law  (1974),  p.  129. 

273  Waldock,  ‘General  Course  on  Public  International  Law’,  Recueil  des  cours,  106  (1962-II), 
pp.  49-53;  Virally,  loc.  cit.  above  (n.86),pp.  181-3;  Villiger,  op.  cit.  above  (n.  86),  p.  21;  Meijers,  loc. 
cit.  above  (n.  161),  pp.  18-19;  Hart,  op.  cit.  above  (n.  217),  pp.  220-1. 

274  See  E.  Lauterpacht,  loc.  cit.  above  (n.  52),  p.  460.  275  Above,  pp.  59-60,  86. 

276  See  van  Hoof,  op.  cit.  above  (n.  161),  p.  234;  Onuf,  loc.  cit.  above  (n.  140),  p.  354.  See  also 

pp.  64-5,  above. 
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2.  Manifest  community  lazv 

Other  possible  sources  for  the  authority  of  General  Assembly  resolu¬ 
tions  might  be  looked  for  in  concepts  of  a  general  will,  a  juridical 
conscience,  or  manifest  community  intent.277 

Interesting  discussions  of  the  last  concept  in  particular  occurred 
following  the  judgment  of  the  International  Court  of  Justice  in  the  North 
Sea  Continental  Shelf  cases.2'8  The  Court  itself,  and  some  of  the  dissent¬ 
ing  judges  in  greater  detail,  dealt  with  the  way  in  which  multilateral 
conventions  generate  customary  international  law.279  Some  writers  hailed 
these  opinions  as  a  revolutionary  new  approach  to  customary  law,280  while 
others  carried  the  reasoning  a  step  further  to  suggest  a  possible  new  source 
of  law.281  The  logical  corollary  was  to  subsume  within  this  new  source 
not  only  rules  of  general  international  law  generated  by  treaty  but  rules 
emanating  from  consensus  resolutions  of  the  General  Assembly  of  the 
UN.282  The  common  feature  would  be  a  manifest  intent  to  create  law 
expressed  by  a  community-wide  forum,  i.e.  an  international  conference  or 
the  General  Assembly.  Professor  N.  G.  Onuf  would  label  the  new  source 
‘manifest  intent’  and  the  law  to  which  it  gives  rise  ‘manifest  community 
law’.283  The  International  Court  opinion  might  be  a  first  step  toward 
legitimizing  this  new  source  by  precipitating  the  development  of  a 
customary  rule  which  would  validate  it.284 

Support  for  the  idea  of  manifest  community  law  was  also  found  in  the 
terms  of  Article  53  of  the  Vienna  Convention  on  the  Law  of  Treaties 
postulating  the  source  of  norms  of  jus  cogens  in  acceptance  and  recognition 
by  the  international  community  of  States  as  a  whole.285 

3.  Acceptance  and  recognition 

Apart  from  ‘manifest  intent’,  Article  53  suggests  acceptance  and 
recognition  as  another  possible  source.  In  discussing  the  broad  approach 
to  general  principles  of  law  as  a  traditional  source,  the  role  that  the  General 
Assembly  has  played  in  recognizing  and  accepting  norms  of  jus  cogens  was 
pointed  out.286  It  was  suggested  that  a  similar  role  might  be  played  with 
respect  to  other  general  principles.  If,  however,  this  is  considered  to 
stretch  the  concept  of  Article  38  (1)  (c)  too  far,  acceptance  and  recognition 

277  Falk,  loc.  cit.  above  (n.  13 1),  p.  784,  op.  cit.  above  (n.  74),  pp.  164,  166;  Jenks,  Law,  Freedom  and 
Welfare  (1963),  pp.  83-100;  McWhinney,  International  Law  and  World  Revolution  (1967),  p.  49. 

278  ICJ  Reports,  1969,  p.  3. 

279  Judgment,  pp.  41-2;  Lachs,  dissenting  opinion,  p.  225;  Koretsky,  dissenting  opinion,  pp.  156-8. 

280  D’ Amato,  ‘Manifest  Intent  and  the  Generation  by  Treaty  of  Customary  Rules  of  International 
Law’,  American  Journal  of  International  Law,  64  (1970),  pp.  892-902.  See  also  Goldie,  loc.  cit.  above 
(n.  148),  pp.  352-9;  Friedmann,  ‘The  North  Sea  Continental  Shelf  Cases — a  Critique’,  American 
Journal  of  International  Law,  64  (1970),  pp.  231-4;  Baxter,  loc.  cit.  above  (n.  123),  pp.  57,  62-9. 

281  Onuf,  ‘Further  Thoughts  on  a  New  Source  of  International  Law:  Professor  D’Amato’s 
“Manifest  Intent’”,  American  Journal  of  International  Law,  65  ( 1 97 1 ),  pp.  774-82. 

282  Ibid.,  pp.  776,  781.  283  Ibid.,  p.781.  284  Ibid.,  pp.  778-80. 

285  Onuf  and  Birney,  loc.  cit.  above  (n.  209),  pp.  187-98.  But  see  Rosenstock,  loc.  cit.  above  (n.  209), 

pp.  167-70.  286  Above,  pp.  81-2. 
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may  be  viewed  as  an  independent  source.  After  all,  is  it  not  simply  the 
acceptance  or  recognition  by  States  of  a  rule  of  law  that  gives  it  its  bind¬ 
ing  force?287  There  seems  no  good  reason  why  States  may  not,  if  they 
so  intend,  indicate  their  acceptance  or  give  their  recognition  through 
resolutions  of  the  General  Assembly.288 

4.  Community  expectations 

Another  possible  source  is  community  expectations.  These  loom  large 
in  the  jurisprudence  of  Professors  McDougal,  Lasswell  and  Reisman,289 
but  they  are  also  widely  recognized  as  a  jurisprudential  basis  underlying  all 
obligation.290  If  a  General  Assembly  resolution  gives  rise  to  reasonable 
expectations,  it  is  argued  that  there  is  an  obligation  on  States  to  fulfil  those 
obligations. 

5.  Representative  capacity — filling  vacuums 

Finally,  it  may  be  considered  whether  a  resolution  might  gain  authority 
from  the  role  of  the  General  Assembly  as  the  representative  of  the 
international  community  of  States.  The  UN  is  the  paramount  international 
organization  with  a  membership  now  approaching  universality.291  The 
General  Assembly,  as  the  organ  in  which  all  members  are  represented,  has 
the  best  claim  to  represent  the  international  community  of  States  as  a 
whole.292  This  representative  capacity  should  give  weight  to  Assembly 
resolutions  in  general.  Here,  however,  it  will  be  considered  only  in  respect 
to  the  filling  of  legal  or  political  vacuums.  Legal  vacuums  exist  where  there 
is  either  no  law  or  no  sovereignty.  Where  there  has  been  no  previously 
existing  law,  as  in  the  case  of  outer  space  or  perhaps  the  deep  sea-bed, 
General  Assembly  resolutions  have  contributed  to  the  development  of 
law.293  Likewise  where  sovereignty  is  in  abeyance,  the  Assembly  has 
played  a  special  role  as  in  the  case  of  mandated  territories — Palestine  and 
South  West  Africa  (now  Namibia).294 

287  Hart,  op.  cit.  above  (n.  217),  p.  230;  Bin  Cheng,  loc.  cit.  above  (n.  130),  pp.  36-9;  Skubiszewski, 
loc.  cit.  above  (n.  3),  pp.  167-70;  van  Hoof,  op.  cit.  above  (n.  161),  p.  49. 

288  Mbaye,  loc.  cit.  above  (n.  74),  p.  174. 

289  McDougal  and  Reisman,  ‘The  Prescribing  Function  in  the  World  Constitutive  Process:  How 
International  Law  is  Made’,  Yale  Studies  in  World  Public  Order,  vol.  6  (1980),  pp.  249-84,  reprinted  in 
McDougal  and  Reisman,  International  Law  Essays  (1981),  pp.  355-80;  Reisman,  ‘International 
Lawmaking.  A  Process  of  Communication:  the  Harold  D.  Lasswell  Memorial  Lecture’,  Proceedings  of 
the  American  Society  of  International  Law,  75th  Anniversary  Convocation  (1981),  pp.  101-20; 
McDougal,  in  Skubiszewski,  loc.  cit.  above  (n.  3),  pp.  256-9;  see  also  pp.  90,  161. 

290  Mendelson,  loc.  cit.  above  (n.  5),  pp.  101,  104-5;  Bleicher,  loc.  cit.  above  (n.  74),  pp.  446-8,  475; 
Falk,  op.  cit.  above  (n.  74),  p.  152;  Schwelb,  ‘The  Nuclear  Test  Ban  Treaty  and  International  Law’, 
American  Journal  of  International  Law,  58  (1964),  p.  646;  Lissitzyn,  op.  cit.  above  (n.  265),  pp.  35-6. 

291  In  the  Reparations  case,  ICJ  Reports,  1949,  p.  179,  the  International  Court  referred  to  the  UN  as 
the  ‘supreme  type  of  international  organization’. 

292  Jenks,  op.  cit.  above  (n.  8),  p.  201. 

293  Ibid.,  pp.  206,  209-10;  Schermers,  op.  cit.  above  (n.  9),  pp.  614-15;  Asamoah,  op.  cit.  above 
(n.  6),  pp.  129-30. 

294  Particularly  Resolution  181  (II)  of  29  November  1 947,  future  government  of  Palestine,  GAOR, 
2nd  Session,  A/519,  pp.  131-50,  and  Resolution  2145  (XXI)  of  27  October  1966,  question  of  South 
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In  the  1948  Article  the  present  writer  posited  that  ‘In  those  areas  and  on 
those  matters  where  sovereignty  is  not  vested  in  a  member  State,  the 
General  Assembly  acting  as  agent  of  the  international  community  may 
assert  the  right  to  enter  the  legal  vacuum  and  take  a  binding  action’.295 
Although  this  statement  has  been  severely  criticized,296  practice  since  that 
time  has  supported  this  position.297  In  limited  areas,  at  least,  the  Assembly 
found  authority  in  its  representative  capacity. 

So  far  as  political  vacuums  are  concerned,  the  UN  can  act  more 
effectively  and  with  more  authority  with  respect  to  those  matters  where 
there  is  no  ‘cold  war’  or  other  highly  charged  political  issue.  In  such  cases 
States  will  be  more  willing  to  accept  General  Assembly  resolutions  as 
binding.298 

It  is  not  precluded  that  General  Assembly  resolutions  may  find 
authority  in  still  other  sources  of  international  law,  new  or  otherwise,  or 
even  through  other  theories  of  sources  or  law-making.299 

(b)  Resolutions  as  an  Independent  Source 

A  further  question  with  respect  to  new  sources  relates  to  resolutions  as 
an  independent  source  of  international  law.  There  are  two  distinct  issues 
concerning  the  status  of  General  Assembly  resolutions.  The  one  that  has 
thus  far  been  examined  is  whether  given  resolutions  have  become  or  may 
become  law  through  the  operation  of  traditional  or  other  sources.  On 
a  selective  basis  the  answer  to  this  question  is  clearly  in  the  affirmative. 
The  second  question,  which  will  now  be  addressed,  is  whether  General 
Assembly  resolutions  themselves,  or  certain  classes  of  Assembly  resolu¬ 
tions,  have  become  or  may  become  a  source  of  international  law.  Put 
another  way,  has  the  General  Assembly  attained  or  may  it  attain  a 
legislative  or  quasi-legislative  role  for  the  international  community  of 
States? 

The  Charter  itself  did  not  provide  such  a  role  and,  as  often  noted,  a 
proposal  to  give  the  Assembly  in  conjunction  with  the  Security  Council 
an  express  legislative  function  was  overwhelmingly  rejected  at  the  San 


West  Africa,  GAOR,  21st  Session,  Supplement  No.  16  (A/6316),  pp.  2-3.  See  written  statement  of  the 
Secretary  General  in  the  Namibia  case,  Pleadings,  vol.  1 ,  p.  87.  Castaneda  would  seem  to  agree  with  the 
General  Assembly’s  representative  capacity  with  respect  to  Namibia  (South  West  Africa):  op.  cit. 
above  (n.  10),  p.  128  and  n.  19,  pp.  219-21,  but  rejects  a  ‘legal  vacuum’  argument  with  respect  to 
Palestine:  pp.  132-3.  See  also  Sagay,  The  Legal  Aspects  of  the  Namibian  Dispute  ( 1 975),  PP-  257“8- 

295  Loc.  cit.  above  (n.  2),  p.  24. 

296  Johnson,  loc.  cit.  above  (n.  6),  p.  109;  Skubiszewski,  loc.  cit.  above  (n.  3),  p.  37  n.  20. 

297  In  particular  Resolution  2145  (XXI)  terminating  South  Africa’s  mandate  over  South  West 
Africa.  See  Namibia  case,  1CJ  Reports,  1971,  pp.  49-50.  See  also  resolutions  on  outer  space  and  the 
sea-bed.  Professor  Skubiszewski  in  his  Preliminary  Expose  for  the  Institut  de  Droit  International 
referred  to  Resolution  1962  (XVIII)  on  outer  space  as  ‘an  example  of  influence  on  the  making  of  law  in 
a  field  where  prior  to  the  resolution  there  was  practically  no  regulation  at  all’:  loc.  cit.  above  (n.  3),  p.  32. 

298  Lande,  ‘The  Changing  Effectiveness  of  General  Assembly  Resolutions’,  Proceedings  of  the 
American  Society  of  International  Law,  58th  Annual  Meeting  (1964),  pp.  166-7. 

299  Mendelson,  loc.  cit.  above  (n.  5),  p.  104. 
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Francisco  Conference.300  This  does  not  preclude,  however,  the  develop¬ 
ment  of  such  a  function.301 

Only  a  few  brave  souls,  albeit  in  the  highest  judicial  positions  (Judge 
Alvarez302  and  President  Elias303),  have  ventured  to  suggest  a  present 
legislative  role  for  the  Assembly.  Nearly  all  writers  start  with  the 
assumption  that  the  Assembly  today  cannot  legislate  as  such,  although 
some  have  suggested  a  quasi-legislative  function.304  It  is  the  submission 
of  this  article  that  while  an  assumption  of  present  legislative  capacity  may 
be  over  optimistic,  the  processes  toward  establishing  a  legislative  function 
are  more  fully  advanced  than  is  generally  recognized. 

(c)  Methods  of  Validation 

The  point  now  for  consideration  concerns  methods  by  which  resolu¬ 
tions  might  develop  or  may  be  developing  as  a  new  source  of  international 
law.  Many  of  these  processes  are  the  same  as  those  already  examined  with 
respect  to  the  status  or  authority  of  individual  resolutions.  Some  winters 
maintain,  as  previously  noted,  that  a  new  source  can  only  be  created 
through  established  sources,  and  that  in  this  sense  the  enumeration  in 
Article  38  is  exclusive.305  It  is  in  any  event  natural  to  look  first  at  the 
possibility  of  resolutions  developing  as  a  new  source  through  traditional 
sources.306 

1.  Treaties 

Again  the  first  look  is  at  treaty  processes.  Professor  Krzysztof 
Skubiszewski  has  convincingly  demonstrated  that  some  resolutions  of 
certain  international  organizations  are  a  new  source  of  international  law 
or  obligation.  The  resolutions  to  which  he  refers  are  those  law-making 
resolutions  authorized  by  the  constituent  instruments  of  the  organizations 

300  Doc.  507,  1 1/2/22,  p.  2,  UNCIO  Documents  (1945),  vol.  9,  p.  70.  See  Sloan,  loc.  cit.  above  (n.  2), 
pp.  6-7. 

301  Jenks,  op.  cit.  above  (n.  8),  p.  210;  Han,  op.  cit.  above  (n.  124).  The  San  Francisco  Conference 
also  rejected  a  proposal  to  authorize  the  General  Assembly  to  submit  conventions  to  States  for  their 
consideration  and  approval:  UNCIO  Documents,  vol.  9,  p.  80.  This  has  not  prevented  the  Assembly 
from  performing  this  function.  See  Cheever  and  Haviland,  op.  cit.  above  (n.  1 15),  p.  100;  Nehemiah 
Robinson,  op.  cit.  above  (n.  34),  pp.  48-9;  Goodrich  and  Hambro,  op.  cit.  above  (n.  124),  pp.  174-5; 
Vallat,  loc.  cit.  above  (n.  22),  p.  227 ;  Castaneda,  op.  cit.  above  (n.  10),  pp.  60-2. 

302  See  particularly  Judge  Alvarez’s  dissenting  opinion  in  Effect  of  Awards  of  Compensation  made  by 
the  UN  Administrative  Tribunal,  advisory  opinion  of  13  July  1954,  ICJ  Reports,  1954,  pp.  71-2.  See 
Gross,  loc.  cit.  above  (n.  23),  p.  374;  Samore,  ‘The  International  Law  of  Alejandro  Alvarez’,  American 
Journal  of  International  Law,  52  (1958),  pp.  44-6. 

303  Elias,  ‘Modern  Sources  of  International  Law’,  in  Friedmann,  Henkin  and  Lissitzyn  (eds.), 
Transnational  Law  in  a  Changing  Society:  Essays  in  Honor  of  Philip  C.  Jessup  (1972),  p.  46;  The 
International  Court  of  Justice  and  Some  Contemporary  Problems:  Essays  on  International  Law  (1983), 
p.  214;  see  also  loc.  cit.  above  (n.  265),  pp.  29-30.  Judge  Bedjaoui  might  also  be  added:  see  op.  cit. 
above  (n.  123),  p.  179. 

304  Falk,  loc.  cit.  above  (n.  1 3 1 ),  pp.  782-9 1 ;  Gottlieb,  loc.  cit.  above  (n.  1 30),  p.  344;  Bowett,  op.  cit. 
above  (n.  20),  pp.  41-2;  Jenks,  op.  cit.  above  (n.  8),  pp.  200-11. 

305  Above,  p.  90. 

306  See  Onuf,  loc.  cit.  above  (n.  140),  pp.  353-4. 
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concerned.307  While  the  authority  of  the  resolution  is  based  on  treaty, 
Professor  Skubiszewski  concludes  that  the  resolution  is  not  a  treaty  but  a 
new  source  created  or  validated  by  treaty.308 

Some  categories  of  General  Assembly  resolutions  dealing  with  inter¬ 
nal  law  and  budgetary  matters  which  are  expressly  or  impliedly 
authorized  by  the  C  harter  may  be  considered  a  new  source  of  international 
law.  Beyond  these  limited  categories,  three  treaty  methods  by  which 
General  Assembly  resolutions  might  develop  as  a  new  source  of  inter¬ 
national  law  are  immediately  apparent:  (i)  formal  amendment  of  the 
Charter,  (2)  interpretation  or  modification  through  practice  and  (3) 
authorization  by  separate  treaty. 

(i)  Formal  amendment.  Amendment  of  the  Charter  would  be  the  clearest 
and  legally  least  controversial  method  for  giving  the  General  Assembly  a 
further  legislative  function.309  Such  amendment  might  take  the  form  of  a 
new  article  in  Chapter  IV,  a  revision  of  Article  13  relating  to  codification 
and  progressive  development  or,  either  separately  or  in  conjunction  with 
one  of  the  foregoing,  the  addition  of  a  fifth  sub-paragraph  to  Article  38(1) 
of  the  Statute  of  the  International  Court  of  Justice  to  be  inserted  probably 
between  (b)  and  (c)  of  the  present  text.  It  might,  besides,  be  necessary  to 
consider  whether  separate  voting  procedures  would  also  be  required.  For 
reasons  already  noted  it  would  not  seem  necessary  to  amend  the  Charter  or 
Statute  in  order  to  treat  resolutions  on  a  level  with  the  subsidiary  sources 
in  Article  38  (1)  (d).310 

While  formal  amendment  might  appear  to  be  the  preferred  method, 
such  proposals  even  if  they  were  to  gain  substantial  support  would,  having 
in  mind  the  adamant  resistance  of  the  superpowers  to  any  amendment 


307  Skubiszewski, ‘Enactment  of  Law  by  International  Organizations’,  this  Year  Book,  41  (1965-6), 

pp.  198-274.  While  Professor  Skubiszewski  includes  the  ‘contracting-out’  provisions  of  ICAO,  WHO 
and  WMO,  European  Community  Law,  unanimous  decisions  of  the  OECD  Council,  etc.,  he  also 
includes  General  Assembly  resolutions  establishing  internal  law  for  the  organization  and  possibly  the 
UN  budget  itself:  see  pp.  226-32.  See  also  Skubiszewski,  ‘The  General  Assembly  of  the  United 
Nations  and  its  Power  to  Influence  National  Action’,  Proceedings  of  the  American  Society  of 
International  Law,  58th  Annual  Meeting  (1964),  pp.  153-8;  ‘A  New  Source  of  the  Law  of  Nations: 
Resolutions  of  International  Organizations’,  in  Recueil  d’etudes  de  droit  international  en  hommage  a 
Paul  Guggenheim  (1968),  pp.  508-20;  loc.  cit.  above  (n.  3),  p.  33.  See  also  Tammes,  loc.  cit.  above  (n.  8), 
pp.  265-359;  Detter,  op.  cit.  above  (n.  10),  pp.  207-329;  Bos,  A  Methodology  of  International  Law 
(1984),  p.  61;  McWhinney  in  Skubiszewski,  loc.  cit.  above  (n.  3),  pp.  108-9,  161,  263-4;  Basak,  op. 
cit.  above  (n.  4),  pp.  206-7;  Stavropoulos,  loc.  cit.  above  (n.  172),  p.  80;  McWhinney,  ‘Soviet  Bloc 
Publicists  and  the  East-West  Legal  Debate’,  Canadian  Yearbook  of  International  Law,  2  (1964), 
pp.  174-5.  But  see  Skubiszewski,  loc.  cit.  above  (n.  3),  pp.  158-61. 

3°8  'phis  Year  Book,  41  (1965-6),  pp.  245,  273-4. 

309  Articles  108  and  109  of  the  UN  Charter.  See  Schwelb,  ‘The  Amending  Procedure  of 
Constitutions  of  International  Organizations’,  this  Year  Book,  31  (1954),  pp.  69-95;  Zacklin,  The 
Amendment  of  the  Constitutive  Instruments  of  the  United  Nations  and  Specialized  Agencies  (1968), 
pp.  104-70.  Skubiszewski  considers  that  ‘At  present,  the  Assembly  could  acquire  law-making  powers 
only  through  a  revision  of  its  constitutional  position’:  loc.  cit.  above  (n.  3),  p.  35.  See  also  p.  89.  See 
Villiger,  op.  cit.  above  (n.  86),  p.  143. 

310  Above,  p.  84.  But  see  suggestion  of  Austria,  A/8382,  p.  26,  para.  66,  quoted  in  Skubiszewski, 
loc.  cit.  above  (n.  3),  p.  91. 
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of  the  Charter,  have  little  chance  of  ratification.311  Pending  changes  in 
the  international  political  climate,  the  method  of  formal  amendment  is 
unrealistic.  Only  when  the  world  is  ready  for  another  quantum  leap 
forward  toward  international  order,  perhaps  in  the  face — one  hopes,  not  in 
the  wake — of  another  cataclysm,  will  major  amendments  to  the  Charter  be 
feasible. 

Even  if  an  amendment  were  practicable  today,  there  may  be  reasons  to 
doubt  whether  such  a  course  would  be  desirable  at  the  present  stage  of 
development.  An  amendment  might  have  the  effect  of  freezing  a  process 
whose  implications  were  not  fully  understood.  At  present  a  certain 
ambiguity  allowing  for  flexibility  and  experimentation  may  be  not  only  the 
only  course,  but  also  the  best  course  available. 

(ii)  Interpretation.  The  second  treaty  method,  which  does  allow  for 
flexibility  and  organic  growth,  is  the  process  of  interpretation  through 
subsequent  practice.  Article  31  (3)  (b)  of  the  Vienna  Convention  on  the 
Law  of  Treaties  provides  that  in  interpreting  a  treaty,  account  shall  be 
taken  of  any  subsequent  practice  in  the  application  of  the  treaty  which 
establishes  the  agreement  of  the  parties  regarding  its  interpretation. 
Interpretation  through  practice  is  a  procedure  particularly  appropriate 
and  necessary  for  constitutional  instruments  such  as  the  Charter.312  As 
already  noted,  interpretation  shades  imperceptibly  into  modification  and 
modification  into  amendment.313  The  Charter  is  a  living  text  and  is  not 
today  exactly  the  same  instrument  it  was  forty  years,  or  even  ten  years, 
ago.314 

A  frequently  cited  example  of  this  process  of  change  concerns  the 
voluntary  abstention  of  the  permanent  members  of  the  Security  Council 
and  the  interpretation  of  ‘concurring  votes’  in  Article  27  (3)  of  the 

311  The  proceedings  of  the  Special  Committee  on  the  Charter  of  the  UN  and  on  the  Strengthening 
of  the  Role  of  the  Organization  (originally  established  in  1 974  as  an  Ad  Hoc  Committee  on  the  Charter 
of  the  UN,  Resolution  3349  (XXIX)  of  17  December  1974,  GAOR,  29th  Session,  Supplement  No.  31 
(A/9631),  pp.  148-9)  demonstrate  a  reluctance  on  the  part  of  the  US  and  the  Soviet  Union  to  have  the 
question  of  amendment  of  any  kind  even  discussed. 

312  Vallat,  loc.  cit.  above  (n.  22),  pp.  248-50,  287.  Vallat  quotes  Judge  De  Visscher  (ICJ  Reports, 
1950,  p.  187)  and  Lord  McNair  to  a  similar  effect.  See  also  Goodrich,  Hambro  and  Simons,  The 
Charter  of  the  United  Nations,  Commentary  and  Documents  (3rd  and  revised  edn.,  1969),  p.  13; 
Bleicher,  loc.  cit.  above  (n.  74),  pp.  448-9;  Detter,  op.  cit.  above  (n.  10),  pp.  24-5;  E.  Lauterpacht,  loc. 
cit.  above  (n.  52),  pp.  414-65;  Brierly,  ‘The  Covenant  and  the  Charter’,  this  Year  Book,  23  (1946), 
p.  83;  Pollux,  ‘The  Interpretation  of  the  Charter  of  the  United  Nations’,  ibid.,  p.  54;  Bowett,  op.  cit. 
above  (n.  28),  pp.  179,  307-11;  Asamoah,  op.  cit.  above  (n.  6),  pp.  179,  184,  244;  Higgins,  loc.  cit. 
above  (n.  93),  p.  1 19;  Judge  Jessup,  dissenting  opinion  in  the  South  West  Africa  cases,  Second  Phase, 
ICJ  Reports,  1966,  p.  353;  MacDonald,  ‘The  Developing  Relationship  between  Superior  and 
Subordinate  Political  Bodies  at  the  International  Level:  a  Note  on  the  Experience  of  the  United 
Nations  and  the  Organization  of  American  States’,  Canadian  Year  Book  of  International  Law,  2 
(1964),  p.  49;  Schachter,  book  review  of  Kelsen,  The  Law  of  the  United  Nations,  Yale  Law  Journal,  60 
( 1 9 5 1 ) »  p.  193- 

313  Above,  p.  60.  See  Vallat,  loc.  cit.  above  (n.  22),  p.  230;  McGinley,  loc.  cit.  above  (n.  88),  pp.  217, 
220-5. 

314  Goodrich,  Hambro,  and  Simons,  op.  cit.  above  (n.  312),  p.  17;  Bedjaoui,  op.  cit.  above  (n.  123), 
p.  258;  Schermers,  op.  cit.  above  (n.  9),  p.  564;  see  also  Rouyer-Hameray,  op.  cit.  above  (n.  52), 
pp.  96-108;  McWhinney,  op.  cit.  above  (n.  209),  p.  135. 
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Charter. 315  Practice  quickly  established  that  abstentions  would  not  be 
considered  vetoes.  While  not  to  be  counted  as  ‘affirmative  votes’  in 
determining  whether  the  necessary  majority  of  seven,  later  nine,  votes  was 
achieved,  they  were  in  effect  considered  ‘concurring  votes’  necessary  to 
allow  a  resolution  to  be  adopted.  Phis  practice  has  been  variously 
considered  as  either  a  broad  interpretation  or  an  informal  amendment 
by  subsequent  practice.  In  either  case  it  is  firmly  established  in  the 
jurisprudence  of  the  Security  Council  and  has  been  accepted  by  the 
General  Assembly  and  by  the  International  Court  of  Justice.316 

Peace-keeping  operations  are  another  important  example  of  interpreta¬ 
tion  or  informal  amendment  through  subsequent  practice.  Procedures  for 
a  UN  peace-keeping  force  were  first  developed  by  the  General  Assembly 
and  later  utilized  by  the  Security  Council,  although  there  is  no  precise 
authorization  for  such  forces  in  any  particular  provision  of  the  Charter.317 

The  practice  of  the  General  Assembly  in  drafting  treaties  and  convening 
conferences  also  finds  no  express  provision  in  the  Charter,  but  no  one 
questions  the  exercise  of  these  functions.318 

Another  example,  directly  relevant  to  the  present  problem,  is  the 
practice  of  the  General  Assembly  of  adopting  declaratory  resolutions. 
Nothing  in  the  Charter  authorized  such  action,  but  from  its  very  first 
session  the  General  Assembly  exercised  a  right  to  adopt  declarations  and 
has  continued  to  exercise  this  right  without  objection.319  This  declaratory 
function  of  the  Assembly,  if  not  inherent,  has  been  established  through 
interpretative  practice  or  amendment  and  is  long  beyond  any  reasonable 
challenge.  As  a  power  not  dependent  on  the  text  of  Chapter  IV  of  the 
Charter,  it  is  not  subject  to  limitations  which  may  be  inferred  from  the 


315  Stavropoulos,  ‘The  Practice  of  Voluntary  Abstentions  by  Permanent  Members  of  the  Security 
Council  under  Article  27,  Paragraph  3,  of  the  Charter  of  the  United  Nations’,  American  Journal  of 
International  Law ,  61  (1967),  pp.  737-52;  Yuen-li  Liang,  ‘The  Settlement  of  Disputes  in  the  Security 
Council:  The  Yalta  Voting  Formula’,  this  Year  Book,  24  (1947),  p.  358;  Leo  Gross,  loc.  cit.  above  (n. 
38),  pp.  209-57;  ‘Voting  in  the  Security  Council:  Abstention  in  the  Post  1965  Amendment  Phase  and 
its  Impact  on  Article  25  of  the  Charter’,  American  Journal  of  International  Law,  62  (1968),  pp.  315-34; 
Stavropoulos,  oral  statement  to  the  ICJ  in  the  Namibia  case,  ICJ  Pleadings,  vol.  2,  pp.  39-41;  Jenks, 
op.  cit.  above  (n.  8),  p.  230;  McDougal  and  Gardner,  ‘The  Veto  and  the  Charter:  an  Interpretation  for 
Survival’,  Yale  Law  Journal,  60  (1951),  pp.  258-92,  particularly  pp.  264-6,  278-82;  E.  Lauterpacht, 
loc.  cit.  above  (n.  52),  p.  452;  Jimenez  de  Arechaga,  Voting  and  the  Handling  of  Disputes  in  the  Security 
Council  (1950),  pp.  17-25. 

316  For  acceptance  by  the  International  Court  of  Justice  see  Namibia  opinion,  ICJ  Reports,  1971, 
p.  22.  For  acceptance  by  the  General  Assembly  see  the  many  instances  in  which  the  General  Assembly 
has  admitted  States  to  membership  in  the  organization  upon  recommendations  of  the  Security 
Council  made  with  voluntary  abstentions  by  permanent  members.  For  a  list  of  such  actions  see 
Stavropoulos,  loc.  cit.  (previous  note),  pp.  744-5  n.  29;  see  also  nn.  28-33. 

317  For  a  detailed  discussion  of  the  constitutional  basis  of  UN  peacekeeping  forces  see  Bowett,  op. 
cit.  above  (n.  28),  pp.  93-9,  174-82,  274-312.  See  also  C.  F.  Amerasinghe,  ‘The  Charter  Travaux 
Preparatoires  and  United  Nations  Powers  to  Use  Armed  Force’,  Canadian  Yearbook  of  International 
Law,  4  (1966),  pp.  81-101.  Another  example  of  constitutional  development  is  in  the  field  of 
decolonization.  See  Brownlie,  ‘The  United  Nations  as  a  Form  of  Government’,  Harvard  International 
Law  Journal,  13  (1972),  pp.  429-30. 

318  Above,  n.  301 . 

319  Above,  pp.  44-5. 


IOO 


GENERAL  ASSEMBLY  RESOLUTIONS  REVISITED 


word  ‘recommend’  contained  therein.  This  practice  has  certainly  gone 
more  than  half-way  toward  establishing  a  new  source  of  law.  There  may 
even  be  indications  in  the  treatment  of  certain  Assembly  resolutions  that 
for  this  particular  class  of  resolutions  practice  has  approached  even  closer 
to  that  goal.320 

(iii)  Separate  treaties.  A  third  method  utilizing  the  treaty  process  would 
be  by  authorization  through  a  separate  treaty  or  treaties.  States,  either 
through  a  general  multilateral  treaty  or  through  a  treaty  between  certain 
interested  States,  could  agree  to  accept  General  Assembly  resolutions  or 
certain  classes  of  General  Assembly  resolutions  as  binding  upon  them. 
This  was  in  fact  done  with  regard  to  a  particular  subject — the  future  of  the 
Italian  colonies — in  the  Treaty  of  Peace  with  Italy.321  The  Assembly  also 
assumed  functions  under  the  mandate  agreements,322  and  the  Security 
Council  agreed  to  act  in  the  case  of  Trieste.323  Judge  Sir  Gerald 
Fitzmaurice’s  constitutional  objections  were  unconvincing  to  other  mem¬ 
bers  of  the  Court  in  the  Namibia  case,324  and  even  if  his  expansive 
interpretation  of  the  Voting  Procedure  case  were  correct,  the  Court  itself 
has  moved  forward  from  the  views  expressed  in  the  mid-1950s.325 

Categories  of  resolutions  to  be  accepted  as  binding  in  a  separate  treaty 
could  be  based  on  the  subject-matter,  on  the  measure  of  support,  on  the 
form  or  on  another  criterion  or  a  combination  thereof.  If,  for  example, 
States  were  to  take  as  their  basic  criterion  the  measure  of  support  which 
a  resolution  received,  they  might  agree  that  resolutions  adopted  unani¬ 
mously,  by  consensus,  or  perhaps  by  the  majorities  prescribed  in  Article 
18  but  including  some  or  all  permanent  members  of  the  Security  Council 
and,  or  possibly  alternatively,  members  from  different  geographic  regions 
or  legal  or  economic  systems,  would  be  binding.  This  would  not  change 
the  voting  procedure  prescribed  in  the  Charter  since  resolutions  would  be 
validly  adopted  in  accordance  with  Article  18.  The  treaty  would  only 
provide  the  effect  which  particular  States  would  give  inter  se  to  certain 
resolutions.  While  in  a  national  legislature  validity  and  binding  force 
normally  go  together,  this  is  not  necessarily  true  of  resolutions  of 
international  bodies. 

This  treaty  procedure  is  readily  available  today  to  members  of  the  UN 

320  For  example,  Resolutions  1514  (XV)  and  1803  (XVII).  With  respect  to  1514  (XV)  see  Western 
Sahara  advisory  opinion,  ICJ  Reports,  1975,  pp.  31-3,  and  with  respect  to  1803  (XVII)  see  Professor 
Rene-Jean  Dupuy’s  award  in  Texaco  Overseas  Petroleum  et  al.  v.  Libyan  Arab  Republic,  19  January 
1977,  International  Legal  Materials ,  17  (1978),  pp.  24,  27-30. 

321  Above,  p.  61.  322  Above,  p.  94. 

323  Security  Council  Resolution  16  (1947)  of  10  January  1947  and  Decisions  of  10  July  and  18 
December  1947:  Security  Council  Official  Records,  2nd  Year,  Resolutions  and  Decisions  (1947), 
S/INF. 2/Rec.  1  ( 1 1),  pp.  1-2.  See  Schachter,  ‘Development  of  International  Law  Through  the  Legal 
Opinions  of  the  UN  Secretariat’,  this  Year  Book,  25  (1948),  pp.  96-101.  See  also  B.  A.  Wortley,  ‘The 
Veto  and  the  Security  Provisions  of  the  Charter’,  this  Year  Book,  23  (1946),  pp.  109-10,  concerning 
modification  of  the  veto  by  separate  treaty. 

324  ICj  fteports,  1971,  p.  16. 

325  Ibid.  See  also  Sir  Gerald’s  discussion,  op.  cit.  above  (n.  47),  vol.  2,  pp.  716-34. 
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generally  or  to  any  group  of  States  which  might  wish  to  utilize  it  either  for 
matters  of  particular  concern  to  them  or  as  a  pilot  project  in  the  hope  that 
more  general  adherence  might  be  forthcoming.326  International  legisla¬ 
tive,  judicial  and  enforcement  processes  all  suffer  from  the  same  impedi¬ 
ment.  As  in  the  case  of  judicial  settlement  and  enforcement,  it  is  not  the 
absence  of  a  way  but  the  absence  of  a  will  that  precludes  greater  use.  The 
way  is  there  when  exigencies  create  the  will. 

2.  Custom 

Custom  is  the  second  traditional  method  through  which  resolutions  can 
attain  the  status  of  a  new  source  of  international  law.  A  customary  rule 
might  develop  through  which  General  Assembly  resolutions,  or  certain 
classes  of  resolutions,  become  binding  upon  adoption.  The  customary 
process  has  an  affinity  to  interpretation  by  subsequent  practice  since  each 
relies  heavily  on  practice.  However,  custom  has  its  special  hallmarks  of 
usage  and  opinio  juris.32’  A  major  issue  is  whether  only  practice  and  opinio 
juris  evidenced  by  States  outside  of  the  organization  should  be  taken  into 
account  to  establish  a  rule  that  resolutions  are  binding,  or  whether  practice 
and  articulation  within  the  organization  are  relevant  or  even  sufficient.  If, 
as  seems  clear,  State  and  institutional  practice  within  the  organization  may 
also  be  taken  into  account,  what  weight  is  to  be  given  to  resolutions  as  a 
part  of  that  practice? 

Article  38  (1)  (b)  of  the  Court’s  Statute  refers  to  general  practice 
accepted  as  law.  If  the  intention  is  clearly  articulated  in  the  resolution  and 
if  there  is  no  contrary  practice  outside  the  organization,  it  might  be  argued 
that  the  practice  of  members  within  the  organization  as  evidenced  in  the 
resolution  itself  should  be  sufficient  to  establish  a  rule  recognizing 
resolutions  to  be  binding.  On  the  other  hand,  for  a  development 
amounting  to  what  might  be  considered  a  constitutional  change  in  the 
structure  of  international  law,  it  might  be  contended  that  a  general  practice 
outside  the  organization  would  be  required  for  a  customary  rule.328 

The  development  of  a  possible  customary  rule  might  be  analysed  in  less 
orthodox  terms,  for  example  those  of  MacGibbon329  or  McDougal.330  The 
General  Assembly  resolution  might  be  considered  a  claim,  express  or 


326  See  Jessup,  loc.  cit.  above  (n.  32),  pp.  14-15.  J udge  Jessup  quotes  statements  made  by  himself 
and  by  Secretary  of  State  Acheson  at  the  Fourth  Session  of  the  General  Assembly  in  1949  expressing 
the  view  that  the  action  of  the  Assembly  in  the  Italian  Colonies  case  should  be  a  precedent  for  other 
actions. 

327  Above,  pp.  72-6.  See  also  McGinley,  loc.  cit.  above  (n.  88),  p.  218. 

328  Skubiszewski,  loc.  cit.  above  (n.  3),  pp.  35-6,  89,  reflects  the  view  that  neither  custom  nor  a 
treaty  other  than  the  Charter  could  invest  the  Assembly  with  a  law-making  competence,  citing  Judge 
Sir  Gerald  Fitzmaurice  in  his  dissenting  opinion  in  the  Namibia  case,  ICJ  Reports,  1971,  p.  284,  but 
citing  Verdross,  Virally  and  Wengler  contra.  Arangio-Ruiz  considers  it  ‘logically  conceivable’  that  a 
customary  rule  could  make  General  Assembly  resolutions  binding,  but  concludes  that  no  such  rule  has 
in  fact  developed:  op.  cit.  above  (n.  4),  pp.  22-30,  452-60. 

329  ‘The  Scope  of  Acquiescence  in  International  Law’,  this  Year  Book ,  31  (1954),  pp.  143-86. 

330  Op.  cit.  above  (n.  289). 
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implied,  that  resolutions  have  binding  force,  and  one  would  look  to  the 
reaction  of  States  to  determine  whether  there  is  acceptance,  acquiescence 
or  rejection.  Or  one  may  look  to  the  expectations  which  arise  with  respect 
to  resolutions. 

No  customary  rule  is  yet  emerging  with  respect  to  resolutions  in 
general,  but  with  respect  to  a  particular  class — declaratory  resolutions  — 
claims  have  been  made  and  accepted.331  The  future  may  recognize  these  as 
a  first  step  toward  the  development  of  a  customary  rule. 

3.  General  principles 

The  third  method  enumerated  in  Article  38  is  that  of  general  principles. 
Some  suggest  that  this  source  was  itself  created  through  the  treaty 
mode.332  Treaties,  as  a  source,  in  their  turn  rest  on  the  maxim  pacta  sunt 
servanda,  which  may  be  considered  either  a  grundnorm,  a  customary  rule, 
or  (full  circle)  a  general  principle  of  law! 

General  principles  seem  a  less  likely  avenue  for  establishing  resolutions 
as  a  new  source  of  international  law.  Nevertheless  it  has  been  suggested 
that  consensus  as  a  basis  for  law  is  a  general  principle.333  If  this  were  to  be 
accepted,  then  a  rule  recognizing  resolutions  as  a  new  source  of  law  which 
was  validated  through  consensus  might  find  its  authority  in  Article  38(1) 
(c)  of  the  Statute.  The  application  of  other  general  principles  can  be 
imagined.  President  Elias,  in  the  context  of  General  Assembly  resolutions, 
referred  to  ‘the  democratic  principle  that  the  majority  view  should  always 
prevail  when  the  vote  has  been  truly  free  and  fair  and  the  requisite  majority 
has  been  secured’.334  While  the  general  recognition  of  the  principle  today 
and  its  applicability  to  the  one  nation-one  vote  rule  in  the  General 
Assembly  will  at  once  be  questioned,  the  ‘democratic  idea’  may  exercise  its 
subtle  influence  over  time. 

4.  Subsidiary  means 

Finally,  there  are  the  subsidiary  means  listed  in  Article  38  (1)  (d)  of 
judicial  decisions  and  teachings  of  publicists.  While  these  might  not  create 
a  new  source  (subject  to  one’s  views  on  judge-made  law  and  on  judgments 
as  a  primary  source),335  they  might  validate  an  emerging  source.336  The 
International  Court  has  given  its  imprimatur  to  norms  developed  through 

331  See,  e.g.,  discussion  above  of  Declarations  on  Human  Rights,  Outer  Space,  Friendly  Relations, 
Permanent  Sovereignty,  Torture,  etc. 

332  Article  38  (3)  of  the  Statute  of  the  Permanent  Court  of  International  Justice,  now  Article 
38  (1)  (c)  of  the  Statute  of  the  ICJ. 

333  Falk,  op.  cit.  above  (n.  74),  p.  162. 

334  ‘Modern  Sources  of  International  Law’,  loc.  cit.  above  (n.  303),  p.  51.  See  also  Castaneda,  loc. 
cit.  above  (n.  34),  pp.  43-4;  Claude,  ‘Collective  Legitimization  as  a  Political  Function  of  the  United 
Nations’,  International  Organization ,  20  (1966),  p.  369;  McGinley,  loc.  cit.  above  (n.  88),  pp.  228-9. 
But  see  Schachter,  loc.  cit.  above  (n.  16),  pp.  17-18. 

336  Jennings,  loc.  cit.  above  (n.  161),  pp.  17-23,  73-7,  citing  Fitzmaurice,  loc.  cit.  above  (n.  19), 
p.  172. 

336  Onuf,  loc.  cit.  above  (n.  281),  pp.  778-9;  Falk,  op.  cit.  above  (n.  74),  p.  134. 
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individual  resoludons337  and  might  give  an  imprimatur  to  a  process  in  the 
late  stages  of  development.  At  the  other  end  of  the  process,  the  Court 
might  provide  the  impetus  for  the  rapid  development  of  a  rule.338  Likewise 
a  consensus  of  authoritative  opinion  representing  all  regions  and  legal 
systems  might  have  an  impact  at  various  stages  of  development.  Historic¬ 
ally  the  views  of  learned  jurists  have  been  an  important  factor  in  the 
formulation  and  growth  of  international  law  and  may  well  have  played  a 
leading  role  in  the  recognition  of  existing  sources.339 

5.  Other  methods 

With  this  array  of  traditional  methods  available,  it  would  hardly  seem 
necessary  to  look  further  for  other  ways  in  which  General  Assembly 
resolutions  might  be  established  as  a  new  source  of  international  law. 
Nevertheless  it  seems  to  many  that  there  must  be  a  more  general  or  basic 
principle  underlying  the  traditional  sources,  and  a  new  source  might  gain 
its  status  directly  from  such  underlying  basis.340  To  the  positivist  this 
basis  is  consent,341  or  to  Professor  Tunkin  ‘the  concordance  of  wills’.342 
Why  should  not  this  consent  be  manifest  or  the  concordance  of  wills 
orchestrated  through  the  action  of  the  General  Assembly  as  well  as 
through  the  traditional  sources?  To  the  sociological  school  the  underlying 
principle  is  to  be  sought  in  theories  of  society,  in  social  necessity,  social 
facts,  common  needs  or  community  interests.  To  Judge  Mosler  there  are 
principles  indispensable  for  the  co-existence  of  man  in  organized  society 
which  apply  at  the  international  as  well  as  the  municipal  level.343  Pacta 
sunt  servanda ,  as  a  grundnorm  or  first  principle,  might  give  force  directly 
to  resolutions.  Professor  Maurice  Mendelson  suggests  a  unifying  norm  to 
the  effect  that  States  have  to  fulfil  the  legitimate  expectations  of  other 
States.344  If  General  Assembly  resolutions  were  to  create  legitimate 


337  See  Namibia  advisory  opinion,  ICJ  Reports,  1971,  p.  31;  Western  Sahara  advisory  opinion,  1CJ 
Reports,  1975,  pp.  31-3;  Nicaragua  v.  United  States,  judgment  of  27  June  1986,  ICjf  Reports,  1986, 
pp.  99-104,  107-8. 

338  Reservations  to  the  Genocide  Convention,  advisory  opinion,  ICjf  Reports,  1951,  p.  15.  See  above, 
p.  83.  Anglo- Norwegian  Fisheries  judgment,  ICjf  Reports,  1951,  p.  1 1 6 .  See  Onuf,  loc.  cit.  above 
(n.  281),  p.  780. 

339  See  Thirlway,  op.  cit.  above  (n.  154),  pp.  32-3. 

340  Mendelson,  loc.  cit.  above  (n.  5),  pp.  104-5;  van  Hoof,  op.  cit.  above  (n.  1 6 1 ),  p.  199.  Van  Hoof 
points  to  new  processes  or  ‘manifestations’  of  basic  sources:  see  pp.  195-292. 

341  Corbett,  ‘The  Consent  of  States  and  the  Sources  of  the  Law  of  Nations’,  this  Year  Book,  6 
(1925),  pp.  23-7,  29-30.  For  detailed  discussion  of  ‘consent  or  acceptance’  as  the  underlying 
constitutive  element  see  van  Hoof,  op.  cit.  above  (n.  161),  pp.  195-279. 

342  Theory  of  International  Law  (1974),  pp.  211-18;  ‘International  Law  in  the  International 
System’,  Recueil  des  corns,  147  (1975-IV),  pp.  16-22,  169-93;  ‘General  Theory  of  Sources  of 
International  Law’,  Indian  Journal  of  International  Law,  19  (1979),  pp.  476-9-  ‘The  concordance  of 
the  wills  of  States’  is  used  in  the  first  reference  and  ‘coordination  .  .  .’  in  the  latter  two.  See  also  Soviet 
authorities  quoted  in  Osakwe,  loc.  cit.  above  (n.  222),  pp.  312-13. 

343  Mosler,  op.  cit.  above  (n.  5),  pp.  134-40;  loc.  cit.  above  (n.  182),  p.  92.  See  also  Roling, 
International  Law  in  an  Expanded  World  (i960),  p.  87;  Jenks,  op.  cit.  above  (n.  8),  pp.  5-I2> 
22-3. 

344  Mendelson,  loc.  cit.  above  (n.  5),  pp.  104-5. 
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expectations,  then  their  status  as  a  source  of  law  might  be  validated  by 
such  a  unifying  norm.345 

The  status  of  General  Assembly  resolutions  as  a  source  of  law  might  also 
be  established  through  some  of  the  ‘other  sources’  discussed  earlier — by 
direct  recognition  and  acceptance  by  States  as  a  whole,  bypassing  the 
traditional  sources;  by  consensus;  by  manifest  community  intent;  or  by 
other  processes  of  communication  and  other  methods.346  There  may  even 
be  ways  that  cannot  be  envisaged  today.  As  Professor  Mendelson  has 
stated,  ‘if  some  of  the  assumptions  of  the  international  community  were  to 
change,  new  ways  of  law  making  could  emerge’.347 

What  part  may  the  General  Assembly  itself  play  in  elevating  its 
resolutions  through  any  of  these  processes  to  an  independent  source  of 
international  law?  If  one  looks  at  the  General  Assembly  only  as  an  organ, 
any  effort  on  its  part  might  seem  a  bootstrap  operation.  But  if  one 
considers  that  it  is  also  a  meeting  of  the  representatives  of  159  States — 
practically  the  entire  international  community — the  action  takes  on  a 
different  appearance.  Judge  Sir  Gerald  Fitzmaurice,  in  carefully  outlining 
‘a  conceivable  international  legislative  process’  for  the  Centenaire  of 
the  Institut  de  Droit  International,  suggested  that  all  members  of  the 
UN  might  meet  in  a  constitutive  diplomatic  conference  and  through 
unanimity  or  quasi-unanimity  assume  power  to  institute  such  a  law¬ 
making  process.  He  proposed  that  under  this  plan,  for  constitutional  and 
other  reasons,  it  would  not  be  the  General  Assembly  itself,  but  the  same 
delegations  sitting  in  the  same  premises,  that  would  be  invested  with 
power  to  adopt  carefully  prepared  acts  which  would  be  binding  on  all 
members  who  had  agreed  to  the  adoption  of  the  plan.348 

While  one  may  appreciate  the  reasons  why  Sir  Gerald  chose  to  place  his 
plan  outside  the  General  Assembly,349  there  is  a  degree  of  artificiality  in 
divorcing  it  from  the  existing  structure.  What  the  member  States  can  do 
outside  the  General  Assembly,  they  can  do  within  the  Assembly  if  they  so 
intend.  Such  intent  in  either  case  would  have  to  be  clearly  manifest  where  a 
transformation  of  this  kind  were  to  take  place  by  a  conscious  single  act. 

The  technicalities  of  voting  might  present  the  most  difficult  constitu¬ 
tional  question  if  the  plan  were  placed  within  the  Assembly,  but  this 
difficulty  may  be  avoided  through  the  distinction  between  validity  and 
binding  effect.  The  requirements  for  the  adoption  of  valid  resolutions 

345  Merillat,  op.  cit.  above  (n.  50),  pp.  30-1. 

346  See  Jennings,  loc.  cit.  above  (n.  161),  pp.  31-2,  88;  Schachter,  loc.  cit.  above  (n.  16),  pp.  16-17; 
Onuf,  loc.  cit.  above  (n.  281),  pp.  777-80. 

347  Loc.  cit.  above  (n.  5),  p.  104.  Professor  Mendelson  continues:  ‘Looking  at  it  pragmatically,  if  the 
international  community  developed  new  assumptions  about  the  ways  in  which  binding  obligations 
could  come  about,  there  would  seem  to  be  no  reason  why  a  particular  process  should  not  be  elevated  to 
the  status  of  a  source  of  law.’ 

348  ‘The  Future  of  Public  International  Law  and  of  the  International  Legal  System  in  the 
Circumstances  of  Today’:  Special  Report  by  Sir  Gerald  Fitzmaurice  in  Institut  de  Droit  International , 
Livre  du  Centenaire  187 3-197 3,  pp.  271-5. 

349  Ibid.,  pp.  270-1. 
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would  remain  unaffected,  but  resolutions  receiving  a  certain  support— 
four-fifths  was  suggested  by  Sir  Gerald350— would  be  considered  binding. 
Others  would  be  valid,  but  the  question  of  their  force  would  remain  in  the 
same  situation  as  it  is  today. 

IV.  Effects  of  General  Assembly  Resolutions 

Having  examined  General  Assembly  resolutions  in  relation  to  the 
sources  of  international  law,  it  is  now  time  to  approach  the  subject  from 
the  opposite  end  and  look  at  the  effects  or  results  of  resolutions.  The  term 
‘effects’  covers  a  very  broad  panorama  including  legal,  hortatory,  political, 
practical  and  other  consequences.  Legal  effects  themselves  are  not  limited 
to  force  or  obligation  but  cover  a  wide  area  including  matters  of  status  and 
operation. 

A  distinction  between  effect  and  obligation  has  frequently  been  empha¬ 
sized.331  Professor  Johnson  has  defined  ‘effect’  as  simply  the  result  or 
consequence  of  a  resolution.352  Of  course  a  legal  effect  of  some 
resolutions,  for  example  those  adopted  under  Article  17  of  the  Charter,  is 
to  create  obligations.353  Also  to  the  extent  that  a  resolution  can  rely  on  a 
source  of  law,  traditional  or  otherwise,  for  its  authority,  its  effect  may  also 
be  binding  force  or  legal  obligation.  Other  resolutions  may  have  operative 
legal  effect  such  as  those  setting  up  subsidiary  organs  or  otherwise 
establishing  internal  law  or  policy  for  the  organization  and  its  activities. 
These  operative  resolutions  create  situations  which  may  give  rise  to 
obligations  for  States  participating  in  the  activities  mandated  by  the 
Assembly.  A  wide  range  of  other  effects  will  be  noted  in  subsequent 
sections. 

It  might  be  interesting  to  compare  the  effects  of  two  financial 
resolutions,  one  which  has  binding  force  and  one  which  does  not.  Consider 
first  the  effect  of  a  resolution  adopted  by  the  General  Assembly  undef 
Article  17  apportioning  expenses  among  members  of  the  UN.  In  the  first 
place,  its  legal  effect  is  to  create  an  obligation  on  the  members  to  pay  the 
assessed  amount.  Its  practical  effect  will  usually  be  that  the  amount  will  be 
paid,  the  organization  will  receive  the  money  and  will  carry  out  activities 
under  other  resolutions.  These  activities  will  in  turn  have  many  effects, 
legal  and  practical.  If  a  member  declines  to  pay  there  will  be  other  effects. 
When  the  State  falls  two  years  in  arrears,  the  penalty,  under  Article  19,  is 
the  loss  of  its  right  to  vote  in  the  General  Assembly.  But  if  it  is  a  great 
power  that  is  in  arrears,  the  Assembly  may  be  reluctant  to  enforce  the 

350  Ibid.,  p.  274. 

351  Skubiszewski,  loc.  cit.  above  (n.  3),  pp.  170-1;  Bindschedler,  ‘International  Organizations, 
General  Aspects’,  in  Encyclopedia  of  Public  International  Law,  vol.  5  (1983),  p.  133;  Fenwick, 
International  Law  (4th  edn.,  1965),  p.  214;  Johnson,  loc.  cit.  above  (n.  6),  pp.  97-122;  Lauterpacht, 
individual  opinion  in  South-West  Africa — Voting  Procedure  case,  ICJ  Reports,  1955,  p.  1 1 8. 

352  Loc.  cit.  above  (n.  6),  p.  111. 

353  It  is  almost  universally  considered  that  decisions  under  Article  1 7  are  binding.  Violations  which 
occur  have  not  affected  the  legal  nature  of  the  obligation.  See  n.  354  following. 
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sanction  and  the  practical  effect  may  be  that  the  organization  will  go  into 
debt  for  the  amount  of  arrears,  be  unable  to  carry  out  activities  for  which 
the  funds  were  intended,  or  be  inhibited  from  undertaking  similar 
activities  in  the  future.354 

Secondly,  consider  a  resolution  which  is  purely  recommendatory. 
Without  creating  an  obligation  to  comply,  it  may  nevertheless  have  the 
effect  of  influencing  or  shaping  the  action  of  some  or  all  of  the  members. 
For  example,  a  resolution  calling  for  voluntary  contributions  may  have  the 
practical  effect  of  eliciting  sufficient  donations  to  carry  out  indicated 
activities  with  the  various  additional  effects,  legal  and  practical,  resulting 
from  those  activities.  Empiric  studies  have  concluded  that  ‘while  there  are 
conspicuous  exceptions,  the  Assembly’s  recommendatory  decisions  achieve 
a  greater  measure  of  compliance  than  is  generally  recognized  .3o5 

Before  examining  particular  effects  of  resolutions  there  is  one  other 
general  area  that  requires  attention.  That  is  the  concept  of  ‘Soft  Law’. 


(a)  Soft  Law 

The  concept  of  ‘soft  law’,  a  term  whose  origin  is  attributed  to  Lord 
McNair,  has  been  the  subject  in  recent  years  of  a  considerable  body  of 
literature.356  The  discussion  has  related  chiefly  to  three  main  categories: 
(i)  so  called  ‘non-binding’  agreements,  of  which  the  Helsinki  Accords 


354  Major  examples  have  been  the  French  and  Soviet  withholdings  of  assessed  contributions  for 
UNEF  and  ONUC  in  the  early  1960s  and  the  US  failure  to  pay  regular  assessments  in  1986.  France 
and  the  USSR  did  not  deny  the  binding  effect  of  assessments  under  Article  17  but  questioned  the 
validity  of  the  assessments.  The  US  recognized  that  it  was  in  violation  of  legal  obligations. 

355  Catherine  Senf  Manno,  ‘Majority  Decisions  and  Minority  Responses  in  the  UN  General 
Assembly’,  in  Wood  (ed.),  The  Process  of  International  Organization  (1971),  p.  179.  See  also  Conforti, 
loc.  cit.  above  (n.  16),  pp.  257-8. 

356  Seidl-Hohenveldern,  ‘International  Economic  “Soft  Law”’,  Recueil  des  corns,  163  (1979-II), 
pp.  165-246;  Rene-Jean  Dupuy,  ‘Droit  declaratoire  et  droit  programmatoire:  de  la  coutume  sauvage  a 
la  “Soft  Law”  ’,  Societe  franchise  pour  le  droit  international,  colloque  de  Toulouse,  L' Elaboration  du 
droit  international  public  (1975),  pp.  132-48;  ‘Declaratory  La w  and  Programmatory  Law:  from 
Revolutionary  Custom  to  “Soft  Law”  ’,  in  Akkerman,  van  Krieken,  Pannenborg  (eds.),  Declarations 
on  Principles ,  a  Quest  for  Universal  Peace  (1977),  pp.  247-57;  Baxter,  ‘International  Law  in  “Her 
Infinite  Variety”  ’,  International  and  Comparative  Law  Quarterly ,  29  (1980),  pp.  549-66;  Schachter, 
‘The  Twilight  Existence  of  Nonbinding  International  Agreements’,  American  Journal  of  International 
Law ,  71  (1977),  pp.  296-304;  ‘The  Quasi-Judicial  Role  of  the  Security  Council  and  the  General 
Assembly’,  ibid.,  58  (1964),  p.  964;  Bernhardt,  ‘Customary  International  Law’,  in  Encyclopedia  of 
Public  International  Law ,  vol.  7  (1984),  p.  62;  Virally,  loc.  cit.  above  (n.  86),  pp.  191-4,  273-6; 
Sanders,  ‘Codes  of  Conduct  and  Sources  of  Law’,  Le  Droit  des  relations  economiques  internationales, 
etudes  ojfertes  a  Berthold  Goldman  (1982),  pp.  281-98;  ‘Implementing  International  Codes  of  Conduct 
for  Multinational  Enterprises’,  American  Journal  of  Comparative  Law,  30  (1982),  pp.  241-54; 
McWhinney,  The  World  Court  and  the  Contemporary  International  Law  Making  Process  (1979), 
pp.  5-6,  12,  16;  Gold,  ‘Strengthening  the  Soft  International  Law  of  Exchange  Arrangements’, 
American  Journal  of  International  Law ,  77  (1983),  pp.  443-89;  Castaneda,  op.  cit.  above  (n.  10), 
pp.  176-7;  Abi-Saab,  loc.  cit.  above  (n.  22),  p.  101;  Bothe,  ‘Legal  and  Non-Legal  Norms — a 
Meaningful  Distinction  in  International  Relations?’,  German  Yearbook  of  International  Law,  20 
(1977),  pp.  65-95;  Baade,  ‘The  Legal  Effects  of  Codes  of  Conduct  for  Multinational  Enterprises’,  in 
Horn  (ed.),  Legal  Problems  of  Codes  of  Conduct  for  Multinational  Enterprises  (1980),  pp.  3-38;  Gamble, 
‘The  1982  United  Nations  Convention  on  the  Law  of  the  Sea  as  Soft  Law’,  Houston  Journal  of 
International  Law,  8  (1985-6),  pp.  37-47. 
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have  been  the  centre  of  controversy,  (2)  ‘voluntary’  codes  of  conduct  for 
transnational  corporations,  and  (3)  resolutions  of  international  organiza¬ 
tions,  of  which  General  Assembly  resolutions  are  the  leading  example. 

The  concept  of  soft  law,  being  somew  hat  malleable,  is  not  an  easy  one  to 
grasp.  It  may  relate  to  norms  whose  status  is  uncertain  or  whose  content 
is  vague  and  scope  imprecise,357  to  obligations  considered  real  but  not 
enforceable  in  a  court,308  to  various  levels  of  obligation  where  the 
difference  is  not  one  of  kind  but  of  degree — weak  and  strong,  hard  and  soft, 
grey  rather  than  black  or  white.359  Professor  Falk’s  norms  that  function  as 
law  without  being  binding  might  come  within  the  soft  law  concept,360  as 
may  zebra  texts  some  of  whose  provisions  are  binding  and  some  are 
not.361  Professor  Tunkin’s  ‘partially  legal  norms'362  and  Professor  Dupuy’s 
‘programmatory  law’363  are  further  examples.  Judge  Baxter’s  ‘Inter¬ 
national  Law  in  "Her  Infinite  Variety’’’364  explores  various  degrees  of 
obligation  in  traditional  and  less  orthodox  forms  of  law,  as  does  Professor 
Schachter’s  ‘The  Twilight  Existence  of  Nonbinding  International  Agree¬ 
ments’.365  Professor  Bothe,  on  the  other  hand,  objects  to  treating  the 
distinction  as  one  of  degree  and  prefers  to  refer  to  legal  obligations  on  the 
one  hand  and  non-legal,  or  political,  obligations  on  the  other.366 

The  fact  that  in  international  relations  the  effects  of  binding  and 
non-binding  decisions,  and  the  sanctions  and  implementing  procedures 
available  with  respect  to  each,  may  not  be  so  different,  contributes  to  the 
difficulty  of  measuring  or  even  categorizing  the  force  of  a  given  norm. 
Moreover,  the  claims  of  new  and  third  world  States  to  revision  of  a  law 
they  did  not  create  and  the  resistance  of  the  established  order  to  such 
demands  increases  the  fluidity.  Here  we  encounter  the  concepts  of 
‘revolutionary  custom’  or  coutume  sauvage’  and,  even  more  paradoxi¬ 
cally,  parallel  but  opposing  laws.367 

Just  as  the  concept  of  ‘soft  law’  is  difficult  to  grasp,  the  effects  are 
difficult  to  measure.  The  term  is  of  doubtful  usefulness  in  considering  the 
effects  of  General  Assembly  resolutions.368  In  any  event  it  cannot  be 


357  R.-J.  Dupuy,  loc.  cit.  (previous  note),  pp.  139-40,  252. 

308  Schachter,  ‘The  Twilight  Existence  .  .  .’,  loc.  cit.  above  (n.  356),  p.  300. 

359  Baxter,  loc.  cit.  above  (n.  356),  p.  565;  Sanders,  ‘Implementing  International  Codes  .  .  loc.  cit. 
above  (n.  356),  p.  244. 

360  Falk,  loc.  cit.  above  (n.  1 3 1 ),  p.  783. 

361  Baade,  loc.  cit.  above  (n.  356),  pp.  14-15,  18-20;  Fatouros,  ‘On  the  Implementation  of 
International  Codes  of  Conduct:  an  Analysis  of  Future  Experience’,  American  University  Law 
Review,  30  (1980-1),  p.  941. 

362  Tunkin,  ‘General  Theory  of  Sources  of  International  Law’,  Indian  Journal  of  International  Law, 
19  (i979),  P-  482. 

363  R.-J.  Dupuy,  loc.  cit.  above  (n.  356);  Mbaye,  loc,  cit.  above  (n.  74),  p.  173. 

364  Baxter,  loc.  cit.  above  (n.  356). 

363  Schachter,  loc.  cit.  above  (n.  356). 

366  Bothe,  loc.  cit.  above  (n.  356),  p.  95. 

367  R.-J.  Dupuy,  loc.  cit.  above  (n.  356),  pp.  146-7,  255. 

368  Skubiszewski,  loc.  cit.  above  (n.  3),  p.  164.  In  this,  the  present  writer  agrees  with  Professor 
Prosper  Weil  but  for  quite  different  reasons.  He  would  reserve  the  term  ‘soft  law’  for  rules  that  are  too 
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applied  generically  in  any  of  its  varied  meanings  to  all  resolutions.  Some 
resolutions  will  contain  'hard  law’.  The  provisions  of  other  resolutions, 
like  the  provisions  of  some  treaties,  may  be  ‘soft  law  in  the  sense  of  being 
vague  and  imprecise,  while  other  provisions  may  be  clearly  and  precisely 
drafted.  For  those  who  accept  degrees  of  obligation  or  legal  force,  there 
will  be  resolutions  which  are  fully  binding  and  others  where  the  obliga¬ 
tions  may  be  limited  to  those  involving  good  faith  and  co-operation. 
Perhaps  a  real  significance  for  the  present  subject  rests  in  the  idea  of  soft 
law  as  law  in  transition.  Resolutions,  even  recommendatory  resolutions, 
are  in  the  process  of  becoming  something  more.  They  may,  in  Professor 
Dupuy’s  words,  affirm  ‘a  legitimacy  which  anticipates  the  legality  of 
tomorrow’.370 


(b)  Particular  Effects 

Different  resolutions  of  the  General  Assembly  have  different  effects  and 
it  is  not  possible  to  examine  every  effect  or  even  every  type  of  resolution. 
However,  a  survey  of  various  types  of  resolutions  and  of  some  of  their 
effects  should  throw  light  on  the  present  and  future  status  of  General 
Assembly  resolutions. 

i.  Quasi-judicial  or  constitutive  effects 

Some  resolutions  are  adopted  by  the  General  Assembly  in  the  exercise 
of  a  quasi-judicial  role  with  respect  to  disputes  or  situations  brought  to  its 
attention  under  Article  3  5  of  the  Charter.  By  virtue  of  that  article  and  other 
provisions  of  the  Charter,  members  have  agreed  that  disputes  may  be 
considered  by  the  Assembly  as  well  as  by  the  Security  Council  and  have 
also  accepted  the  obligations  of  pacific  settlement  provided  in  the  Charter. 
These  obligations,  however,  have  not  been  interpreted  as  including  a  duty 
to  accept  the  recommendations  of  the  Assembly  or,  for  that  matter,  of  the 
Security  Council.371 


vague  and  imprecise  to  be  compelling,  and  withhold  it  from  rules  that  had  not  yet  hardened  into  full 
‘normativity’:  Prosper  Weil,  ‘Towards  Relative  Normativity  in  International  Law?’,  American 
Journal  of  International  Law ,  77  (1983),  pp.  414-15  n.  7. 

369  See  below,  pp.  121-3. 

370  R.-J.  Dupuy,  loc.  cit.  above  (n.  356),  pp.  145,  254.  Professor  McWhinney,  referring  to  certain 
General  Assembly  resolutions,  writes  to  the  same  effect:  ‘.  .  .  as  “soft”  law,  they  have  a  habit  of  turning 
out  to  be  the  international  law-in-action  of  today,  and  the  “hard”  law  of  tomorrow  or  the  day  after 
tomorrow’:  op.  cit.  above  (n.  356),  pp.  6,  16,  and  loc.  cit.  above  (n.  260),  p.  393;  see  also  op.  cit.  above 
(n.  209),  p.  79;  Colliard,  Institutions  des  relations  Internationales  (7th  edn.,  1978),  p.  280,  quoted  in 
Skubiszewski,  loc.  cit.  above  (n.  3),  p.  39.  See  also  Skubiszewski,  ibid.,  pp.  152-4,  164  (quoting 
McWhinney,  above);  Gold,  loc.  cit.  above  (n.  356),  p.  444;  Bedjaoui,  op.  cit.  above  (n.  123), 
pp.  189-90. 

371  While  the  International  Court  in  its  judgment  on  the  Preliminary  Objections  of  Albania  in  the 
Corfu  Channel  case,  ICJ  Reports,  1948,  p.  15,  did  not  pass  on  the  UK  contention  that  recommenda¬ 
tions  under  Article  36  of  the  Charter  were  binding,  a  joint  concurring  opinion  by  seven  judges  rejected 
the  argument:  ICJ  Reports ,  1948,  pp.  31-2.  See  Fitzmaurice,  ‘The  Law  and  Procedure  of  the 
International  Court  of  Justice  195 1-4:  Questions  of  Jurisprudence,  Competence  and  Procedure’,  this 
Year  Book ,  34  (1958),  PP-  4"5- 
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Resolutions  concerning  disputes  and  situations  may  contain,  either 
expressly  or  implicitly,  determinations  of  fact.  They  may  also  characterize 
the  facts  or  situations.  Such  determinations  and  characterizations,  as  well 
as  the  recommendations  of  the  Assembly,  will  affect  the  future  course  of 
the  dispute  or  situation  whether  or  not  the  parties  or  the  States  concerned 
accept  any  or  all  of  the  conclusions  and  recommendations.372  The  con¬ 
duct  of  third  States  toward  the  parties  may  well  be  influenced  by  the 
determinations,  characterizations  and  recommendations.373  Unless  the 
parties  have  agreed  to  accept  the  Assembly’s  conclusions,  the  effects  may 
be  closer  to  those  of  enquiry  and  conciliation  than  to  more  binding  forms 
of  peaceful  settlement.  However,  the  existence  of  the  resolution,  with  its 
determinations,  characterizations  and  recommendations,  will  be  a  factor 
in  the  future  course  of  the  dispute,  and  conclusions  reached  by  substantial 
majorities  should  carry  considerable  weight  not  only  with  the  parties  but 
with  respect  to  the  attitudes  and  conduct  of  other  States. 

The  determinations  and  characterizations  will  also  have  precedential 
effect  for  similar  disputes  and  situations  being  considered  either  in  the 
Assembly  itself  or  in  other  arenas.  From  this  point  of  view,  resolutions 
with  respect  to  specific  incidents  are  considered  by  many  observers  to  be 
more  important  than  resolutions  dealing  with  more  general  matters.374  On 
the  negative  side,  however,  resolutions  directing  recommendations  to 
specific  members  are  less  likely  to  receive  a  favourable  response  than  more 
general  recommendations.375 

Determinations  may  include  findings  of  fact,  for  example  that  an  armed 
attack  has  occurred,  and  characterizations,  for  example  that  it  constitutes 
an  act  of  aggression.376  The  decision  to  admit  an  applicant  to  membership 
involves  implied  determinations  that  the  applicant  is  a  State,  that  it  is 
peace-loving,  that  it  has  accepted  Charter  obligations  and  that  it  is  able  and 
willing  to  carry  them  out.377  Such  determinations  are  binding  for  the 
purpose  of  the  decision  and  will  have  precedential  value  in  other 
situations.  What  is  the  value  of  a  determination  contained,  not  in  a 
decision,  but  in  a  recommendation?  It  is  certainly  entitled  to  the  same 
respect  as  the  recommendation.378  But  does  it  have  a  greater  or  at  least  a 
different  effect?  It  is  suggested  that  it  will  justify  States  in  accepting  and 

372  Schermers,  op.  cit.  above  (n.  9),  p.  610;  Vallat,  loc.  cit.  above  (n.  22),  p.  231;  Castaneda,  op.  cit. 
above  (n.  10),  pp.  116-38;  Schachter,  loc.  cit.  above  (n.  93),  pp.  962-3. 

373  Schachter,  loc.  cit.  above  (n.  93),  pp.  962-3. 

374  Arangio-Ruiz,  op.  cit.  above  (n.  4),  pp.  28-9,  458-9. 

375  Manno,  loc.  cit.  above  (n.  355),  pp.  190-2. 

376  Resolution  498  (V)  of  1  February  1951,  intervention  of  the  Central  People’s  Government  of  the 
People’s  Republic  of  China  in  Korea,  GAOR,  5th  Session,  Supplement  No.  20A  (A/1775/Add.  1), 
p.  1;  Resolution  39/50A  of  12  December  1984,  question  of  Namibia,  paras.  10,  13,  67  and  10th 
preambular  para.,  GAOR ,  39th  Session,  Supplement  No.  5 1  (A/39/51),  pp.  28-33.  See  Schermers,  op. 
cit.  above  (n.  9),  p.  610. 

377  Article  4(1)  of  the  UN  Charter;  Conditions  of  Admission  of  a  State  to  Membership  in  the  United 
Nations ,  advisory  opinion,  ICJ  Reports,  1948,  p.  57.  See  Jessup,  A  Modern  Law  of  Nations  (1948), 
pp.  47-9;  Basak,  op.  cit.  above  (n.  4),  pp.  45-6. 

378  See  below,  pp.  121-3. 
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acting  on  the  basis  of  the  determination  and  in  expecting  other  States  to 
respect  their  action.379  Determinations,  whether  in  decisions  or  recom¬ 
mendations,  will  have  precedential  value.380  Determinations  may  also  be 
found  in  resolutions  declaring  rules  and  principles  to  be  existing  law.381 

Another  category  of  resolutions  would  be  those  adopted  in  the  exercise 
of  a  constitutive  or  quasi-constitutive  role  of  the  General  Assembly.  Some 
constitutive  decisions  are  pursuant  to  express  powers  in  the  Charter,  but 
others  are  inherent,  implied  or  acquired.  Admission  of  States  to  member¬ 
ship  in  the  UN  is  of  course  under  Article  4  effected  by  a  decision  of  the 
General  Assembly  upon  recommendation  of  the  Security  Council.  This 
admission  has  the  effect  not  only  of  constituting  the  State  a  member  of  the 
Organization  but  it  assures  its  status  as  a  member  of  the  international 
community  of  States.  It  is  ipso  facto  a  party  to  the  Statute  of  the 
International  Court  of  Justice  and  is  automatically  entitled  to  membership 
in  some  of  the  specialized  agencies  and  to  become  a  party  to  many 
multilateral  conventions.  In  a  sense  such  admission  constitutes  collective 
recognition  of  statehood,  although  it  does  not  require  political  recognition 
by  individual  States.382 

The  General  Assembly  was  also  specifically  authorized  under  the 
extended  Vienna  formula  to  determine  additional  States  eligible  to 
become  parties  to  multilateral  conventions  concluded  under  the  auspices 
of  the  UN,  and  in  case  of  disputed  situations  it  would  continue  to  exercise 
that  function  under  the  ‘all  States’  formula  now  in  use.383 

The  General  Assembly  played  an  even  more  constitutive  role  in  the  case 
of  the  Palestine  partition  resolution  which  was  considered  as  legitimizing 
the  establishment  of  the  State  of  Israel,  and  also  in  the  case  of  Libya  and 
Somalia  and  the  emergence  into  statehood  of  other  trust  and  non-self- 
governing  territories.384 

Closely  related  to  decisions  on  statehood  are  determinations  as  to 
representation  which  might  be  compared  to  collective  recognition  of 
governments.  The  question  of  Chinese  representation,  and  currently 
that  of  Kampuchea,  demonstrates  the  importance  of  such  decisions.385 


379  Castaneda,  op.  cit.  above  (n.  io),  p.  118.  Cf.  below,  p.  119. 

380  Schachter,  loc.  cit.  above  (n.  93),  pp.  964-5. 

381  Above,  pp.  68-9. 

382  Brownlie,  op.  cit.  above  (n.  19),  p.  164.  Professor  Brownlie  notes  that  ‘the  strength  of 
institutionalized  and  general  recognition  is  obvious’.  See  also  Mendelson,  loc.  cit.  above  (n.  5),  p.  96; 
Claude,  loc.  cit.  above  (n.  334),  pp.  375-6;  Brewer,  ‘Collective  Legitimization  in  Internationa! 
Organizations:  Concept  and  Practice’,  Denver  Journal  of  International  Law  and  Policy,  2  (1972), 
p.  78. 

383  See  understanding  adopted  by  the  General  Assembly  at  its  2202nd  plenary  meeting  on  14 
December  1973,  United  Nations  Juridical  Yearbook,  1973,  p.  79  n.  9;  ibid.,  1974,  pp.  157-9. 

384  Resolution  181  (II)  on  the  future  government  of  Palestine,  loc.  cit.  above  (n.  294).  For 
resolutions  on  Libya  and  Somalia  see  above,  n.  96;  Rosenne,  ‘Israel  and  the  United  Nations:  Changed 
Perspectives,  1945-1976’,  American  Jewish  Year  Book,  1978,  p.  5;  Brugiere,  op.  cit.  above  (n.  96), 
pp.  286-8. 

386  See  particularly  Resolution  2758  (XXVI),  restoration  of  the  lawful  rights  of  the  People’s 
Republic  of  China  in  the  UN,  25  October  1971,  GAOR,  26th  Session,  Supplement  No.  29  (A/8429), 
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Apart  from  the  political  importance  of  such  determinations,  the  Govern¬ 
ment  whose  delegation  is  seated  in  the  General  Assembly  is  the 
Government  which  the  Secretariat  recognizes  as  authorized  to  perform 
treaty  functions  and  which  the  International  Court  of  Justice  would 
probably  recognize  as  having  the  authority  to  act  under  the  Statute  of  the 
Court. 

Membership  in  organs  and  participation  in  activities  under  the  authority 
of  the  Assembly  are  determined  by  the  Assembly’s  action  and  other  organs 
and  organizations  are  guided  by  it.  Member  States  would  not  be  bound 
by  the  Assembly’s  decision  in  their  relations  and  activities  outside  the 
organization,  and  it  has  been  argued  that  even  an  affirmative  vote  on 
representation  w'ould  not  involve  recognition  by  that  State.  However,  the 
decision  of  the  Assembly  has  had  an  effect  on  the  recognition  practice  of 
States.386 

The  General  Assembly  by  its  resolutions  has  also  determined  the  status 
of  other  entities  such  as  Namibia  and  liberation  organizations  and 
movements.387  Such  determinations  are  not  only  binding  within  the 
organization  but  have  a  significant  impact  on  the  status  of  such  entities 
outside  the  organization.  General  Assembly  resolutions  not  only  deter¬ 
mined  the  non-self-governing  territories  to  which  Chapter  XI  of  the 
Charter  applied,  but  established  that  non-self-governing  territories  had  a 
status  separate  from  the  colonial  power.388  The  corollary  to  this  decision, 
as  pointed  out  by  Professor  Verwey,  was  to  characterize  anti-colonial  wars 


p.  2.  For  the  most  recent  resolution  on  Kampuchea  see  Resolution  42/3  of  14  October  1987  and  the 
approval  of  the  Credentials  Committee  Reports,  Resolution  42/2  of  13  October  and  11  December 
1987. 

386  Claude,  loc.  cit.  above  (n.  334),  pp.  375-6;  Mendelson,  loc.  cit.  above  (n.  5),  p.  96. 

387  For  resolutions  on  Namibia  see  particularly  Resolution  2145  (XXI)  of  27  October  1966, 
question  of  South  West  Africa,  GAOR,  21st  Session,  Supplement  No.  16  (A/6316),  pp.  2-3.  See 
Sagay,  op.  cit.  above  (n.  294),  pp.  238-61.  For  resolutions  on  liberation  organizations  see  Resolution 
3237  (XXIX)  of  22  November  1974,  observer  status  for  the  Palestine  Liberation  Organization,  and 
Resolution  3280  (XXIX),  para.  6,  of  10  December  1974,  co-operation  between  the  UN  and  the 
Organization  of  African  Unity,  GAOR ,  29th  Session,  Supplement  No.  31  (A/9631),  pp.  4,  5-6.  See 
Brownlie,  loc.  cit.  above  (n.  317),  pp.  425-6. 

388  gee  Resolution  742  (VIII)  of  27  November  1953,  factors  which  should  be  taken  into  account  in 
deciding  whether  a  territory  is  or  is  not  a  territory  whose  people  have  not  yet  obtained  a  full  measure  of 
self-government,  GAOR,  8th  Session,  Supplement  No.  17  (A/2630),  pp.  21-3;  Resolution  1541  (XV) 
of  15  December  i960,  principles  which  should  guide  members  in  determining  whether  or  not  an 
obligation  exists  to  transmit  the  information  called  for  under  Article  73  of  the  Charter,  GAOR,  15th 
Session,  Supplement  No.  16  (A/4684),  pp.  29-30;  Resolution  1542  (XV)  of  15  December  i960  in  which 
the  General  Assembly  determined  that  certain  specific  territories  under  Portuguese  administration 
were  non-self-governing  territories  within  the  meaning  of  Chapter  XI  of  the  Charter,  ibid.,  p.  30.  The 
General  Assembly  in  the  Declaration  on  Principles  of  International  Law  concerning  Friendly 
Relations  and  Co-operation  among  States  in  accordance  with  the  Charter  of  the  UN  declared 
inter  alia :  ‘The  territory  of  a  Colony  or  other  Non-Self-Governing  Territory  has,  under  the  Charter, 
a  status  separate  and  distinct  from  the  territory  administering  it;  .  .  Resolution  2625  (XXV)  of 
24  October  1970,  GAOR,  25th  Session,  Supplement  No.  28  (A/8028),  p.  124.  See  Ofuatey-Kodjoe, 
The  Principle  of  Self-Determination  in  International  Law  (1977),  pp.  167-8;  Umozurike,  Self- 
Determination  in  International  Law  (1972),  pp.  93-4;  but  see  Pomerance,  Self-Determination  in  Law 
and  Practice  (1982),  pp.  50-2. 
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as  international  conflicts  and  to  legitimize  the  use  of  force  on  the  part  of 
liberation  movements.389 

Professor  Verwey  gives  another  interesting  example  of  both  characteri¬ 
zation  and  the  constitutive  process  in  General  Assembly  resolutions  when 
he  suggests  that  a  new  category  of  subjects  of  international  law  (the  Least 
Developed  Countries— LDCs)  was  not  only  characterized  as  such  but 
actually  created  through  actions  of  the  Assembly.390 

2.  Operative  effects 

General  Assembly  resolutions  may  have  a  number  of  operative  effects. 
These  may  include  the  actual  administration  of  territory  and  the 
establishment  and  direction  of  various  operational  organs  from  peace¬ 
keeping  missions  to  relief  and  development  agencies. 

(i)  Administration  of  territory.  General  Assembly  resolutions  approving 
trusteeship  agreements  and  exercising  functions  under  those  agreements, 
including  their  termination  and  the  determination  of  the  future  of  the 
territories,  had  obvious  important  legal  effects.391  But  the  UN  under 
Article  81  could  itself  have  been  an  administering  authority.392  Since, 
under  Article  85,  it  is  the  General  Assembly  which  is  authorized  to 
exercise  the  organization’s  functions  with  regard  to  non-strategic  terri¬ 
tories,  it  would  be  the  Assembly  which  possessed  the  legal  powers 
necessary  to  direct  such  administration.  In  fact  the  UN  has  exercised  a 
temporary  administration  in  West  Irian393  and  is  the  de  jure ,  but  not  the  de 
facto,  administering  authority  for  Namibia.394  Action  taken  under  the 

389  ‘Decolonization  and  Ius  ad  Bellum:  a  Case  Study  on  the  Impact  of  the  United  Nations  General 
Assembly  on  International  Law’,  in  Akkerman,  Van  Krieken,  Pannenborg  (eds.),  Declarations  on 
Principles  (1977),  pp.  121-40.  Verwey  considers  this  an  amendment  through  practice  of  Article  2  (4)  of 
the  UN  Charter:  see  pp.  136-8.  See  also  Jean  Salmon,  ‘Les  Guerres  de  liberation  nationale’,  in  Cassese 
(ed.),  The  New  Humanitarian  Law  of  Armed  Conflict  (1979),  pp.  55-62;  Ofuatey-Kodjoe,  op.  cit. 
(previous  note),  pp.  169-70;  Umozurike,  op.  cit.  (previous  note),  pp.  298-9. 

390  ‘The  United  Nations  and  the  Least  Developed  Countries:  an  Exploration  in  the  Grey  Zones  of 
International  Law’,  in  Makarczyk  (ed.),  Essays  in  International  Law  in  Honour  of  Judge  Manfred  Lachs 
(1984),  pp.  531-56.  See  also  Krenz,  ‘The  Refugee  as  a  Subject  of  International  Law’,  International  and 
Comparative  Law  Quarterly,  15(1 966),  pp.  1 1 2,  1 1 6;  Mbaye,  loc.  cit.  above  (n.  74),  pp.  1 72-7.  But  see 
Milan  Bulajic,  Principles  of  International  Development  Law  (1986),  pp.  71-6. 

391  See  Basak,  op.  cit.  above  (n.  4),  pp.  107-28. 

392  Article  8 1  reads:  ‘The  trusteeship  agreement  shall  in  each  case  include  the  terms  under  which  the 
trust  territory  will  be  administered  and  designate  the  authority  which  will  exercise  the  administration 
of  the  trust  territory.  Such  authority,  hereinafter  called  the  administering  authority,  may  be  one  or 
more  States  or  the  Organization  itself'  (emphasis  added). 

393  Resolution  1752  (XVII)  of  21  September  1962,  GAOR,  17th  Session,  Supplement  No.  17 
(A/5217),  p.  70.  See  Bowett,  op.  cit.  above  (n.  28),  p.  255.  The  General  Assembly  also  established 
‘caretaker’  regimes  in  Libya  and  Eritrea:  Resolution  289  (IV)  of  21  November  1949,  GAOR , 
Resolutions  (A/ 1251/  and  Corrs.  1  and  2),  pp.  10-13.  See  Cheever  and  Haviland,  op.  cit.  above 
(n.  1  15),  p.  329. 

394  Resolution  2248  (S-V)  of  1 9  May  1 967  establishing  the  UN  Council  for  South  West  Africa  (now 
UN  Council  for  Namibia).  Namibia,  represented  by  the  Council,  has  been  admitted  to  international 
organizations  and  has  signed  multilateral  conventions.  In  its  written  statement  to  the  International 
Court  of  Justice  in  the  Namibia  case  the  US  Government  said:  ‘Since  the  United  Nations  is  now 
responsible  for  the  administration  of  the  Territory,  it  has  in  law  the  same  powers  and  obligations  as  any 
other  administering  authority,  and  all  member  states  have  a  duty  to  assist  it,  in  accordance  with 
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authority  of  the  General  Assembly  by  the  Council  and  Commissioner  for 
Namibia,  such  as  the  issue  of  travel  documents  and  of  Decree  No.  1  on 
natural  resources,  have  legal  effects.395  Travel  documents  have  been 
widely  accepted,  while  the  testing  of  Decree  No.  1  in  the  municipal  courts 
awaits  appropriate  circumstances.396 

(ii)  Operational  organs  and  activities.  Another  important  group  of 
General  Assembly  resolutions  has  established  the  framework  and  struc¬ 
ture  for  a  number  of  operational  organs  and  activities.  Among  the  most 
important  are  those  dealing  with  economic  aid  and  development, 
peace-keeping,  environmental  protection,  and  emergency  and  long-term 
relief  and  rehabilitation.  Effects  of  these  resolutions  are  clearly  visible. 

I  he  programmes  and  situations  created  pursuant  to  these  resolutions  may 
have  far-reaching  legal  and  practical  effects  for  States  and  for  their 
inhabitants.39.  Likewise  resolutions  establishing  organs  with  other  terms 

paragraph  5  of  Article  2  of  the  Charter  in  any  action  it  takes  to  discharge  those  duties’:  Pleadings , 
vol.  1 ,  p.  883. 

39d  por  travel  documents  see  United  Nations  Juridical  Yearbook,  1967,  pp.  309-1 1,  and  UN  Doc. 
A/AC.131/10  and  Add.  1-8.  For  Decree  No.  1  see  text  in  American  Journal  of  International  Law,  80 
(1986),  pp.  489-91.  The  decree  was  adopted  by  the  Council  for  Namibia  on  27  September 
1974  and  approved  by  the  General  Assembly  by  Resolution  3295  (XXIX),  Part  IV,  para.  7,  on  13 
December  1974:  GAOR,  29th  Session,  Supplement  No.  31  (A/9631),  p.  107.  The  representative  of  the 
Netherlands  at  the  2151st  meeting  of  the  Fourth  Committee  of  the  General  Assembly  (A/C.4/SR 
2141,  PP-  I5-I6)  on  21  October  1975  stated:  ‘Such  administrative  powers  with  regard  to  a  specific 
territory  are  of  an  entirely  different  character  than  the  general  powers  of  the  Assembly  concerning 
questions  dealt  with  by  the  UN.  They  are,  therefore,  by  no  means  limited  to  the  making  of 
recommendations  as  provided  for  in  Article  10  of  the  Charter. 

‘In  respect  of  Namibia,  the  General  Assembly  has  delegated  the  exercise  of  those  executive  powers 
to  the  UN  Council  for  Namibia  (Resolution  2248  S-V)  ...  In  the  Netherlands  view,  the  Council  was 
legally  entitled  to  decree  that  the  exploitation  etc.  of  natural  resources  in  Namibia  would  henceforward 
require  the  consent  and  permission  of  the  UN  Council  for  Namibia’  (reproduced  in  Kirgis, 
International  Organizations  in  their  Legal  Setting  ( 1 977),  pp.  288-9,  from  a  Press  Release  issued  by  the 
Permanent  Mission  of  Netherlands  to  the  UN). 

396  See  ‘Study  on  the  Possibility  of  Instituting  Legal  Proceedings  in  the  Domestic  Courts  of  States’, 
Report  of  the  UN  Commissioner  for  Namibia,  Doc.  A/AC.131/194  (1985),  reproduced  in  American 
Journal  of  International  Law,  80  (1986),  pp.  442-91.  See  also  Schermers,  ‘The  Namibia  Decree  in 
National  Courts’,  International  and  Comparative  Law  Quarterly,  26  (1977),  pp.  81-96;  Sagay,  ‘The 
Right  of  the  United  Nations  to  Bring  Action  in  Municipal  Courts  in  Order  to  Claim  Title  to  Namibian 
(South  West  African)  Products  Exported  Abroad’,  American  Journal  of  International  Law,  66  (1972), 
pp.  600-4.  The  first  case  to  test  Decree  No.  1  was  filed  on  14  July  1987  in  a  civil  chamber  of  the  District 
Court  in  The  Hague  ( United  Nations  Council  for  Namibia  v.  Urenco  Nederland  VOF,  Ultra-Centrifuge 
Nederland  NV  and  the  Netherlands)  (information  supplied  by  Paul  C.  Szasz,  Deputy  to  the 
Under-Secretary-General  and  Director,  General  Legal  Division,  UN  Office  of  Legal  Affairs). 

While  not  an  administration  of  territory,  UN  Headquarters  Regulations,  issued  by  the  Secretary- 
General  and  approved  by  the  General  Assembly  pursuant  to  the  UN-US  Headquarters  Agreement, 
modify  or  supplant  the  laws  of  the  host  country  within  the  Headquarters  District.  Paul  Szasz,  in  a  note 
in  the  American  Journal  of  International  Law,  81  (1987),  pp.  739-44,  points  out  that  GA  Res.  41/210  of 
11  December  1986  approving  Headquarters  Regulation  No.  4,  limiting  the  tort  liability  of  the 
organization  within  the  Headquarters  District,  differs  from  other  GA  resolutions  in  that  it  constitutes 
a  modest  example  of  territorial  legislation  establishing  a  special  legal  regime  for  certain  transactions  in 
the  District. 

397  For  examples  of  resolutions  establishing  operational  functions  see  oral  Statement  by  Mr 
Stavropoulos,  Representative  of  the  Secretary-General,  in  the  Namibia  case,  ICJ  Pleadings  (1970), 
vol.  2,  pp.  51-2;  Virally,  loc.  cit.  above  (n.  86),  p.  202;  Schermers,  ‘International  Organizations, 
Resolutions’,  Encyclopedia  of  Public  International  Law,  vol.  5  (1983),  p.  160. 
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of  reference  and  giving  guidance  and  direction  to  the  Secretary-General 
and  other  organs  may  have  important  operational  effects.398 

3.  Effects  on  actions  of  States  and  organizations 

Some  General  Assembly  resolutions  provide  a  basis  for  State  or 
institutional  action  regardless  of  whether  or  not  the  resolutions  are 
considered  binding.  A  number  of  effects  can  be  classified  under  this 
heading. 

(i)  Basis  for  implementation  or  enforcement.  A  General  Assembly 
resolution  may  furnish  the  basis  for  implementing  procedures.  One  must 
distinguish  between  obligation  and  enforcement  since  in  international  law 
there  may  be  many  situations  in  which  there  are  obligatory  norms  but  no 
enforcement  procedure,  and  actions  which  may  be  available  as  sanctions  to 
support  binding  rules  may  be  equally  applicable  with  respect  to  norms 
that  are  not  considered  binding — particularly  reciprocity,  exclusion  from 
participation  and  benefits,  public  opinion  and  implementation  or  follow¬ 
up  procedures.399 

Failure  to  comply  with  a  resolution  or  a  series  of  resolutions,  whether 
obligatory  or  not,  may  be  followed  by  further  resolutions  calling  on  States 
to  apply  sanctions  against  the  non-complying  State.400  Or  the  Assembly 
may  ask  the  Security  Council  to  take  enforcement  action.401  The  repeated 
failure  of  South  Africa  to  comply  with  Assembly  resolutions  was 
considered  evidence  of  persistent  violation  of  Charter  principles.  It 
induced  a  majority  of  the  Security  Council  to  vote  for  expulsion  from  the 
organization  and  the  Assembly  to  reject  South  African  credentials  and 
refuse  to  seat  its  representatives.402 

398  Article  98  of  the  UN  Charter  provides  that  the  Secretary-General  ‘shall  perform  such  other 
functions  as  are  entrusted  to  him’  by  the  General  Assembly  and  the  Councils.  See  Vallat,  ‘United 
Nations  General  Assembly’,  in  ibid.,  pp.  326-7;  but  see  Conforti,  loc.  cit.  above  (n.  16),  pp.  260-2, 
270-1 . 

399  Bleicher,  loc.  cit.  above  (n.  74),  pp.  474-8;  Castles,  loc.  cit.  above  (n.  74),  p.  85;  Dugard,  ‘The 
Legal  Effect  of  United  Nations  Resolutions  on  Apartheid’,  South  African  Law  Journal,  44  (1966), 
pp.  54-6;  Sloan,  ‘Implementation  and  Enforcement  of  Decisions  of  International  Organizations’, 
Proceedings  of  the  American  Society  of  International  Law,  62nd  Annual  Meeting  (1968),  pp.  5-13; 
Gottlieb,  loc.  cit.  above  (n.  130),  p.  345. 

400  For  a  recent  example  see  Resolution  41/35,  policies  of  Apartheid  of  the  Government  of  South 
Africa,  adopted  by  the  General  Assembly  at  its  41st  Session  on  10  November  1986.  See  also  the  Report 
of  the  World  Conference  on  Sanctions  against  Racist  South  Africa,  Paris,  16-20  June  1986  (UN 
Publication,  Sales  No.  E. 86.1. 23.  A/41  /434-S/18 1 85). 

401  For  example,  Resolution  41/35  H,  para.  5,  41st  Session.  Professor  Kelsen  has  suggested  that 
should  the  Security  Council  consider  non-compliance  with  a  resolution  of  the  General  Assembly  to  be 
a  threat  to  the  peace  and  take  enforcement  action,  a  recommendation  would  take  on  the  character  of 
a  binding  decision:  The  Law  of  the  United  Nations  (1964),  pp.  445-6,  459.  See  Sloan,  loc.  cit.  above 
(n.  2),  pp.  26-7;  Dugard,  loc.  cit.  above  (n.  399),  p.  55;  Lauterpacht,  loc.  cit.  above  (n.  6),  pp.  368-9; 
Schwelb,  ‘An  Instance  of  Enforcing  the  Universal  Declaration  of  Human  Rights — Action  by  the 
Security  Council’,  International  and  Comparative  Law  Quarterly ,  22  (1973),  pp.  161-3. 

402  Adoption  of  the  Security  Council  resolution  was  blocked  by  the  negative  votes  of  three 
permanent  members  (France,  the  UK  and  the  US):  Security  Council  meetings  1797-1798, 
1800-1804,  1806-1808,  18-30  October  1974.  The  decision  of  the  General  Assembly  was  taken  at  its 
2281st  plenary  meeting  on  12  November  1974:  GAOR,  29th  Session,  Supplement  No.  31  (A/9631), 


GENERAL  ASSEMBLY  RESOLUTIONS  REVISITED  n5 

Somewhat  related,  but  of  an  entirely  different  character,  are  resolutions 
which  provide  a  basis  for  implementation  through  requests  for  informa¬ 
tion,  reports  and  other  follow-up  procedures.  These  procedures  apply 
more  subtle  pressures  and  when  accompanied  by  machinery  set  up  to 
supervise  the  implementation  of  the  resolution  they  may  be  more  effective 
than  sanctions  in  nudging  States  toward  compliance.403 

(li)  Basis  for  diplomatic,  judicial  and  other  proceedings .  Resolutions  are 
used  in  diplomatic  proceedings  as  a  basis  for  protest  or  advocacy.  Legal 
Advisers  of  Foreign  Ministries  will  not  neglect  a  General  Assembly 
resolution  if  its  contents  will  strengthen  or  support  the  position  being 
advocated.404 

Resolutions  may  also  serve  as  a  basis  for  action  in  a  political  organ. 
Whether  or  not  a  resolution  would  be  cognizable  in  a  court  of  law,  it 
may  be  given  weight  in  a  political  organ  which  is  less  likely  to  distin¬ 
guish  between  various  degrees  of  authority.  In  particular  the  General 
Assembly  is  likely  to  give  considerable  weight  to  its  prior  resolutions 
whether  they  were  resolutions  of  general  principle,  precedential  resolu¬ 
tions  relating  to  similar  cases,  or  earlier  resolutions  dealing  with  the 
same  case.405 

Likewise,  General  Assembly  resolutions  will  be  included  in  briefs  in 
judicial  or  arbitral  proceedings,  either  international  or  national.  They  are 
cited  in  memorials  and  oral  argument  before  the  International  Court  of 
Justice  and  have  been  taken  into  account  in  the  opinions  of  the  Court  and 
in  separate  and  dissenting  opinions  of  individual  judges.406  The  opinion  of 

pp.  io-i  i.  The  present  writer  prepared  the  legal  opinion  ( United  N ations  Juridical  Yearbook ,  1970, 
pp.  169-71)  on  the  basis  of  which  the  President  of  the  General  Assembly  at  its  25th  Session,  Edvard 
Hambro,  declined  to  unseat  the  South  African  delegation  in  1970.  The  situation  was  considered 
differently  by  President  Boutiffika  at  the  29th  Session  in  1974  after  vetoes  cast  by  the  Western  powers 
had  prevented  the  expulsion  of  South  Africa  from  the  Organization. 

403  See  Resolution  1654  (XVI)  of  27  November  1961  setting  up  a  Special  Committee  for 
implementation  of  Resolution  1 5 14  (XV)  (GAOR,  16th  Session,  Supplement  No.  17  (A/5 100),  p.  65) 
and  the  subsequent  activities  of  that  Committee.  See  also  follow-up  procedures  for  the  OECD 
Guidelines  for  Multinational  Enterprises,  Horn  (ed.),  Legal  Problems  of  Codes  of  Conduct  for 
Multinational  Enterprises  (1980),  particularly  Baade,  pp.  3-38;  Blanpain,  The  Badger  Case  and  the 
OECD  Guidelines  for  Multinational  Enterprises  (1977);  Fatouros,  loc.  cit.  above  (n.  361),  pp.  941-72; 
Sanders,  ‘Implementing  International  Codes  of  Conduct  for  Multinational  Enterprises’,  loc.  cit. 
above  (n.  356),  pp.  241-54. 

404  Jennings,  loc.  cit.  above  (n.  161),  pp.  14,  70;  Mendelson,  loc.  cit.  above  (n.  5),  pp.  105-6; 
Asamoah,  loc.  cit.  above  (n.  5),  p.  227;  Rosenne  in  Skubiszewski,  loc.  cit.  above  (n.  3),  p.  275.  For  an 
example  see  memorandum  of  law  dated  25  October  1974  by  George  H.  Aldrich,  Acting  Legal  Adviser 
of  the  US  Department  of  State,  American  Journal  of  International  Law ,  69  ( 1 975).  PP-  382-5. 

405  Gottlieb,  loc.  cit.  above  (n.  130),  p.  345;  Nehemiah  Robinson,  op.  cit.  above  (n.  34),  p.  67; 
Virally,  loc.  cit.  above  (n.  86),  pp.  201-2;  Umozurike,  op.  cit.  above  (n.  388),  p.  74;  separate  opinion  of 
Judge  Ammoun  in  the  Barcelona  Traction  Company  case,  ICJ  Reports ,  1970,  pp.  302-3.  But  see  Sir 
Hersch  Lauterpacht,  op.  cit.  above  (n.  34),  p.  415. 

406  For  opinions  of  the  Court  see  Nicaragua  v.  United  States,  judgment  of  27  June  1986,  ICJ 
Reports,  1986,  pp.  99-103,  106-8;  United  States  v.  Iran,  judgment  of  24  May  1980,  ICJ  Reports,  1980, 
p.  42;  Western  Sahara,  advisory  opinion  of  16  October  1975,  ICJ  Reports,  1971,  p.  31;  Reservations  to 
the  Genocide  Convention,  advisory  opinion  of  28  May  1951,  ICJ  Reports,  1951,  p.  23.  See  also  Ijaz 
Hussain,  Dissenting  and  Separate  Opinions  at  the  World  Court  (1984),  pp.  203-4. 


1 1 6  GENERAL  ASSEMBLY  RESOLUTIONS  REVISITED 

Professor  Dupuy  as  sole  arbitrator  in  the  Texaco  case  in  which  he  analysed 
and  accepted  certain  resolutions  and  rejected  others  is  well  known.407 
There  was  also  reliance  on  General  Assembly  resolutions  in  the  Aminoili0S 
and  Liamco  cases,409  and  still  other  international  tribunals  have  referred  to 
resolutions.  The  International  Military  Tribunal  in  the  Trial  of  Major 
War  Criminals  at  Nuremberg  cited  resolutions  of  the  League  of  Nations 
and  Inter- American  Conferences.410  Resolutions  of  the  UN  General 
Assembly  were  quoted  in  subsequent  war  crimes  trials.411 

At  the  municipal  law  level  there  are  a  number  and  variety  of  cases  in 
which  General  Assembly  resolutions  have  been  used  in  one  way  or 
another.  The  early  Italian  and  Japanese  cases  relying  on  Assembly 
resolutions  on  permanent  sovereignty  are  frequently  recalled.412  In 
capital  cases  Assembly  resolutions  were  cited  in  the  Eichmann  trial413  and 
heavily  relied  on  in  the  trial  of  mercenaries  in  Angola.414  In  recent  years  a 
number  of  cases  have  been  of  particular  interest  in  the  US.  Judge 
Kaufman  of  the  US  Court  of  Appeals  (2nd  Circuit)  relied  on  Assembly 
resolutions  and  other  instruments  not  binding  on  the  US  in  traditional 

407  Arbitral  award  of  19  January  1977,  International  Legal  Materials,  17  (1978),  pp.  27-31. 

408  Arbitral  award,  Kuwait  and  the  American  Independent  Oil  Company  ( Aminoil ),  24  March 
1982,  International  Legal  Materials,  21  (1982),  pp.  1032-3;  66  ILR  601-2. 

409  Arbitral  award,  Libyan  American  Oil  Company  ( Liamco )  and  the  Government  of  the  Libyan 
Arab  Republic  relating  to  Petroleum  Concessions,  12  April  1977,  International  Legal  Materials,  20 
(1981),  pp.  51-3;  62  ILR  140-4.  See  also  decisions  of  the  Iran-US  Claims  Tribunal:  Sedco  Inc.  v. 
National  Iranian  Oil  Co.,  27  March  1986,  summary  in  American  Journal  of  International  Law,  80 
(1986),  pp.  970-1. 

4i°  jn  re  Goering  and  others  (Trial  of  Major  War  Criminals),  Nuremberg,  International  Military 
Tribunal,  1  October  1946,  American  Journal  of  International  Law,  41  (1947),  pp.  219-20. 

411  In  re  Altstotter  and  others  (the  Justice  Trial),  Nuremberg,  Germany,  US  Military  Tribunal, 
6  December  1947,  Annual  Digest,  14  (1947),  pp.  282,  285. 

412  Anglo- Iranian  Oil  Company  v.  Supor  Company  ( Unione  Petrolifera  Per  VOriente,  SA),  Civil 
Court  of  Rome,  22  ILR  40-1,  Foro  Italiano  (1955),  vol.  1,  p.  256,  Rivista  di  diritto  internazionale,  39 
(1955),  p.  97;  Anglo-Iranian  Oil  Company  v.  Idemitsu  Kosan  Kabushiki  Kaisha,  District  Court  and 
High  Court  of  Tokyo,  20  ILR  309,  313.  See  Banerjee,  ‘The  Concept  of  Permanent  Sovereignty  over 
Natural  Resources — an  Analysis’,  Indian  Journal  of  International  Law,  8  (1968),  p.  519;  Brownlie,  op. 
cit.  above  (n.  19),  p.  540  n.  1;  Weston,  ‘International  Law  and  the  Deprivation  of  Foreign  Wealth:  a 
Framework  for  Future  Inquiry’,  in  Falk  and  Black  (eds.),  The  Future  of  the  International  Legal  Order 
(1970),  vol  2,  p.  1 12;  Gess,  ‘Permanent  Sovereignty  over  Natural  Resources’,  International  and 
Comparative  Law  Quarterly,  13  (1964),  p.  408;  Kamal  Hossain,  Legal  Aspects  of  the  Neiv  International 
Economic  Order  (1980),  p.  36;  James  N.  Hyde,  ‘Permanent  Sovereignty  over  Natural  Wealth  and 
Resources’,  American  Journal  of  International  Law,  50  (1956),  p.  854;  O’Keefe,  ‘The  United  Nations 
and  Permanent  Sovereignty  over  Natural  Resources’,  Journal  of  World  Trade  Laze,  8  (1974),  p.  250; 
Skubiszewski,  'Recommendations  of  the  United  Nations  and  Municipal  Courts’,  this  Year  Book,  46 
( 1972-3),  pp.  338-9;  Schreuer,  ‘The  Relevance  of  United  Nations  Decisions  in  Domestic  Litigation’, 
International  and  Comparative  Law  Quarterly,  27  (1978),  p.  4;  Decisions  of  International  Institutions 
before  Domestic  Courts  (1981),  pp.  34,  44,  63,  81 , 97,  1 15,  1 16,  123,  129,  151,  157,  204,  259.  For  a  review 
of  General  Assembly  resolutions  on  permanent  sovereignty  see  the  present  writer’s  study  annexed  to 
the  Report  of  the  Secretary  General,  UN  Doc.  A/38/265-E/1983/85,  21  June  1983,  pp.  4-8,  and 
publications  listed  in  n.  35,  pp.  27-9,  of  that  study. 

413  Attorney-General  of  Israel  v.  Adolf  Eichmann,  District  Court  of  Jerusalem,  12  December  1961, 
36  ILR  at  pp.  s  ff.;  Supreme  Court,  29  May  1962,  ibid.,  pp.  287  ff.  The  present  writer’s  1948  article  in 
this  Year  Book  was  cited  by  the  Supreme  Court,  p.  297. 

414  See  Hoover,  ‘The  Laws  of  War  and  the  Angolan  Trial  of  Mercenaries:  Death  to  the  Dogs  of 
War’,  Case  Western  Reserve  Journal  of  International  Law,  9  (1976-7),  pp.  323-406. 
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ways  in  finding  that  torture  was  a  tort  in  international  law.415  Other  cases 
have  referred  to  the  UN  standard  minimum  rules  for  the  treatment  of 
prisoners.416  In  the  Wilkinson  case  the  lower  court  relied  directly  on 
the  UN  resolutions  while  the  Court  of  Appeals  used  the  resolutions 
in  supporting  its  confirmation  on  constitutional  grounds.417  General 

415  Filartiga  v.  Pena-Irala,  630  F  2d  876  (1980).  For  extensive  discussion  of  this  and  related  cases 
see  Bilder,  ‘Integrating  International  Human  Rights  Law  into  Domestic  Law  — US  Experience’, 
Houston  Journal  of  International  Law,  4  (198 1  -2),  pp.  1-12;  Christenson,  'The  Uses  of  Human  Rights 
Norms  to  Inform  Constitutional  Interpretation’,  ibid.,  pp.  39-57;  Farooq  Hassan,  ‘Panacea  or 
Mirage.?  Domestic  Enforcement  of  International  Human  Rights  Law:  Recent  Cases’,  ibid.,  pp.  13-38; 
Murphy,  ‘.Human  Rights  in  United  States  Foreign  Policy’,  ibid.,  p.  134;  Oliver,  ‘Problems  of 
Cognition  and  Interpretation  in  Applying  Norms  of  Customary  International  Law  of  Human  Rights 
in  U  nited  States  Courts  ,  ibid. ,  pp.  59-63;  *  A  Brief  Replication:  the  Big  Picture  and  Mr  Schneebaum’s 
Reply’,  ibid.,  5  (1982-3),  pp.  15  1-5;  Paust,  ‘Litigating  Human  Rights  in  US  Courts’,  ibid.,  4  ( 1 981 -2), 
PP-  1 37_48;  ‘Litigating  Human  Rights:  a  Commentary  on  the  Comments’,  ibid.,  pp.  81-100;  book 
review,  loc.  cit.  above  (n.  34),  pp.  227-57;  Schneebaum,  loc.  cit.  above  (n.  157),  pp.  65-79;  Blum  and 
Steinhardt,  loc.  cit.  above  (n.  256),  pp.  53-113;  ‘Symposium  —  Federal  Jurisdiction,  Human  Rights 
and  the  Law  of  Nations:  Essays  on  Filartiga  v.  Pena-Irala’ ,  Georgia  Journal  of  International  and 
Comparative  Law,  1 1  (1981),  pp.  305-41;  Sohn,  ‘Torture  as  a  Violation  of  the  Law  of  Nations’,  ibid., 
PP-  307-9;  Rusk,  ‘A  Comment  on  Filartiga  v.  Pena-Irala’ ,  ibid.,  pp.  311-16;  Wilner,  ‘ Filartiga  v. 
Pena-Irala:  Comments  on  Sources  of  Human  Rights  Law  and  Means  of  Redress  for  Violations  of 
Human  Rights’,  ibid.,  pp.  317-23;  Rohlik,  'Filartiga  v.  Pena-Irala:  International  Justice  in  a  Modern 
American  Court?’,  ibid.,  pp.  325-34;  C.  Donald  Johnson,  'Filartiga  v.  Pena-Irala:  a  Contribution  to 
the  Development  of  Customary  Law  by  a  Domestic  Court’,  ibid.,  pp.  335-41;  Janis,  ‘Individuals  as 
Subjects  of  International  Law’,  Cornell  International  Law  Journal,  17  (1984),  pp.  72-3;  Rosen,  case 
note,  American  Journal  of  International  Law,  75  (1981),  pp.  149-52;  and  a  number  of  student  notes  and 
comments:  Budros,  loc.  cit.  above  (n.  255),  pp.  107,  m-13;  Conn,  ‘The  Alien  Tort  Statute: 
International  Law  as  the  Rule  of  Decision’,  Fordham  Law  Review,  49  (1981),  pp.  875-89;  Danaher, 
‘Torture  as  a  Tort  in  Violation  of  International  Law:  Filartiga  v.  Pena-Irala’ ,  Stanford  Law  Review, 
33  ( 1981),  pp.  353-69;  Fensterheim,  ‘Toward  an  International  Law  of  Human  Rights  Based  upon  the 
Mutual  Expectations  of  States’,  Virginia  Journal  of  International  Law,  21  (1981),  pp.  197-210; 
M.  B.  G.,  'The  Alien  Tort  Statute:  Implications  of  Filartiga  v.  Pena-Irala’ ,  Georgia  Law  Review,  15 
(1981),  pp  504-15;  D.  S.  D.,  ‘Enforcement  of  International  Human  Rights  in  the  Federal  Courts 
after  Filartiga  v.  Pena-Irala' ,  Virginia  Law  Review,  67  (1981),  pp.  1379-93;  Schneider,  'Hanoch 
Tel-oren:  the  Retreat  from  Filartiga’ ,  Cardozo  Law  Review,  4  (1983),  pp.  665-81;  Kerwin,  ‘The  Role 
of  United  Nations  General  Assembly  Resolutions  in  Determining  Principles  of  International  Law 
in  United  States  Courts’,  Duke  Law  Journal,  4  (1983),  pp.  876-99.  See  also  Tel-Oren  v.  Libyan  Arab 
Republic,  726  F  2d  774  (1984). 

The  Universal  Declaration  of  Human  Rights  is  referred  to  in  other  cases.  See,  e.g.,  US  Supreme 
Court  opinions  in  Kennedy  v.  Mendoza-Martinez,  372  US  144  (1963)  at  p.  161;  Zemel  v.  Rusk,  381  US 
1  (1965)  at  p.  14.  See  Bilder,  loc.  cit.  (this  note),  pp.  7-8;  Hassan,  loc.  cit.  (this  note),  pp.  37-8; 
Kerwin,  loc.  cit.  (this  note).  See  also  Netherlands  and  Belgian  cases  cited  in  Schreuer,  op.  cit.  above 
(n.  412),  p.  260  and  nn.  17  and  18;  In  re  Kruger,  Netherlands  Council  for  the  Restoration  of  Legal 
Rights  (Judicial  Division)  (1951),  18ILR258-9;  Re  Pietras,  Cour  Civil  de  Courtrai  (Belgium)  (1951), 
UN  Yearbook  of  Human  Rights,  1951,  p.  14;  In  re  Jacqueline  Marie  Bukowicz,  Cour  Civil  de  Courtrai 
(Belgium)  (1952),  UN  Yearbook  of  Human  Rights,  1953,  p.  21. 

416  For  US  cases  see  Fernandez  v.  Wilkinson,  505  F  Supp.  787  (1980),  Rodrigues- Fernandez  v. 
Wilkinson,  654  F  2d  1382  (1981);  Lareau  v.  Manson,  507  F  Supp.  1177  (1980)  at  1187-9,  1 192-3; 
Soroa-Gonzales  v.  Civiletti,  515  F  Supp.  1049  (1981)  at  1061;  Sterling  v.  Cupp,  Supreme  Court  of 
Oregon,  625  F  2d  123  (1981)  at  p.  1 3 1 ;  Detainees  of  Brooklyn  House  of  Detention  for  Men  v.  Malcolm, 
520  F  2d  392  (1975)  at  pp.  396-7;  Rhem  v.  Malcolm,  371  F  Supp.  594  (1974)  at  p.  618;  Estelle  v.  Gamble, 
429  US  97  ( 1976)  at  p.  104.  For  a  Canadian  case  see  McCann  v.  The  Queen,  68  DLR  (3rd)  661  (1976)  at 
pp.  685,  692. 

417  505  F  Supp.  787  (1980)  at  795-8;  654  F  2d  1382  (1981)  at  1388,  1390.  For  discussion  see  Bilder, 
loc.  cit.  above  (n.  415);  Budros,  loc.  cit.  above  (n.  255),  pp.  107,  m-13,  126;  Christenson,  loc.  cit. 
above  (n.  415);  ‘Using  Human  Rights  Law  to  Inform  Due  Process  and  Equal  Protection  Analyses’, 
University  of  Cincinnati  Law  Review,  52  (1983),  pp.  14-17;  Hassan,  loc.  cit.  above  (n.  415);  Murphy, 
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Assembly  resolutions  feature  prominently  in  briefs  on  human  rights  cases 
both  by  the  parties  and  by  amici  curiae,  and  find  mention  in  a  number  of 
cases.  Municipal  law  cases  from  a  number  of  countries  relying  on  or 
referring  to  General  Assembly  resolutions  have  been  extensively  dis¬ 
cussed  in  the  literature.418 

(iii)  Basis  for  incorporation  into  municipal  law  and  treaties.  General 
Assembly  resolutions  have  been  a  basis  for  incorporation  of  their 
principles  into  municipal  law — constitutional,  legislative  and  administra¬ 
tive.  The  Universal  Declaration  of  Human  Rights  has  been  incorporated 
into  a  number  of  constitutions  and  has  influenced  the  drafting  of  others.419 
Resolutions  have  also  influenced  legislation  and  executive  and  administra¬ 
tive  policy  and  regulation.420  Moreover,  as  has  already  been  indicated, 
resolutions  have  also  been  used  as  standards  for  interpretation  and 
application  of  municipal  law  by  the  courts.421 

Resolutions  have  also  been  a  basis  for  incorporation  of  principles  into 
treaties.  Declarations  have  frequently  been  a  first  step  to  the  conclusion  of 
a  treaty  on  the  same  subject.  Once  the  text  is  generally  agreed  in  a 
resolution,  it  is  likely  that  it  will  be  closely  followed  in,  or  at  least  influence, 
the  subsequent  treaty.  The  Universal  Declaration  of  Human  Rights  not 
only  influenced  the  UN  Covenants  but  was  a  precedent  for  regional 
treaties  as  well.422 

loc.  cit.  above  (n.  415),  pp.  134-5;  Oliver,  loc.  cit.  above  (n.  415);  Paust,  loc.  cit.  above  (n.  415), 
pp.  82-3,  140;  book  review,  loc.  cit.  above  (n.  34),  pp.  227-57;  Schneebaum,  loc.  cit.  above  (n.  157), 
pp.  65-79;  Kerwin,  loc.  cit.  above  (n.  415). 

418  Schreuer,  Decisions  of  International  Institutions  Before  Domestic  Courts  (1981);  ‘The  Relevance 
of  United  Nations  Decisions  in  Domestic  Legislation’,  International  and  Comparative  Lazv  Quarterly , 
27  (1978),  pp.  1  —  17;  ‘The  Impact  of  International  Institutions  on  the  Protection  of  Human  Rights  in 
Domestic  Courts’,  Israel  Yearbook  on  Human  Rights,  4  (1974),  pp.  60-88;  Skubiszewski,  ‘Recom¬ 
mendations  of  the  United  Nations  and  Municipal  Courts’,  this  Year  Book,  46  (1972-3),  pp.  353-64; 
Henkin,  ‘Resolutions  of  International  Organizations  in  American  Courts’,  in  Kalshoven,  Kuyper  and 
Lammers  (eds.),  Essays  on  the  Development  of  the  International  Legal  Order  in  Memory  of  Haro  F.  van 
Panhuys  (1980),  pp.  199-21 1;  Lillich,  ‘The  Role  of  Domestic  Courts  in  Promoting  International 
Human  Rights  Norms’,  New  York  Law  School  Law  Review,  24  (1978),  pp.  153-77;  loc.  cit.  above 
(n.  255),  Proceedings  of  the  American  Society,  pp.  20-5.  See  also  nn.  415,  417,  above. 

419  See  UN  Yearbooks  on  Human  Rights,  1950  ff.  See  also  United  Nations  Action  in  the  Field  of 
Human  Rights  (1980),  ST/HR2/Rev.  1,  Sales  No.  E. 79. XIV. 6,  pp.  20-1. 

420  Above,  n.  418.  See  Mendelson,  loc.  cit.  above  (n.  5),  p.  106;  Bilder,  ‘Rethinking  International 
Human  Rights:  Some  Basic  Questions’,  Wisconsin  Law  Review,  1969,  pp.  205-7;  Cohen,  loc.  cit.  above 
(n.  210),  p.  81;  Bokor-Szego,  ‘L’ Influence  de  l’activite  des  organisations  internationales  de  caractere 
universel  sur  l’ordre  juridique  interieur  des  etats’,  in  Makarczyk  (ed.),  Essays  in  International  Law  in 
Honour  of  Judge  Manfred  Lacks  (1984),  pp.  475-6.  For  an  example  see  Title  22,  Section  21 5  in  of  the 
US  Code  Annotated  for  reference  to  the  Universal  Declaration  in  US  Statutes. 

421  Above,  nn.  412-18.  See  also  Lord  Reid’s  opinion  in  Waddington  v.  Miah,  [1974]  2  All  ER  377  at 
379,  1  WLR  692  at  694,  summarized  by  Crawford,  this  Year  Book,  47  (1974-5),  PP-  356-8;  see  also 
Duffy,  ‘English  Law  and  the  European  Convention  on  Human  Rights’,  International  and  Comparative 
Law  Quarterly,  29  (1980),  p.  586.  In  Van  Gorkom  v.  Attorney-General,  [1977]  1  NZLR  535,  Cooke  J, 
referring  to  UN  General  Assembly  Declarations,  cited  Halsbury’s  Laws  of  England  to  the  effect  that 
‘they  may  be  regarded  ...  as  representing  a  legislative  policy  which  might  influence  the  courts  in  the 
interpretation  of  statute  law’:  Elkind  and  Shaw,  ‘The  Municipal  Enforcement  of  the  Prohibition 
Against  Racial  Discrimination:  a  Case  Study  on  New  Zealand  and  the  1981  Springbok  Tour’,  this 
Year  Book,  55  (1984),  p.  231. 

422  Preambles  to  the  European  Convention  for  the  Protection  of  Human  Rights  and  Fundamental 
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Resolutions  may  also  be  used  in  the  interpretation  and  application  of 
treaties.423 

(iv)  Permissive  or  authorizing  resolutions.  Within  the  group  of  resolu¬ 
tions  which  are  a  basis  for  action  may  be  included  resolutions  having 
permissive  effects.  Many  who  believe  that  recommendations  cannot 
create  obligations  for  States  to  take  action  consider  that  they  may  pro¬ 
vide  the  legal  authority  for  such  action.424  Such  resolutions  perform  a 
legitimizing  or  authorizing  function  or  serve  to  delegitimize  contrary 
action.  A  State  acting  in  accordance  with  a  recommendation  would  be 
protected  from  charges  of  illegality  by  other  States.  The  latter  States 
should  not  take  action  that  would  interfere  with  or  put  obstacles  in  the  way 
of  the  recommended  action. 

This  view  was  originally  put  forward  in  support  of  the  General 
Assembly’s  resolution  on  the  partition  of  Palestine425  and  was  also  relied 
on  for  action  under  the  Uniting  for  Peace  Resolution.426  More  recently  it 
has  supported  the  legitimizing  of  the  use  of  force  by  liberation  movements 
and  of  assistance  to  such  movements.427 

(v)  Basis  for  self-defence.  While  the  basis  for  self-defence  under  Article 
51  of  the  Charter  must  be  an  ‘armed  attack’,  resolutions  may  support  a 
claim  that  a  given  action  is  taken  in  self-defence.  This  is  in  a  sense  a 


Freedoms  (UN  Treaty  Series,  vol.  213,  pp.  221,  222)  (1950)  and  to  the  American  Convention  on 
Human  Rights  (International  Legal  Materials,  9  (1970),  p.  675)  refer  to  the  Universal  Declaration,  and 
Article  60  of  the  African  (Banjul)  Charter  on  Human  and  Peoples’  Rights  (International  Legal 
Materials,  21  (1982),  p.  67)  states  that  ‘The  Commission  shall  draw  inspiration  from  international  law 
on  human  and  peoples’  rights,  particularly  .  .  .  the  Universal  Declaration  of  Human  Rights’.  See 
Asamoah,  op.  cit.  above  (n.  6),  pp.  233-4;  van  Dijk  and  van  Hoof,  Theory  and  Practice  of  the  European 
Convention  on  Human  Rights  (1984),  p.  2;  Kunig,  ‘The  Protection  of  Human  Rights  by  International 
Law  in  Africa’,  German  Yearbook  of  International  Law,  25  (1982),  pp.  138-68;  Humphrey  in 
Ramcharan  (ed.),  op.  cit.  above  (n.  157);  Robertson,  ‘The  Political  Background  and  Historical 
Development  of  the  European  Convention  on  Human  Rights’,  International  and  Comparative  Law 
Quarterly,  11  (1965),  pp.  28-30,  36;  Schwelb,  op.  cit.  above  (n.  255),  pp.  40-7,  52-3. 

423  For  use  of  the  American  Declaration  of  Rights  and  Duties  of  Man  and  of  the  Universal 
Declaration  of  Human  Rights  in  interpreting  the  American  Convention  see  Buergenthal,  ‘The 
Advisory  Practice  of  the  Inter-American  Human  Rights  Court’,  American  Journal  of  International 
Law,  79  ( 1 985),  p.  8.  See  also  Skubiszewski,  loc.  cit.  above  (n.  3),  p.  239;  van  Dijk  and  van  Hoof,  op.  cit. 
(previous  note),  pp.  326-7;  Schreuer,  in  Israel  Yearbook  on  Human  Rights,  loc.  cit.  above  (n.  418),  pp. 
86,  88;  Parker,  ‘  “ Other  Treaties" ,  the  Inter-American  Court  of  Human  Rights  Defines  its  Advisory 
Jurisdiction’,  American  University  Law  Review,  33  (1983),  p.  227. 

424  Sir  Hersch  Lauterpacht,  separate  opinion  in  South  West  Africa  Voting  Procedure  case,  ICJ 
Reports,  1955,  p.  115;  Roling,  ‘The  United  Nations — A  General  Evaluation’,  in  Cassese  (ed.),  UN 
Law  I  Fundamental  Rights  (1979),  p.  28;  Basak,  op.  cit.  above  (n.  4),  pp.  95,  143,  210;  Fatouros,  loc.  cit. 
above  (n.  173),  pp.  664,  665;  Sohn,  loc.  cit.  above  (n.  74),  pp.  23,  57;  Vallat,  loc.  cit.  above  (n.  22), 
p.  231.  See  also  Skubiszewski,  loc.  cit.  above  (n.  3),  pp.  173-4,  241;  Conforti,  loc.  cit.  above  (n.  16), 
pp.  262-5. 

425  Sir  Hersch  Lauterpacht,  ‘The  United  Nations  General  Assembly — Voting  and  Competence  in 
the  Palestine  Question’,  in  E.  Lauterpacht  (ed.),  International  Law — Being  the  Collected  Papers  of 
Hersch  Lauterpacht,  vol.  3  (1977),  pp.  512-13. 

426  Resolution  377  (V)  of  3  November  1950,  GAOR,  5th  Session,  Supplement  No.  20  (A/1775), 
pp.  10-12.  See  Vallat,  loc.  cit.  above  (n.  40),  pp.  74-5;  Kunz,  ‘The  Secretary  General  on  the  Role  of 
the  United  Nations’,  American  Journal  of  International  Laiv,  52  (1958),  p.  303. 

427  Roling,  loc.  cit.  above  (n.  424),  pp.  31-2. 
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subcategory  of  permissive  resolutions  discussed  above.  Article  5  1  permits 
the  exercise  of  individual  or  collective  self-defence  if  an  armed  attack 
occurs.  If  it  is  clear  that  an  armed  attack  has  been  perpetrated  and  no 
action  is  taken  by  the  Security  Council,  a  General  Assembly  resolution 
might  encourage  other  States  to  join  in  collective  self-defence.  Or  if  the 
circumstances  are  such  that  it  is  not  clear  either  (1)  that  an  armed  attack 
has  occurred  or  (2)  which  State  initiated  the  attack,  a  General  Assembly 
resolution  providing  an  answer  to  these  questions  could  legitimize  the 
self-defence  and  encourage  other  States  to  join.  This  was  part  of  the 
reasoning  on  which  the  Uniting  for  Peace  Resolution  was  based.428 

(vi)  Basis  for  excusable  cessation  of  performance.  Resolutions  of  the 
General  Assembly  may  also  be  put  forward  as  a  basis  for  excusable 
cessation  of  the  performance  of  treaty  obligations.  In  this  writer’s  1948 
article  it  was  submitted  that  in  the  absence  of  judicial  settlement,  a 
recommendation  based  on  the  doctrine  rebus  sic  stantibus  would  have 
sufficient  force  effectively  to  release  a  State  from  obligations  incurred 
under  a  treaty.  It  was  also  suggested  that  the  determination  of  the 
application  of  the  doctrine  rebus  sic  stantibus  is  a  question  which  may,  in 
many  cases,  be  more  suitably  considered  by  a  political  than  by  a  judicial 
organ.429  This  position  has  been  supported  by  some  writers  and  rejected 
by  others.430 

Judge  Sir  Gerald  Fitzmaurice  in  particular  has  questioned  the  legiti¬ 
macy  of  such  a  claim,  contending  that  a  non-binding  resolution  cannot 
prevail  over  a  binding  treaty  obligation.431  However  formally  correct  this 
position  may  be,  Professor  Schermers  has  pointed  out  that  ‘.  .  .  in  practice 
a  recommendation  will  legitimize  a  breach  of  treaties  to  a  very  large  extent 
.  .  .  the  UN  recommendation  would  probably  justify  their  action  in  the 
opinion  of  a  large  majority  of  States’.432 

The  Collective  Measures  Committee  established  by  the  Uniting  for 
Peace  Resolution  considered  that  States  should  not  be  subject  to  legal 
liabilities  under  treaties  as  a  consequence  of  carrying  out  collective 
measures  recommended  by  the  UN.433  Treaty  obligations  should  not 
prevent  the  carrying  out  of  measures  recommended  by  the  General 
Assembly  with  respect  to  South  Africa’s  apartheid  policy.434 

The  effect  of  a  General  Assembly  resolution,  particularly  if  supported 
by  a  substantial  majority,  would  be  to  remove  from  the  State  seeking 

428  See  Halderman,  ‘Legal  Basis  for  United  Nations  Armed  Forces’,  American  Journal  of 
International  Law,  56  (1962),  p.  993  n.  62.  This  writer  in  his  1948  article,  loc.  cit.  above  (n.  2),  p.  30, 
was  of  the  view  that  .  a  resolution  of  the  General  Assembly  might  play  a  part  in  fixing  responsibility, 
but  would  not  be  the  basis  for  self-defence’.  See  Bowett,  op.  cit.  above  (n.  28),  pp.  302-5. 

429  Loc.  cit.  above  (n.  2),  p.  29. 

430  Jenks,  op.  cit.  above  (n.  8),  p.  203  (pro);  Castaneda,  op.  cit.  above  (n.  10),  pp.  128-30;  see 
Conforti,  loc.  cit.  above  (n.  16),  pp.  263-4. 

431  Fitzmaurice,  loc.  cit.  above  (n.  371),  pp.  5-6. 

432  Schermers,  op.  cit.  above  (n.  9),  p.  608. 

433  GAOR,  Sixth  Session,  Supplement  13,  at  p.  33. 

434  See  discussion  in  Dugard,  loc.  cit.  above  (n.  399),  pp.  56-9. 
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release  from  a  treaty  obligation  an  opprobrium  that  might  follow  unilateral 
renunciation.  While  it  might  not  be  conclusive,  a  court  would  not  be  likely 
to  ignore  a  resolution  in  considering  rebus  sic  stantibus ,  coercion  or  other 
grounds  which  might  have  formed  the  basis  for  the  Assembly’s  action. 
For  parties  to  the  Vienna  Convention  on  the  Law  of  Treaties,  the  con¬ 
ciliation  procedure  should  of  course  be  followed,435  but  where  this  is 
not  available  recourse  to  the  Assembly  would  be  preferable  to  unilateral 
action. 

Resolutions  may  also  form  the  basis  for  other  actions  by  States. 

4.  Persuasive  effects — questions  of  good  faith  and  estoppel 

General  Assembly  resolutions,  regardless  of  the  question  of  binding 
force,  may  have  persuasive  effects.  They  may  influence  State  practice  or 
expectations  sometimes  in  ways  that  will  create  or  lead  to  legal  expecta¬ 
tions.436  They  may  affect  the  course  of  negotiations.  As  noted  previously, 
they  may  establish  standards  which  are  considered  relevant  to  the 
preparation,  interpretation  or  application  of  treaties  or  national  legisla¬ 
tion,  or  standards  relevant  to  the  interpretation  or  application  of  principles 
of  general  international  law.437 

It  is  difficult  to  measure  the  hortatory  or  political  force  of  resolutions 
and  their  actual  effects  may  depend  on  a  number  of  factors  similar  to  those 
related  to  legal  force.438 

(i)  Good  faith.  Another  series  of  effects  of  General  Assembly  resolu¬ 
tions  is  that  related  to  the  concept  of  good  faith.  Good  faith  is  a  principle  of 
international  law,  not  only  implicit  in  pacta  sunt  servanda  and  explicit  in 
Article  2  (2)  of  the  Charter  and  Article  26  of  the  Vienna  Convention  on  the 
Law  of  Treaties,  but  an  obligation  of  general  international  law.439 

In  the  first  place,  there  is  a  duty  on  the  part  of  member  States  to  consider 
a  recommendation  in  good  faith  and  to  explain  their  action  or  inaction. 
Such  obligation  is  implicit  in  membership.  The  classic  statement  of  this 
duty  was  made  by  Judge  Sir  Hersch  Lauterpacht  in  an  oft-quoted  passage 
from  his  separate  opinion  in  the  Voting  Procedure  case  and  has  been 


435  See  Article  66  (b)  and  Annex. 

436  Lissitzyn,  op.  cit.  above  (n.  265),  pp.  35-6;  Schachter,  loc.  cit.  above  (n.  16),  p.  16,  For 
discussion  of  persuasive  or  political  effects  of  resolutions  see  Basak,  op.  cit.  above  (n.  4),  pp.  96-100, 
212;  Johnson,  loc.  cit.  above  (n.  6),  pp.  110-15,  121;  Leo  Gross,  loc.  cit.  above  (n.  23),  p.  420; 
Skubiszewski,  loc.  cit.  above  (n.  3),  pp.  165-6. 

437  Above,  p.  1 18. 

438  For  discussion  of  factors  see  Part  V  of  this  article,  below,  pp.  125-39. 

439  Nuclear  Test  cases  (Australia  v.  France ),  ICJ  Reports ,  1974,  P  268;  (New  Zealand  v.  France), 
ibid.,  p.  473;  Interpretation  of  the  Agreement  0/25  March  ig^i  between  WHO  and  Egypt,  ICJ  Reports, 
1980,  p.  95;  also  see  ILC  Commentary  on  Article  23  (Article  26  of  the  Vienna  Convention  on  the  Law 
of  Treaties),  Yearbook  of  the  International  Law  Commission,  1966,  vol.  2,  p.  21 1.  See  also  Virally,  loc.  cit. 
above  (n.  86),  p.  193;  Hambro,  ‘Some  Notes  on  the  Development  of  the  Sources  of  International  Law’, 
in  Schmidt  (ed.),  Scandinavian  Studies  in  International  Law,  17  (1973),  p.  86;  Conforti,  loc.  cit.  above 
(n.  16),  pp.  265-6;  Paul  De  Visscher,  loc.  cit.  above  (n.  102),  pp.  461-5;  Fitzmaurice,  op.  cit.  above 
(n.  47),  vol.  2,  pp.  609-18,  668-70. 
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endorsed  by  a  number  of  writers.440  Sir  Hersch,  after  noting  that  a 
resolution  cannot  be  simply  disregarded,  stated: 

A  Resolution  recommending  to  an  Administering  State  a  specific  course  of 
action  creates  some  legal  obligation  which,  however  rudimentary,  elastic  and 
imperfect,  is  nevertheless  a  legal  obligation  and  constitutes  a  measure  of 
supervision.  The  State  in  question,  while  not  bound  to  accept  the  recommenda¬ 
tion,  is  bound  to  give  it  due  consideration  in  good  faith.  If,  having  regard  to 
its  own  ultimate  responsibility  for  the  good  government  of  the  territory,  it  decides 
to  disregard  it,  it  is  bound  to  explain  the  reasons  for  its  decision.441 

A  similar  view  was  expressed  by  Judge  Klaestad  in  his  individual  opinion 
in  the  same  case  as  follows: 

As  a  Member  of  the  United  Nations,  the  Union  of  South  Africa  is  in  duty 
bound  to  consider  in  good  faith  a  recommendation  by  the  General  Assembly 
under  Article  io  and  to  inform  the  General  Assembly  with  regard  to  the  attitude 
which  it  has  decided  to  take  in  respect  of  the  matter  referred  to  in  the 
recommendation.442 

Both  Judges  further  observed  that  the  duty  to  consider  did  not  involve  a 
binding  legal  obligation  to  comply.443  It  has  been  suggested,  however,  that 
at  least  in  some  circumstances  the  obligation  does  go  further  and  is  a  duty 
not  only  to  consider  in  good  faith  but  to  act  in  good  faith  as  well.  Such  duty 
arises  out  of  the  obligations  of  co-operation  implicit  in  organizational 
theory  and  expressly  stated  in  Articles  i  (3),  2  (5)  and  56  of  the  Charter  of 
the  UN.444  These  obligations  of  co-operation  are  supported  by  the 
international  law  principle  of  good  faith  enshrined,  as  already  mentioned, 
in  Article  2,  paragraph  2,  of  the  Charter.  When  these  obligations  to 
co-operate  in  good  faith,  which  go  beyond  a  mere  duty  to  consider,  are 
ignored  to  the  point  of  becoming  an  abuse  of  right,  a  breach  of  duty  to  act 
in  good  faith  emerges.445  This  duty  to  act  in  good  faith  is  also  suggested  by 
Judge  Lauterpacht  in  the  same  opinion  when  he  said: 

Although  there  is  no  automatic  obligation  to  accept  fully  a  particular 
recommendation  or  series  of  recommendations,  there  is  a  legal  obligation  to  act  in 
good  faith  in  accordance  with  the  principles  of  the  Charter  and  the  System  of 


440  ICJ Reports,  1955,  pp.  1 18-20.  See  Mendelson,  loc.  cit.  above  (n.  5),  p.  101 ;  Sohn,  loc.  cit.  above 
(n.  74),  pp.  57  and  23-4;  Castles,  loc.  cit.  above  (n.  74),  p.  76;  Bindschedler,  loc.  cit.  above  (n.  36), 
pp.  346-8. 

441  ICJ  Reports,  1955,  pp.  118-19. 

442  Ibid.,  p.  88. 

443  Ibid.,  pp.  88,  1 16-18. 

444  Above,  pp.  49-52.  See  Malintoppi,  Le  Raccomandazioni  Internazionali  (1958),  pp.  48-56; 
Feuer,  ‘Reflexions  sur  la  charte  des  droits  et  devoirs  economiques  des  etats’,  Revue  generate  de  droit 
international  public,  79  (1975),  pp.  304-5. 

445  On  abuse  of  rights  see  Oppenheim,  International  Law,  vol.  1  (8th  edn.,  by  Lauterpacht,  1955), 
PP-  345—7;  Lauterpacht,  The  Function  of  Law  in  the  International  Community  (1933),  pp.  286-306; 
Fitzmaurice,  ‘Law  and  Procedure  of  the  International  Court  of  Justice’,  this  Year  Book,  27  (1950), 
pp.  12-13.  For  application  to  Assembly  resolutions  see  Asamoah,  op.  cit.  above  (n.  6),  pp.  58-61; 
Skubiszewski,  loc.  cit.  above  (n.  3),  pp.  171-2. 
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Trusteeship.  An  administering  State  may  not  be  acting  illegally  by  declining  to 
act  upon  a  recommendation  or  a  series  of  recommendations  on  the  same  subject. 
But  in  doing  so  it  acts  at  its  peril  when  a  point  is  reached  when  the  cumulative 
effect  of  the  persistent  disregard  of  the  articulate  opinion  of  the  organization  is 
such  as  to  foster  the  conviction  that  the  State  in  question  has  become  guilty  of 
disloyalty  to  the  Principles  and  Purposes  of  the  Charter.  Thus  an  Administering 
State  which  consistently  sets  itself  above  the  solemnly  and  repeatedly  expressed 
judgment  of  the  organization,  in  particular  in  proportion  as  that  judgment 
approximates  to  unanimity,  may  find  that  it  has  overstepped  the  imperceptible 
line  between  impropriety  and  illegality,  between  the  exercise  of  a  legal  right  to 
disregard  the  recommendation,  and  the  abuse  of  that  right,  and  that  it  has  exposed 
itself  to  the  consequences  legitimately  following  as  a  legal  sanction.446 

(ii)  Estoppel.  Another  possible  effect,  closely  connected  with  the  con¬ 
cept  of  good  faith,  is  estoppel  or  preclusion.447  It  is  suggested  that  if  the 
conduct  of  States  in  supporting  a  resolution  gives  rise  to  expectations  and 
if  other  States  act  in  reliance  on  these  expectations,  the  doctrine  of 
estoppel  will  apply.448  To  this  it  is  objected  that  the  ‘recommendatory’ 
character  of  resolutions  precludes  legitimate  expectations.  This  overlooks 
the  fact  that  while  the  character  of  a  resolution  has  some  relevancy,  it  is  not 
the  principal  factor.  It  is  the  conduct  of  States  that  is  important.  Objectors 
concede  that  the  case  may  be  different  where  a  State  has  declared  its 
intention  to  treat  a  resolution  as  binding.  But  even  sponsorship  or  strong 
advocacy  of  a  recommendation  may  give  rise  to  expectations  that  those 
who  strongly  support  the  recommendatory  resolution  will  act  accordingly. 
In  the  case  of  a  declaratory  resolution  stating  the  existence  of  a  legal  rule, 
Professor  D’Amato  insists  that  even  silence  in  the  form  of  an  abstention  is 
sufficient  to  bring  estoppel  into  play.449 

Even  if  the  rigorous  tests  for  estoppel  are  not  met  in  a  particular  case,450 
presumptions  of  legality  or  illegality  may  arise  as  a  result  of  a  resolution. 
These  may  have  the  effect  of  shifting  burdens  of  proof  or  offering  the 
benefit  of  doubt.451 


446  ICJ  Reports,  1955,  p.  120.  See  Johnson,  loc.  cit.  above  (n.  6),  pp.  104-5;  Dugard,  loc.  cit.  above 
(n.  399),  pp.  50-9;  contra,  Conforti,  loc.  cit.  above  (n.  16),  pp.  266-7. 

447  For  discussion  of  estoppel  in  international  law  see  Bowett,  ‘Estoppel  before  International 
Tribunals  and  its  Relation  to  Acquiescence’,  this  Year  Book,  33  ( 1 957).  PP-  176-202;  H.  Lauterpacht, 
Private  Law  Sources  and  Analogies  of  International  Law  (1927),  pp.  203-6;  E.  Lauterpacht,  loc.  cit. 
above  (n.  52),  pp.  462-4;  MacGibbon,  ‘Estoppel  in  International  Law’,  International  and  Comparative 
Law  Quarterly,  7  (1958),  pp.  468-513;  Mosler,  op.  cit.  above  (n.  5),  p.  133;  loc.  cit.  above  (n.  182), 
pp.  92,  100,  104;  Brownlie,  op.  cit.  above  (n.  19),  p.  18. 

448  For  the  discussion  of  estoppel  in  the  context  of  General  Assembly  resolutions  see  Schwarzen- 

berger,  A  Manual  of  International  Law  (6th  edn.,  1976),  pp.  233-4;  The  Legality  of  Nuclear  Weapons 
(1958),  pp.  44-5;  Skubiszewski,  loc.  cit.  above  (n.  3),  pp.  221-3;  Fatouros,  loc.  cit.  above  (n.  173), 
p.  664;  Asamoah,  op.  cit.  above  (n.  6),  p.  56;  Bowett,  op.  cit.  above  (n.  28),  p.  422  n.  39;  Schachter, 
loc.  cit.  above  (n.  74),  p.  16;  Mendelson,  loc.  cit.  above  (n.  5),  pp.  96-7;  Sir  Kenneth  Bailey,  loc.  cit. 
above  (n.  13),  p.  237;  Bleicher,  loc.  cit.  above  (n.  74),  p.  447  n.  19.  See  also  Bastid,  loc.  cit.  above 
(n.  82),  pp.  144-5.  449  D’Amato,  loc.  cit.  above  (n.  252),  pp.  115,  121. 

450  See  Bowett,  loc.  cit.  above  (n.  447). 

451  See,  although  in  another  context,  Fitzmaurice,  ‘Hersch  Lauterpacht— The  Scholar  as  Judge. 
Part  II’,  this  Year  Book,  38  (1962),  pp.  8-9. 
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(c)  Effects  in  Perspective 

A  number,  but  by  no  means  all,  of  the  effects  of  General  Assembly 
resolutions  have  now  been  examined.  No  particular  effort  was  made  to 
classify  them  as  legal  or  non-legal.  Many  of  the  effects  described  are 
definitely  in  the  legal  category  and  most  have  juridical  significance  of  one 
kind  or  another.  Non-legal  effects  are  usually  considered  under  the  rubrics 
of  public  opinion,  moral  force  and  political  effects.  Much  emphasis  was 
placed  in  the  early  days  of  the  UN  on  the  role  of  the  General  Assembly  in 
either  expressing  or  forming  public  opinion  and  on  its  moral  force  or 
political  effects  sometimes  as  a  counter  to  possible  legal  effects.452  The 
concepts  are  not,  however,  always  that  far  apart  as  moral  principles  may 
shade  into  general  principles  of  law  and  political  effects  may  include 
measures  similar  to  the  sanctions  available  with  respect  to  legal  norms.453 

Resolutions  may,  as  Judge  Lachs  has  expressively  stated,  be  a  stepping 
stone  ‘traversing  the  threshold  into  the  realm  of  law’.454  They  may  be, 
when  not  law  themselves,  an  important  link  in  the  development  of 
either  a  conventional  or  customary  norm,  and  may  by  themselves  or  com¬ 
bined  with  other  factors  have  important  legal  effects  on  the  growth 
of  law. 

Another  effect  of  lasting  significance  for  resolutions  is  the  limiting  of  the 
area  of  domestic  jurisdiction,  and  obversely  the  expansion  of  the  fields  of 
international  competence.455  If  resolutions  are  adopted  with  respect  to 
matters  that  have  heretofore  been  dealt  with  as  a  matter  of  domestic 
jurisdiction,  they  may  have  the  effect  of  transforming  them  into  matters  of 
international  concern  not  only  within  the  organization  but  in  international 
law  and  in  the  broader  field  of  international  affairs. 

Perhaps  the  most  far-reaching  and  cumulative  effect  of  resolutions  has 
been  a  change  in  fundamental  legal  concepts.  This  revolution  has  been 
particularly  striking  with  respect  to  colonialism  and  human  rights  but 
applies  in  other  areas  such  as  economic  development.456  Resolutions  have 
had  a  catalytic  impact  in  the  development  of  new  approaches  and  the 
creation  of  a  new  international  climate.457  To  use  an  old  cliche,  one  must  be 
careful  not  to  miss  the  forest  for  the  trees.  In  concentrating  on  particular 

452  See  examples  in  this  writer’s  1 948  article,  loc.  cit.  above  (n.  2),  p.  31.  For  criticism  of  the  term 
‘moral  effect’  in  connection  with  General  Assembly  resolutions  see  Johnson,  loc.  cit.  above  (n.  6), 
pp.  1 19-21. 

453  Above,  pp.  80,  1 14.  See  Brownlie,  op.  cit.  above  (n.  19),  pp.  1-2;  Bleicher,  loc.  cit.  above  (n.  74), 
p.  461;  di  Qual,  op.  cit.  above  (n.  96),  pp.  145-7. 

454  Loc.  cit.  above  (n.  121).  See  also  Bastid,  loc.  cit.  above  (n.  82),  pp.  138-9,  145. 

455  Castaneda,  op.  cit.  above  (n.  10),  p.  195;  Jenks,  op.  cit.  above  (n.  8),  pp.  134-5,  230;  Higgins, 
op.  cit.  above  (n.  21),  pp.  58-130;  Asamoah,  loc.  cit.  above  (n.  5),  p.  228;  Dugard,  loc.  cit.  above 
(n.  399),  p.  54.  But  see  Vallat,  loc.  cit.  above  (n.  22),  pp.  240-3. 

456  Claude,  loc.  cit.  above  (n.  334),  pp.  376-8;  Bowett,  ‘International  Law  and  Economic  Coercion’, 
Virginia  Journal  of  International  Law,  16  (1976),  p.  246;  Brewer,  loc.  cit.  above  (n.  382),  p.  77; 
Bedjaoui,  op.  cit.  above  (n.  123),  p.  188;  Feuer,  loc.  cit.  above  (n.  444),  pp.  305-6;  Sukovic,  loc.  cit. 
above  (n.  34),  p.  370. 

457  Gottlieb,  loc.  cit.  above  (n.  130),  p.  348;  Roling,  loc.  cit.  above  (n.  424). 
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effects  and  individual  resolutions  at  single  points  of  time  one  may  lose 
sight  of  the  entire  picture  as  it  has  developed  over  the  last  forty  years. 

V.  Factors  in  Determining  the  Effect  of  General 

Assembly  Resolutions 

(a)  General  Comments 

It  is  difficult  to  make  general  conclusions  concerning  the  effect  of 
General  Assembly  resolutions  which  would  be  automatically  applicable  to 
all  resolutions.  Leaving  aside  extreme  positions,  it  is  generally  agreed  that 
the  effect  of  a  particular  resolution  is  dependent  on  a  number  of  factors. 
President  Jimenez  de  Arechaga  states: 

The  determination  of  [the  legal  effect  of  resolutions]  is  a  matter  requiring 
careful  analysis  in  each  case  and  with  respect  to  each  provision  and  paragraph  of  a 
given  resolution,  taking  into  account,  inter  alia,  the  drafting  of  the  text;  the  voting 
strength  it  obtained;  the  statements  made  by  members  during  the  process  of 
deliberation  and  the  subsequent  conduct  of  States  (and  of  the  United  Nations 
itself)  in  respect  of  each  resolution.458 

Other  commentators  have  presented  similar  catalogues  of  factors  to  be 
taken  into  consideration  in  determining  the  effect  of  resolutions.459  These 
factors  may  be  considered  in  weighing  a  resolution  in  relation  to  a  number 
of  different  effects.  These  include  its  binding  force  or  obligatory  effect; 
its  general  acceptability  as  an  interpretation;  its  declaratory  effect;  its 
contribution  to  law-making  processes;  its  status  as  State  or  institutional 
practice  or  opinio  juris',  its  weight  as  evidence;  its  effectiveness;  and  other 
legal  and  non-legal  effects.  Most  of  these  relate  to  obligation  or  potential 
obligation.  Effectiveness,  which  concerns  actual  results,  on  the  other 
hand,  may  be  quite  distinct  from  obligation,  although  there  is  interplay 
between  the  two.460  Professor  Gabriella  Rosner  Lande,  examining  in 
detail  factors  relating  to  the  effectiveness  of  resolutions,  notes  that  the 
perception  of  resolutions  as  binding  is  one  factor  contributing  to  their 
effectiveness.461  On  the  other  hand,  the  more  effective  a  resolution  may  be 

458  Loc.  cit.  above  (n.  5),  p.  31. 

459  Mendelson,  loc.  cit.  above  (n.  5),  p.  95;  Asamoah,  loc.  cit.  above  (n.  5),  pp.  214,  228-9;  Bleicher, 
loc.  cit.  above  (n.  74),  pp.  458,  462;  Castles,  loc.  cit.  above  (n.  74),  pp.  70-1;  Falk,  loc.  cit.  above 
(n.  1 31),  pp.  786,  790;  Skubiszewski,  loc.  cit.  above  (n.  3),  pp.  99-102,  315-16;  Feuer,  loc.  cit.  above 
(n.  444),  pp.  299-301;  Fatouros,  loc.  cit.  above  (n.  173),  p.  662;  Mosler,  op.  cit.  above  (n.  5),  pp.  88-9; 
Schermers,  op.  cit.  above  (n.  9),  p.  805;  American  Law  Institute,  Restatement  (TD  No.  6),  loc.  cit. 
above  (n.  231),  p.  37;  Gabriella  Rosner  Lande,  loc.  cit.  above  (n.  298),  pp.  165-6;  ‘The  Effect  of  the 
Resolutions  of  the  United  Nations  General  Assembly’,  in  Wood  (ed.),  The  Process  of  International 
Organization  (1971),  pp.  202-3;  Schwebel,  loc.  cit.  above  (n.  175),  p.  12;  di  Qual,  op.  cit.  above 
(n.  96),  p.  252;  Fawcett,  op.  cit.  above  (n.  23),  pp.  174-5.  See  also  McDougal  and  Reisman,  op.  cit. 
above  (n.  289),  pp.  266,  366-7 . 

460  Above,  pp.  105-6. 

461  Professor  Lande  writes:  ‘The  views  of  governments  on  the  legal  force  of  a  resolution  and  their 
behavior  pertaining  to  it  may  well  be  interrelated’,  in  Wood  (ed.),  op.  cit.  above  (n.  459),  p.  210.  See 
also  Castles,  loc.  cit.  above  (n.  74),  pp.  70-1. 
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in  practice,  the  more  likely  it  will  contribute  to  the  development  of  law  and 
the  creation  of  obligation.462 

As  noted  previously  one  must  also  distinguish  validity  from  binding 
force.  The  factors  contributing  to  each  are  quite  different.  But  again 
validity  may  be  an  essential  factor  for  the  binding  force  or,  for  that  matter, 
the  effectiveness  of  resolutions.  And  effectiveness  may  confirm  a  validity 
otherwise  in  doubt  and  lead  to  binding  force.463 

(b)  Individual  Factors 

Some  of  the  factors  or  elements  to  consider  in  determining  the  effect  of 
General  Assembly  resolutions  are  examined  in  the  following  paragraphs. 

i.  Status,  capacity  and  validity 

First  among  individual  factors  is  the  status  and  capacity  of  the  organ  or 
organization  adopting  the  resolution  and  the  validity  of  the  resolution 
itself.  This  might  be  labelled  an  authority  factor.464  On  the  affirmative 
side,  the  UN  is  recognized  as  the  paramount  world  organization, 
something  more  than  primus  inter  pares  in  the  UN  system.465  The  General 
Assembly,  listed  in  the  Charter  first  among  the  principal  organs  of  the  UN 
(Article  7),  is  the  organ  in  which  all  members  are  represented.  It  is  the 
most  representative  body  of  the  world  community  or,  if  one  prefers,  of  the 
international  community  of  States  or  simply  of  the  States  of  the  world.466 

On  the  negative  side  is  the  widely  held  perception  that  most  Assembly 
resolutions  are  recommendatory.  The  accuracy,  or  rather  the  inaccuracy, 
of  this  perception  is  the  subject  of  much  of  this  article.  It  is,  however, 
because  of  this  consideration  that  one  must  look  at  other  factors.  To  the 
extent  that  the  General  Assembly  is  expressly  authorized  to  take  binding 
decisions  it  is  unnecessary  to  look  beyond  validity  and  intent,  and  if  the 
Assembly  were  expressly  authorized  to  take  binding  decisions  on  all 
questions  within  its  competence  further  discussion  would  be  super¬ 
fluous.467 

With  respect  to  validity,  if  a  resolution  is  adopted  with  the  majorities 

462  Lande,  loc.  cit.  above  (n.  298),  p.  165,  and  (n.  459),  pp.  210-11. 

463  Above,  p.  100;  Sorensen,  ‘Theory  and  Reality  in  International  Law’,  Proceedings  of  the 
American  Society  of  International  Law,  75th  Anniversary  Convocation  (1981),  p.  148.  See  Lande  in 
Wood  (ed.),  op.  cit.  above  (n.  459),  pp.  208-10. 

464  See  McDougal  and  Reisman,  op.  cit.  above  (n.  289),  pp.  281-2,  377-8;  Reisman,  loc.  cit.  above 
(n.  289),  pp.  103,  107-10.  See  also  Asamoah,  loc.  cit.  above  (n.  5),  p.  224. 

465  See  Detter,  op.  cit.  above  (n.  10),  pp.  147-50.  The  International  Court  of  Justice  referred  to  the 
UN  as  ‘the  supreme  type  of  international  organization’:  ICjf  Reports,  1949,  p.  179.  Professor  Tunkin 
described  the  UN  as  ‘an  international  organization  which  has  been  put  by  States  in  a  predominant 
position  with  regard  to  all  other  international  organizations’:  loc.  cit.  above  (n.  16),  pp.  18-19.  See  also 
Article  103  of  the  Charter. 

466  Judge  Mosler  writes:  ‘An  indication  of  the  extent  to  which  a  resolution  reflects  the  general 
opinion  of  the  international  legal  community,  which  is  almost  coextensive  with  the  membership  of  the 
United  Nations,  is  the  strength  of  support  in  the  General  Assembly’:  op.  cit.  above  (n.  5),  p.  90. 

467  Cf.  the  position  of  the  Security  Council  under  Article  25  of  the  Charter.  See  discussion  in  the 
Namibia  judgment,  ICJ  Reports,  1971,  pp.  52-3. 
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required  by  Article  18,  there  is  a  prima  facie  presumption  of  its  legality.468 
Other  procedural  requirements  such  as  quorum  are  also  relevant,  as  is  the 
question  of  ultra  vires  which  arises  primarily  in  connection  with  domestic 
jurisdiction  issues  under  Article  2  (7)  and  relations  with  the  Security 
Council  under  Articles  1 1  (2)  and  12(1).  It  is  much  too  late  in  the  history  of 
the  UN  to  raise  the  issue  with  respect  to  the  competence  of  the  General 
Assembly  to  adopt  declaratory  resolutions  which  has  been  firmly  estab¬ 
lished  for  over  forty  years.469  Much  has  been  written  on  the  subject  of  ultra 
vires  and  the  discussion  will  not  be  repeated  here.  It  may  be  briefly  noted 
that  since  each  organ  is  in  the  first  instance  the  judge  of  its  own 
competence,  there  is  a  presumption  of  intra  vires  which  is  difficult  to 
overcome.470  No  review  procedure  is  available  unless  the  General 
Assembly  itself  decides  to  request  an  advisory  opinion  from  the  Inter¬ 
national  Court  of  Justice.  It  may  also  be  recalled  that  the  Court  in  a  dictum 
in  the  Expenses  case  considered  that  even  an  ultra  vires  resolution  might 
create  binding  financial  obligations.471 

The  validity  of  a  resolution  is,  nevertheless,  a  factor  which  must  be 
taken  into  consideration.  Reasonable  doubt  as  to  whether  the  General 
Assembly  had  acted  within  its  competence  would  have  a  negative  impact 
on  the  effectiveness  of  a  resolution  and  on  its  other  potential  effects. 

2.  Nature  and  content 

A  second  factor  is  the  nature  and  content  of  a  resolution.472  Is  it  a 
decision,  a  declaration,  a  determination  or  a  ‘recommendation’?  The  title 
alone  cannot  change  the  nature  of  a  resolution,  but  its  substantive 
content — whether  it  declares  or  recommends — is  significant.473  Also 
relevant  is  the  nature  of  the  question  with  which  the  resolution  deals.474 
Does  it  rely  on  traditional  sources  of  international  law  and  is  there  a 

468  Article  1 8  provides  that  decisions  on  important  questions  shall  be  made  by  a  two-thirds  majority 
of  members  present  and  voting  and  decisions  on  other  questions  by  a  majority  of  members  present  and 
voting.  Under  the  rules  of  procedure  members  who  abstain  are  not  included  in  those  present  and 
voting. 

469  Above,  pp.  44-5,  99-100. 

47°  jqj  Reports,  1962,  p.  168.  See  Basak,  op.  cit.  above  (n.  4),  pp.  88-91. 

471  ICJ  Reports,  1962,  p.  168.  But  see  Conforti,  loc.  cit.  above  (n.  16),  pp.  270-1,  and  also  pp.  26s, 
266,  who  stresses  the  importance  of  validity. 

472  The  American  Law  Institute  refers  to  ‘the  subject  of  the  resolution’:  Restatement  (TD  No.  6), 
Reporters’  Notes,  loc.  cit.  above  (n.  231),  pp.  37,  47-  Judge  Mosler  refers  to  ‘the  content  of  the 
principles  proclaimed’:  op.  cit.  above  (n.  5),  p.  89.  The  Special  Committee  on  Friendly  Relations,  with 
respect  to  Resolution  2131  (XX),  referred  to  ‘the  scope  and  profundity  of  its  contents’  as  a  factor 
supporting  its  conclusion  that  the  resolution  ‘reflects  a  universal  conviction  which  qualifies  it  to  be 
regarded  as  an  authentic  and  definite  principle  of  international  law’.  See  Skubiszewski,  loc.  cit.  above 
(n.  3),  pp.  95-6,  102.  See  also  Asamoah,  loc.  cit.  above  (n.  5),  p.  229;  Lande  in  Wood  (ed.),  op.  cit. 
above  (n.  459),  p.  204;  Bleicher,  loc.  cit.  above  (n.  74),  p.  453;  Castles,  loc.  cit.  above  (n.  74),  pp.  70-1 ; 
Castaneda,  ‘The  Underdeveloped  Nations  and  the  Development  of  International  Law’,  International 
Organization ,  15  (1961),  p.  46;  Elias,  loc.  cit.  above  (n.  303),  pp.  213-15,  and  loc.  cit.  above  (n.  265), 
pp.  29-30;  Fawcett,  op.  cit.  above  (n.  23),  p.  174. 

473  Above,  pp.  68-9. 

474  Lande  in  Wood  (ed.),  op.  cit.  above  (n.  459),  p.  204. 
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reasonable  relationship  with  existing  principles?475  Does  it  concern  a 
highly  controversial  or  sensitive  political  issue?4'6  The  subject-matter  of 
the  resolution,  the  stage  at  which  the  Assembly  is  seised  of  the  ques¬ 
tion,  and  the  way  in  which  it  deals  with  the  problem  may  be  relevant 
particularly  with  respect  to  the  effectiveness  of  the  resolution. 

3.  Time  and  circumstances 

The  time  and  circumstances  will  also  be  relevant  factors.  There  have 
been  periods  when  the  UN  appeared  to  enjoy  more  confidence  than  at 
others.  The  international  climate  in  which  the  resolution  is  adopted  may 
influence  its  weight.477 

4.  Method  of  preparation 

A  factor  which  received  considerable  attention  in  the  work  of  the  Institut 
de  Droit  International  is  the  method  by  which  the  text  of  a  resolution  is 
elaborated.478  Both  the  procedure  and  the  nature  and  composition  of  the 
organ  are  considered  relevant.  A  procedure  that  facilitates  negotiation  and 
reflection  is  desirable.  As  to  composition,  views  differed,  some  preferring 
an  organ  composed  of  independent  experts479  and  others  representatives 
of  States.480  Sir  Gerald  Fitzmaurice  in  his  Centenaire  report  to  the  Institut 
also  emphasized  the  method  of  preparation.481 

5.  Terms  and  intent 

The  terms  of  the  resolution  itself  are  a  factor  which  is  rightly  accorded 
considerable  weight.482  Is  the  resolution  drafted  in  precise  legal  language? 
Are  the  words  which  it  employs  mandatory  or  hortatory?483  Does  it 


475  Asamoah,  op.  cit.  above  (n.  6),  p.  118;  Castaneda,  loc.  cit.  above  (n.  472). 

476  Lande  in  Wood  (ed.),  op.  cit.  above  (n.  459),  p.  204;  Asamoah,  loc.  cit.  above  (n.  5),  p.  229. 

477  Lande,  loc.  cit.  above  (n.  298),  pp.  165-6  and  (n.  459),  pp.  203-4. 

478  Skubiszewski,  loc.  cit.  above  (n.  3),  pp.  72-80,  175-6,  315-18.  For  observations  of  members  of 
the  13th  Commission  see  Bindschedler,  ibid.,  p.  252;  McDougal,  ibid.,  pp.  258-9;  McWhinney, 
ibid.,  p.  264;  Monaco,  ibid.,  p.  267;  Mosler,  ibid.,  p.  270;  Rosenne,  ibid.,  p.  277;  Seyersted,  ibid., 
p.  285;  Suy,  ibid.,  p.  290;  Ustor,  ibid.,  p.  293;  Valticos,  ibid.,  p.  297;  Virally,  ibid.,  p.  300;  Zemanek, 
ibid.,  pp.  303-4. 

479  Bindschedler,  ibid.,  p.  252. 

480  Zemanek,  ibid.,  p.  303. 

481  Loc.  cit.  above  (n.  348).  See  also  Alston,  loc.  cit.  above  (n.  194),  pp.  618-21;  van  Hoof,  op.  cit. 
above  (n.  161),  pp.  223-4. 

482  Mendelson,  loc.  cit.  above  (n.  5),  p.  95;  American  Law  Institute,  Restatement  (TD  No.  6), 
Reporters’  Notes,  loc.  cit.  above  (n.  231),  pp.  37,  47;  Asamoah,  loc.  cit.  above  (n.  5),  pp.  21 1, 220;  Falk, 
loc.  cit.  above  (n.  131),  p.  786;  Skubiszewski,  loc.  cit.  above  (n.  3),  p.  98;  Claude,  loc.  cit.  above  (n.  334), 
p.  375;  Onuf,  loc.  cit.  above  (n.  281),  p.  776;  Dubitzky,  ‘The  General  Assembly’s  International 
Economics’,  Harvard  International  Law  Journal ,  16  (1975),  p.  675;  Higgins,  'The  Identity  of 
International  Law’,  in  Bin  Cheng  (ed.),  International  Law:  Teaching  and  Practice  (1982),  p.  28;  di 
Qual,  op.  cit.  above  (n.  96),  pp.  252-3;  van  Hoof,  op.  cit.  above  (n.  1 6 1 ),  p.  223;  Fawcett,  op.  cit.  above 
(n.  23),  pp.  174-6;  Bleicher,  loc.  cit.  above  (n.  74),  pp.  453,  458,  474,  477.  Professor  Bleicher  suggests 
terms  in  which  a  resolution  asserting  the  Assembly’s  ‘full  lawmaking  potential’  might  be  drafted:  ibid., 
p.  478. 

483  Sir  Kenneth  Bailey,  loc.  cit.  above  (n.  13),  pp.  236-7. 
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purport  to  declare  existing  principles  of  law,  to  interpret  the  Charter,  to 
affirm  obligations  or  to  make  determinations  of  fact  or  law?  Dr  Akehurst 
takes  the  position  that  resolutions  may  be  authority  for  the  content  of 
customary  law  only  if  they  claim  to  be  declaratory  of  existing  law.484 
Others  would  go  beyond  this  position  and  find  a  declaratory  intent  implicit 
in  the  terms  of  a  resolution  or  even  in  the  statements  or  actions  of 
members.485 

Intent  is  widely  recognized  as  a  very  important  factor.486  The  intention 
may  be  that  of  the  Assembly  as  a  whole  or  that  of  the  individual  members. 

The  intention  of  the  Assembly  may  be  either  expressly  stated  or  implied 
from  the  terms  of  the  resolution,  or  it  may  be  ascertained  from  extraneous 
sources  such  as  explanations  by  the  sponsors,  statements  in  the  debate, 
explanations  of  vote  and  the  circumstances  surrounding  the  adoption  of 
the  resolution.  A  question  may  be  asked  whether  the  limitations  on  the  use 
of  travaux  preparatoires  in  the  case  of  treaties  should  apply  to  resolu¬ 
tions.48,  If  the  terms  of  the  resolution  are  clear,  is  it  permissible  to  resort  to 
the  drafting  history  to  show  a  contrary  intent?  While  principles  for 
the  interpretation  of  treaties  have  been  developed  through  the  courts 
and  codified  in  the  Vienna  Convention,  there  are  no  established  rules 
governing  the  interpretation  of  resolutions.  Treaty  rules  might  be  applied 
mutatis  mutandis  in  analogous  situations.488  When  the  resolution  contains 
a  binding  decision  expressly  authorized  by  the  Charter,  or  where  it 
constitutes  an  agreement,  it  would  appear  reasonable  to  apply  the  treaty 
rule  on  travaux  preparatoires.  The  rule  might  also  be  relevant  for  the 
determination  of  the  meaning  of  the  text  of  a  resolution,  and  even  in 
ascertaining  the  intention  of  the  Assembly  as  an  organ.  However,  the 
purpose  of  the  present  enquiry  is  not  to  determine  the  meaning  of  the  text 
but  the  weight  to  be  given  to  the  resolution  in  various  contexts.  Since  for 
this  purpose  the  intention  of  individual  members  as  well  as  the  intention  of 
the  General  Assembly  as  a  whole  will  be  relevant,  it  may  be  reasonable  to 
look  at  the  travaux  preparatoires  for  evidence  of  the  actual  intent  of 
members  even  when  the  terms  of  the  resolution  are  clear.  The  actual 
intent  of  States,  if  expressed  in  the  records,489  together  with  the  terms  of 
the  resolution  and  other  relevant  material,  would  all  be  considerations  to 
be  taken  into  account  in  reaching  conclusions  concerning  the  weight  to  be 
given  to  a  particular  resolution. 


484  Akehurst,  loc.  cit.  above  (n.  1 1 8),  pp.  6-7. 

485  Jimenez  de  Arechaga,  loc.  cit.  above  (n.  5),  p.  31;  Mendelson,  loc.  cit.  above  (n.  5),  p.  95. 

486  Mos]er)  0p  cjt.  above  (n.  5),  p.  89;  Asamoah,  loc.  cit.  above  (n.  5),  pp.  211-29;  Skubiszewski, 
loc.  cit.  above  (n.  3),  pp.  99,  327;  Asamoah,  op.  cit.  above  (n.  6),  pp.  68-9. 

487  Cf.  Villiger,  op.  cit.  above  (n.  86),  p.  238. 

488  See  van  Hoof,  op.  cit.  above  (n.  161),  pp.  220-1.  See  also  Fitzmaurice,  op.  cit.  above  (n.  47), 
pp.  363-6,  on  the  interpretation  of  unilateral  declarations. 

489  Dr  Akehurst  emphasizes  the  necessity  for  intent  to  be  expressed:  ‘The  motives  of  the  States 
concerned  are  irrelevant .  .  .  what  counts  is  what  State  A  says  or  refrains  from  saying  in  public,  not  what 
State  A  secretly  believes’:  loc.  cit.  above  (n.  118),  p.  39. 
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6.  Voting  patterns  ( degree  of  support) 

The  number  of  votes  and  the  voting  patterns  are  also  considered  a  most 
important  factor  in  measuring  the  weight  of  resolutions.490  This  factor  is 
not  relevant  with  respect  to  the  legal  effect  of  resolutions  having  binding  or 
operative  effects  such  as  those  apportioning  expenses  under  Article  17  of 
the  Charter  or  establishing  subsidiary  organs  under  Article  22. 491  Nor  is 
this  factor  relevant  for  any  validly  adopted  resolution  with  respect  to  the 
normal  obligations  of  membership  related  to  good  faith  and  co-opera¬ 
tion.492  A  resolution  adopted  by  a  majority  of  one,  or  in  the  case  of  an 
important  question  by  a  two-thirds  majority,  is  a  valid  resolution  of  the 
organization  entitled  to  respect  as  such.  It  cannot  be  ignored.493  However, 
even  with  respect  to  resolutions  that  are  binding  under  express  Charter 
provisions,  the  size  of  the  vote  may  in  fact  be  relevant  to  effectiveness  as 
distinguished  from  legal  obligation. 

With  respect  to  other  resolutions,  the  degree  of  support  is  relevant  to  the 
weight  given  to  the  resolution  regarding  a  number  of  legal  effects.494 
Resolutions  that  are  adopted  unanimously,  or  nearly  unanimously,  or  by  a 

490  Jimenez  de  Arechaga,  loc.  cit.  above  (n.  5),  pp.  31-2;  Mendelson,  loc.  cit.  above  (n.  5),  p.  95; 
Schermers,  op.  cit.  above  (n.  9),  p.615;  Sohn,  in  Bos  (ed.),  op.  cit.  above  (n.  74),  pp.  56-8;  Joyner,  loc. 
cit.  above  (n.  9),  p.  464;  Akehurst,  loc.  cit.  above  (n.  1 18),  pp.  6-7;  Mosler,  op.  cit.  above  (n.  5),  pp. 
89-91;  American  Law  Institute,  Restatement  (TD  No.  6),  Reporters’  Notes,  loc.  cit.  above  (n.  231), 
pp.  37,  47;  Sir  Kenneth  Bailey,  loc.  cit.  above  (n.  13),  p.  235;  Castles,  loc.  cit.  above  (n.  74),  p.  83; 
D’Amato,  loc.  cit.  above  (n.  252),  pp.  107-8;  Falk,  loc.  cit.  above  (n.  131),  pp.  786-7,  and  op.  cit.  above 
(n.  74),  p.  154;  Skubiszewski,  loc.  cit.  above  (n.  3),  pp.  323-5;  see  also  observations  of  Bindschedler, 
ibid.,  p.  250;  Jessup,  ibid.,  p.  255;  McDougal,  ibid.,  p.  258;  McWhinney,  ibid.,  p.  262;  Mosler,  ibid., 
p.  269;  Rosenne,  ibid.,  p.  276;  Schachter,  ibid.,  p.  282;  Seyersted,  ibid.,  p.  285;  Ustor,  ibid.,  p.  292; 
Valticos,  ibid.,  p.  296;  Zemanek,  ibid.,  pp.  302-3;  Virally,  loc.  cit.  above  (n.  86),  pp.  204-5;  ^  illiger, 
op.  cit.  above  (n.  86),  pp.  8-9;  Quincy  Wright,  ‘Custom  as  a  Basis  for  International  Law  in  the 
Post-war  World’,  Indian  Journal  of  International  Law,  7  (1967),  p.  9,  quoted  by  Mr  Chagla, 
Representative  of  India  in  the  Namibia  proceedings,  ICJ  Pleadings ,  Namibia  (1970),  voi.  2,  p.  117; 
Bokor-Szego,  op.  cit.  above  (n.  122),  p.  72;  Schwebel,  loc.  cit.  above  (n.  175),  p.  12  ( Forum 
Internationale)',  Claude,  loc.  cit.  above  (n.  334),  p.  375;  Flint,  ‘Foreign  Investment  and  the  New 
International  Economic  Order’,  in  Hossain  and  Chowdhury,  Permanent  Sovereignty  over  Natural 
Resources  in  International  Law)  1980),  p.  158;  Bindschedler,  loc.  cit.  above  (n.  36),  pp.  348-9;  di  Qual, 
op.  cit.  above  (n.  96),  pp.  253-5. 

491  Above,  pp.  46-7. 

492  Above,  pp.  121-3.  The  Report  to  the  Institut  de  Droit  International  notes  that  a  resolution 
considered  solely  as  a  UN  Act  is  governed  by  Article  18  and  the  size  of  the  majority  is  otherwise 
irrelevant:  loc.  cit.  above  (n.  3),  p.  321. 

493  See  Judge  Lauterpacht,  ICJ  Reports,  1955,  pp.  1 1 5-23,  above,  pp.  121-3.  Judge  Elias  refers  to 
‘The  democratic  principle’,  in  Friedman  et  al.,  op.  cit.  above  (n.  303),  p.  51 .  The  learned  Judge  goes 
further  than  most  observers  in  saying  all  such  resolutions  are  binding.  E.  Lauterpacht  has  concluded 
that  in  determining  subsequent  practice  ‘Generally,  no  special  emphasis  has  been  laid  on  the  character 
of  the  vote — whether  unanimous  or  majority — which  has  occasioned  the  conduct  in  question':  loc.  cit. 
above  (n.  52),  p.  458.  See  also  McGinley,  loc.  cit.  above  (n.  88),  pp.  228-9.  In  any  event  it  should  be 
agreed  that  principles  of  good  faith  and  co-operation  apply  to  validly  adopted  resolutions  without 
regard  to  the  size  of  the  vote. 

494  Virally,  loc.  cit.  above  (n.  86),  pp.  204-5;  Higgins,  loc.  cit.  above  (n.  1 3 1 ),  pp.  41-2;  Villiger,  op.  cit. 
above  (n.  86),  p.  9;  Asamoah,  op.  cit.  above  (n.  6),  p.  244;  Sir  Kenneth  Bailey,  loc.  cit.  above  (n.  13), 
p.  235;  Mosler,  op.  cit.  above  (n.  5),  pp.  89-91;  Castles,  loc.  cit.  above  (n.  74);  Schwelb,  loc.  cit.  above 
(n.  290),  pp.  645-6;  Schwebel,  Digest  of  United  States  Practice  in  International  Law  (1975),  p.  85;  loc. 
cit.  above  (n.  175),  p.  12.  But  see  Abi-Saab,  loc.  cit.  above  (n.  22),  p.  97,  and  McGinley,  loc.  cit.  above 
(n.  88),  who  consider  the  size  of  the  majority  to  be  less  important. 
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true  consensus  (i.e.  one  not  accompanied  by  crippling  reservations)  carry 
considerable  weight  as  interpretations  of  the  Charter,  statements  of  law  or 
quasi-judicial  determinations.  It  is  normally  important  that  the  affirma¬ 
tive  votes  should  include  those  States  whose  support  may  be  necessary 
for  effective  implementation  and  States  from  all  economic  and  legal 
systems.495  If,  on  the  other  hand,  support  comes  from  only  certain  groups 
of  States,  with  other  groups  voting  against,  this  is  of  course  a  negative 
factor.496 

Commentators  differ  on  the  effect  of  abstentions,  some  treating  them 
almost  as  negative  votes  and  others  as  affirmative  votes.497  It  is  true  that  a 
large  proportion  of  abstentions  compared  with  affirmative  votes  would 
show  a  lack  of  enthusiasm  for  the  resolution,  but  the  better  view  is  to  treat 
abstentions,  as  a  general  rule,  as  acquiescence.498  Explanations  of  absten¬ 
tions  given  at  the  time  of  voting  may  be  relevant  in  determining  the 
meaning  of  an  abstention  in  a  particular  case.499 

7.  Effective  power 

Closely  related  to  the  degree  of  support  is  the  question  of  effective  power 
which  States  are  prepared  to  put  behind  a  resolution  once  it  is  adopted.500 
This  may  be  foreshadowed  by  sponsorship,  advocacy  and  voting  support 
of  a  resolution  by  the  more  powerful  or  influential  States  and  even  more  by 
their  actions  following  its  adoption.  Continued  solidarity  and  determina¬ 
tion  by  a  large  group  of  States  to  see  a  resolution  implemented  may  also  be 
an  effective  power  factor.501  In  this  connection  emphasis  has  also  been  put 
on  the  ‘quality,  quantity  and  intensity  of  community  support’.502 

495  Mosler,  op.  cit.  above  (n.  5),  p.  258;  Skubiszewski,  loc.  cit.  above  (n.  3),  pp.  233,  324;  Mosler, 
ibid.,  p.  269;  Schwebel  ( Forum  Internationale),  loc.  cit.  above  (n.  175),  p.  12;  Higgins,  loc.  cit.  above 
(n.  482),  p.  29;  Claude,  loc.  cit.  above  (n.  334),  p.  375. 

496  See  Dupuy  in  the  Texaco  case,  loc.  cit.  above  (n.  407);  Schwelb,  loc.  cit.  above  (n.  290), 
pp.  645-6;  Skubiszewski,  loc.  cit.  above  (n.  3),  p.  141;  American  Law  Institute,  Restatement  (TD 
No.  6),  Reporters’  Notes,  loc.  cit.  above  (n.  231),  p.  47. 

497  (Negative)  Skubiszewski,  loc.  cit.  above  (n.  3),  p.  137.  (Affirmative)  see  n.  498,  below.  See  di 
Qual,  op.  cit.  above  (n.  96),  pp.  254-5. 

498  Akehurst,  loc.  cit.  above  (n.  1 18),  pp.  6-7;  Bleicher,  loc.  cit.  above  (n.  74),  p.  45 1 ;  Villiger,  op.  cit. 
above  (n.  86),  p.  9;  see  also  Lissitzyn,  op.  cit.  above  (n.  265),  p.  36.  D’Amato  rejects  the  view  that 
abstention  may  be  treated  as  acquiescence  but  would  apply  considerations  of  estoppel:  loc.  cit.  above 
(n.  252),  pp.  113-15- 

499  As  mentioned,  this  analysis  of  voting  patterns  goes  only  to  the  weight  and  to  certain  effects  of  a 
resolution  and  not  to  its  validity  or  to  effects  tied  to  validity.  Support  for  a  resolution  is  a  factor  which 
may  be  applied  flexibly  to  particular  resolutions  and  the  significance  given  to  the  position  of  a  given 
State  or  States  may  vary  according  to  time  and  circumstances.  It  does  not,  therefore,  involve  some  of 
the  difficulties  encountered  in  trying  to  develop  schemes  of  weighted  voting  designed  to  give  a  State 
the  same  influence  within  an  organization  that  it  has  outside.  (For  material  on  weighted  voting  see 
Louis  B.  Sohn  (ed.),  Cases  on  United  Nations  Law  (2nd  edn.,  1967),  pp.  248-90.  For  a  short  critical 
analysis  see  Eichelberger,  UN— the  First  Twenty-five  Years  ( 1970),  pp.  1 52-3.)  For  an  example,  what 
influence  would  OPEC  States  have  been  given  if  a  decision  on  weighted  voting  were  taken  in  1965, 
1975  or  1985? 

500  See  Asamoah,  op.  cit.  above  (n.  6),  p.  71;  Giraud,  loc.  cit.  above  (n.  16),  p.  746. 

501  See  Bleicher’s  discussion  of  Resolution  1514  (XV),  loc.  cit.  above  (n.  74),  pp.  470-5. 

502  Cheever  and  Haviland,  op.  cit.  above  (n.  115),  p.  89,  quoted  in  Johnson,  loc.  cit.  above  (n.  6), 
p.  no;  Lande  in  Wood  (ed.),  op.  cit.  above  (n.  459),  p.  207. 
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8.  Cumulative  factor — repetition  and  recitation 

Another  factor  relevant  to  the  weight  and  effect  of  resolutions  is  their 
repetition  or  recitation  in  subsequent  resolutions.  Judge  Sir  Hersch 
Lauterpacht’s  suggestion  will  be  recalled  that  an  accumulation  of  recom¬ 
mendations  might  create  a  situation  in  which  continued  rejection  would 
amount  to  an  abuse  of  right.503  Judge  Tanaka  carried  this  idea  a  step 
further  by  concluding  that  an  accumulation  of  resolutions  could  result  in 
the  formation  of  a  rule  of  customary  international  law.504  Professor  Samuel 
A.  Bleicher,  in  one  of  the  better  articles  on  General  Assembly  resolutions, 
presented  an  excellent  study  of  ‘The  Legal  Significance  of  Re-Citation  of 
General  Assembly  Resolutions’  supported  by  computer  analysis.505 

The  repetitive  or  cumulative  factor  is  considered  significant  for  a 
number  of  reasons.  In  the  first  place,  it  demonstrates  continuity  and 
distinguishes  those  resolutions  having  stable  support  from  those  enjoying 
only  an  ephemeral  majority.506  It  also  strengthens  their  evidential  and 
precedential  value  and  increases  expectations  of  continued  interest  and 
support.  It  mobilizes  public  opinion  and  legal  thinking,  impresses  the 
importance  which  States  attach  to  the  resolution,  reinforces  claims  and 
confirms  a  persistent  practice.507 

Repetition  answers  the  objection  that  a  resolution  represents  only  a 
temporary  majority  which  may  quickly  change.  It  does  not  answer  the 
somewhat  specious  objection  of  ‘automatic  majorities’  often  made  by  the 
minority.  The  fact  that  the  majority,  even  if  composed  of  voting  blocks, 
continues  and  perhaps  even  increases  over  a  considerable  period  of  time  is 
evidence  of  solid  support.508 

Those  who  consider  for  one  reason  or  another  that  General  Assembly 
resolutions  have  no  legal  value  reject  repetition  as  a  strengthening  factor. 
They  assert  that  nothing  plus  nothing  is  still  nothing.509  This  is  of  course  a 
mathematical  truism,  but  it  has  meaning  only  if  one  accepts  the  initial 
premiss  that  resolutions  are  ‘nothing’.  Most  will  concede  that  they  are  at 
least  a  material  source,  or  evidence,  or  require  good  faith  consideration. 
If  one  grants  some,  however  minimal,  effect,  there  is  something  to 
accumulate,  and  after  all  it  is  the  accumulation* of  material  sources  (with 
opinio  juris)  which  makes  law.510 

503  Above,  pp.  122-3. 

504  Dissenting  opinion,  South  West  Africa  cases,  ICJ  Reports,  1966,  pp.  291-3.  See  Higgins,  loc.  cit. 

above  (n.  482),  pp.  29-31.  505  Loc.  cit.  above  (n.  74),  pp.  444-78.  506  Ibid.,  p.  453. 

507  Schermers,  op.  cit.  above  (n.  9),  pp.  608-9;  Bleicher,  loc.  cit.  above  (n.  74),  pp.  453-6; 
Bedjaoui,  op.  cit.  above  (n.  123),  p.  183  and  n.  1. 

508  Dr  Akehurst  comments:  ‘Unless  dissenting  States  are  numerous,  they  seldom  maintain  their 
dissent  for  long.  Resolutions  passed  by  large  majorities  at  meetings  of  international  organizations  will 
remind  them  how  isolated  they  are’:  loc.  cit.  above  (n.  1 1 8) ,  p.  27.  See  also  Fawcett,  op. 
cit.  above  (n.  23),  p.  175. 

509  Prosper  Weil,  loc.  cit.  above  (n.  368),  p.  417:  'thrice  nothing  to  make  something’;  MacGibbon, 
loc.  cit.  above  (n.  110),  p.  17. 

510  Professor  Salo  Engel  refers  to  ‘the  theory  of  legislation  by  accumulation’:  loc.  cit.  above  (n.  74), 
p.  1 1 5- 
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The  effect  of  repetition  is  itself  conditioned  on  a  number  of  related 
factors  including  in  particular  what  is  being  repeated  and  the  degree  of 
support.  Repeating  a  belief  by  States  that  a  given  principle  is  law  will  have 
a  different  effect  from  repeating  a  recommendation  for  particular  action. 
Increasing  support  for  a  series  of  resolutions  would  be  positive  while 
declining  support  would  be  negative.  When  the  repetition  is  accompanied 
by  other  positive  factors  such  as  unanimity  and  support  in  State  practice 
outside  the  Organization,  it  is  widely  recognized  as  legally  significant.511 

9.  State  practice 

Another  factor  emphasized  especially  by  those  taking  a  more  traditional 
approach  to  General  Assembly  resolutions  is  that  of  State  practice  or 
subsequent  conduct  of  States  outside  the  organization.  For  example,  Sir 
Kenneth  Bailey  stated  in  an  address  to  the  American  Society  of  Inter¬ 
national  Law:  ‘If  a  resolution  is  accepted  by  unanimity  and  is  generally 
followed  in  practice,  it  may  quickly  acquire  obligatory  character.’512  On 
the  other  hand,  State  practice  in  conflict  with  a  resolution  may  prevent  the 
formation  of  a  customary  rule. 

Some  consider  that  it  is  the  external  practice  (accompanied  by  opinio 
juris )  alone  which  creates  the  law  and  that  the  resolution  is  only  the 
stimulus.513  They  concede  that  the  process  may  be  greatly  accelerated  as  a 
result  of  the  resolution  but  do  not  count  it  as  a  normative  element.  On  the 
other  hand,  such  external  practice  may  be  considered  as  only  one  factor 
contributing  to  a  normative  effect  of  a  resolution.514  Where  the  resolution 
is  clearly  de  lege  ferenda  the  first  analysis  seems  best  to  describe  the 
process.  Where,  however,  the  resolution  purports  to  declare  existing  law 
the  second  is  preferred.  In  the  latter  situation  the  absence  of  contrary 
practice  (or  confirming  practice  within  the  organization)  may,  in  some 
cases,  be  sufficient  to  confirm  the  normative  effect  of  the  resolution.  In 
either  event,  less  practice  and  certainly  less  time  may  be  required  for  the 
emergence  of  a  rule  of  law  than  in  the  traditional  process  of  custom 
formation.515 

10.  International  organization  practice 

International  organization  practice  is  also  a  factor.  The  UN,  as  a  subject 
of  international  law,  can  itself  act  on  the  international  law  plane  and  its 


511  American  Law  Institute,  Restatement  (TD  No.  6),  Reporters’  Notes,  loc.  cit.  above  (n.  231), 
p.  37.  Paul  Szasz,  Director,  UN  General  Legal  Division,  has  reminded  the  present  writer  that 
repetition  may  create  legal  problems  for  the  Secretariat  because  small  discrepancies  from  year  to  year 
make  it  difficult  to  determine  precisely  the  present  rule.  It  may  not  be  clear  whether  slightly  differing 
provisions  supersede  or  supplement  each  other. 

512  Loc.  cit.  above  (n.  13),  p.  235. 

513  Akehurst,  loc.  cit.  above  (n.  118),  p.  52;  Engel,  loc.  cit.  above  (n.  74),  p.  1 1 6. 

614  See  Villiger,  op.  cit.  above  (n.  86),  pp.  144-5. 

515  For  a  description  of  the  process  see  Goldie,  loc.  cit.  above  (n.  148),  pp.  350-1.  See  also  di  Qual, 
op.  cit.  above  (n.  96),  pp.  255-6. 


134 


GENERAL  ASSEMBLY  RESOLUTIONS  REVISITED 


practice  can  contribute  to  the  formation  of  customary  law.516  If  UN 
practice,  apart  from  resolutions,  can  be  creative  of  rules  of  customary 
international  law,  then  it  may  certainly  be  a  factor  in  considering  the 
weight  and  effect  of  resolutions. 

In  speaking  here  of  international  organization  practice  as  a  factor 
affecting  the  status  of  General  Assembly  resolutions,  reference  is  made  to 
acts  of  the  organization  on  the  international  plane  other  than  the  simple 
adoption  by  the  Assembly  itself  of  further  resolutions.  The  latter  has  been 
treated  under  repetition  and  may  also  be  considered  a  form  of  State 
practice,  since  the  adoption  of  a  resolution  is  a  collective  act  of  the  member 
States  and  the  casting  of  votes  consists  of  individual  acts  of  States.517 

1 1.  Implementation  procedures 

An  extremely  important  factor  is  the  implementation  procedure 
provided  for  the  observation,  control  and  follow-up  of  a  resolution. 
Professor  Salo  Engel  has  mentioned  ‘legislation  by  implementation’.518 
The  relevance  for  effectiveness  is  obvious,  but  implementation  procedures 
will  also  be  significant  for  other  effects,  particularly  through  influencing 
practice  and  giving  rise  to  expectations.  They  may  be,  in  fact,  a  part  of 
international  organization  practice  or  even  State  practice.519 

Implementation  procedures  may  include  merely  the  gathering  of 
information  by  the  Secretariat  or  the  calling  for  reports  from  member 
States,  or  they  may  include  more  elaborate  machinery  such  as  the 
establishment  of  a  committee  charged  with  the  follow-up  and  imple¬ 
mentation  of  the  resolution.  The  procedures  established  for  implementa¬ 
tion  of  Resolution  1514  (XV)  are  recognized  as  having  had  a  major  impact 
on  the  decolonization  process  and  on  the  development  of  international  law 
in  this  area.520  Other  examples  of  special  implementation  procedures 
include  the  calling  for  unilateral  declarations  against  torture521  and 
information  programmes  designed  to  mobilize  public  opinion  as  in  the 
case  of  some  of  the  resolutions  on  South  Africa.522 


516  Akehurst,  loc.  cit.  above  (n.  118),  p.  1 1;  Jimenez  de  Arechaga,  loc.  cit.  above  (n.  5),  p.  3  1;  Sinha, 
loc.  cit.  above  (n.  96),  pp.  120-2;  Falk,  op.  cit.  above  (n.  74),  p.  154.  Judge  Mosler,  who  seems  to  reject 
the  idea  that  the  practice  of  the  organization  itself  takes  part  in  the  law  creating  process,  nevertheless 
considers  it  useful  evidence  of  the  content  of  international  law:  op.  cit.  above  (n.  5),  p.  146. 

517  Akehurst,  loc.  cit.  above  (n.  1 1 8) ,  p .  11. 

518  Engel,  loc.  cit.  above  (n.  74),  p.  115;  for  discussion  of  normative  effect  of  follow-up  procedures 
see  van  Hoof,  op.  cit.  above  (n.  161),  pp.  270-5. 

519  Professor  Falk  writes:  ‘If  the  resolution  enters  a  political  process  that  looks  toward  implementa¬ 
tion,  then  the  legislative  nature  of  the  claim  is  more  clear-cut,  that  is,  there  seems  to  be  some  explicit 
connection  between  the  status  of  the  claim  as  legislative  and  the  prospects  for  effective  implementation: 
the  better  the  prospects,  the  more  appropriate  the  label  “legislative”  ’:  loc.  cit.  above  (n.  13 1),  p.  787. 

520  See  n.  403  above. 

521  Above,  pp.  63-4. 

522  See  the  series  of  resolutions  promoting  an  ‘international  campaign  against  apartheid ’, 
particularly  Resolution  2202  (XXI)  of  16  December  1966,  GAOR,  21st  Session,  Supplement  No.  16 
(A/6316),  pp.  20-1.  For  recent  Assembly  action  see  Resolution  41/35  D  of  10  December  1986  on  the 
‘programme  of  work  of  the  Special  Committee  against  Apartheid' . 
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The  follow-up  procedures  for  the  OECD  voluntary  Code  of  Conduct 
for  Multi-National  Corporations  has  been  credited  with  considerable 
success  in  rendering  the  Code  effective  and  also  in  having  a  subtle  effect  on 
the  legal  status  of  portions  of  the  Code.523 

Implementation  procedures  may  be  carried  out  by  the  General 
Assembly,  either  acting  itself  at  subsequent  sessions,  or  through  sub¬ 
sidiary  organs  created  for  that  purpose,  or  through  requests  to  the 
Secretary-General.  Follow  up  may  also  occur  through  the  machinery  of 
the  Economic  and  Social  Council  (ECOSOC)  which  acts  under  the 
authority  of  the  General  Assembly.524  In  extreme  cases  the  General 
Assembly  may  ask  the  Security  Council  for  assistance  in  implementation 
where  a  threat  to  the  peace  or  breach  of  the  peace  is  involved.525 

523  Sanders,  loc.  cit.  above  (n.  356),  ‘Codes  of  Conduct  .  .  pp.  284-9,  294-5,  and  ‘Implementing 
International  Codes  .  .  .’,  pp.  241-54;  Baade,  loc.  cit.  above  (n.  356),  pp.  3-38;  Blanpain,  ‘The  OECD 
Guidelines  and  Labour  Relations;  Badger  and  Beyond’,  ibid.,  pp.  145-54;  The  Badger  Case  and  the 
OECD  Guidelines  for  Multinational  Enterprises  (1977);  Chance,  ‘Codes  of  Conduct  for  Multinational 
Corporations’,  The  Business  Lawyer  (Section  of  Corporation,  Banking  and  Business  Law  of  the 
American  Bar  Association),  33  (April  1978),  pp.  1811-14;  Fatouros,  loc.  cit.  above  (n.  361),  pp. 
958-72;  Evan  Benjamin,  ‘The  United  Nations  Code  of  Conduct  for  Transnational  Corporations, 
Establishing  a  New  Modus  Vivendi’,  Boston  University  International  Law  Journal,  1  (1982),  pp. 
98-103;  Stanley,  ‘International  Codes  of  Conduct  for  MNC’s:  a  Skeptical  View  of  the  Process’, 
American  University  Law  Review,  30  (1981),  pp.  1001-8.  See  also  Davidow  and  Chiles,  ‘The  United 
States  and  the  Issue  of  the  Binding  or  Voluntary  Nature  of  International  Codes  of  Conduct  Regarding 
Restrictive  Business  Practices’,  American  Journal  of  International  Law,  72  (1978),  p.  271. 

524  Article  64  of  the  Charter  provides  that  ECOSOC  ‘may  make  arrangements  with  the  Members  of 
the  United  Nations  and  with  the  specialized  agencies  to  obtain  reports  on  the  steps  taken  to  give  effect 
to  its  own  recommendations  and  to  recommendations  on  matters  falling  within  its  competence  made 
by  the  General  Assembly’.  See  also  Article  66  (1).  An  item  entitled  ‘Implementation  of  the  resolutions 
of  the  United  Nations’  has  been  included  in  the  agenda  of  the  37th  to  41st  Sessions  of  the  General 
Assembly,  but  consideration  has  been  postponed  to  the  subsequent  Session. 

525  In  Resolution  181  (I  I)  of  29  November  1 947  on  the  partition  of  Palestine,  the  General  Assembly 
requested  the  Security  Council  to  ‘determine  as  a  threat  to  the  peace,  breach  of  the  peace,  or  act  of 
aggression,  in  accordance  with  Article  39  of  the  Charter,  any  attempt  to  alter  by  force  the  settlement 
envisaged  by  this  resolution’:  GAOR,  2nd  Session  (A/519),  p.  132.  The  Security  Council  called  on  the 
permanent  members  to  consult  and  make  recommendations  to  it  ‘regarding  the  guidance  and 
instructions  which  the  Council  might  usefully  give  to  the  Palestine  Commission  with  a  view  to 
implementing  the  resolution  of  the  General  Assembly’:  Resolution  42  (1948)  of  5  March  1948, 
Security  Council  Official  Records,  3rd  year,  p.  14.  Unfortunately,  the  Council  declined  to  take 
enforcement  action.  See  Sloan,  loc.  cit.  above  (n.  2),  pp.  26-8. 

The  Security  Council  has  followed  up  on  some  General  Assembly  resolutions  relating  to  Namibia 
(Resolutions  245  (1968),  246  (1968),  264  (1969),  269  (1969),  276  (1970),  283  (1970),  3°i  (i970,  310 
(1972),  366  (1974),  385  (1976),  432  (1978),  532  (1983),  539  (1983),  566  (1985));  Portuguese  Colonies 
(Resolutions  163  (1961),  180  (1963),  183  (1963).  218  (1965),  312  (1972));  Rhodesia  (Resolutions  202 
(1965),  217  (1965),  232  (1966),  253  (1968),  277  (1970),  288  (197°)-  318  (1972),  386  (1976),  41 1  (1977). 
423  (1978),  424  (1978),  445  (1979),  448  (1979),  460  (1979),  463  (1980));  South  Africa  ( apartheid) 
(Resolutions  181  (1963),  182  (1963),  190  (1964).  191  ( 1 964).  282  (1970),  31 1  (1972),  402  (1976),  473 
(1980),  Decision  of  14  December  1981,  554  (1984),  55^  (1984))-  144  resolutions  adopted  at  its  41st 
Session  on  10  November  1986,  the  General  Assembly  urged  ‘the  Security  Council  to  consider  without 
delay  the  adoption  of  effective  mandatory  sanctions  against  South  Africa’  and  further  uged  it  ‘to  take 
steps  for  the  strict  implementation  of  the  mandatory  arms  embargo  instituted  by  it  in  resolution  418 
(1977)  and  the  arms  embargo  requested  in  its  resolution  558  (1984)  .  .  .  (Resolution  41/35  H,  paras.  5 
and  6;  see  also  Resolution  41/35  B,  paras.  5  and  6;  41/35  F,  para.  3  and  Resolution  41/63  D,  para.  21). 
The  Security  Council  on  28  November  1986  adopted  Resolution  591  (1986)  on  implementation  of  its 
mandatory  arms  embargo  against  South  Africa  (see  International  Legal  Materials,  26  (1987). 
pp.  187-9). 
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12.  Judicial  decisions 

In  addition  to  follow-up  procedures  through  political  organs,  pro¬ 
nouncements  of  the  International  Court  of  Justice  in  its  judgments  and 
advisory  opinions  may  also  be  an  important  factor.  In  the  Namibia  case, 
General  Assembly  resolutions  were  supported  by  both  the  Security 
Council526  and  the  International  Court  of  Justice.527  The  Court  has  also 
given  its  imprimatur  to  principles  in  the  Universal  Declaration  of  Human 
Rights,  the  Declaration  on  Decolonization  and  the  Friendly  Relations 
Declaration.528  Since  judgments  of  the  Court  are  themselves  subsidiary 
sources  of  international  law,  its  pronouncements  on  General  Assembly 
resolutions  can,  in  appropriate  cases,  contribute  to  the  law-making 
processes  begun  by  such  resolutions.529 

Citation  of  resolutions  by  other  international  tribunals,  judicial  and 
arbitral,  and  in  municipal  court  judgments  may  also  be  a  factor, 
although,  in  the  case  of  municipal  proceedings,  one  of  considerably  less 
significance.530 

13.  Opinion  of  jurists 

The  opinion  of  jurists  (‘teachings  of  the  most  highly  qualified  publicists 
of  the  various  nations’,  in  the  words  of  Article  38  (1)  (d)  of  the  Statute  of 
the  Court)  may  also  be  a  factor.531  Views  may  be  expressed  in  learned 
writings  with  respect  to  the  status  of  individual  resolutions  or  on  the  legal 
significance  of  resolutions  generally.  Should  a  preponderance  of  writers 
from  various  countries  and  representative  legal  systems  reach  a  positive 
conclusion  on  the  effect  of  a  particular  resolution,  the  weight  of  another 
subsidiary  source  would  be  added  to  that  resolution.  Conversely,  an 
opposite  conclusion  would  be  a  strong  negative  factor.  Where  opinions 
differ,  the  cogency  of  a  given  argument  may  exercise  influence  on  other 
factors. 

Amicus  briefs  and  affidavits  submitted  by  a  number  of  experts  in 
international  law  which  cited  General  Assembly  resolutions  were  un¬ 
doubtedly  influential  in  leading  the  US  Court  of  Appeals  in  the 


See  previous  note.  See  also  Rostow,  Palestinian  Self-Determination:  Possible  Futures  for  the 
Unallocated  Territories  of  the  Palestine  Mandate’,  Yale  Studies  in  World  Public  Order,  vol.  5 
(1978-9),  p.  157. 

527  ICJ  Reports,  1971,  p.  16. 

528  Ibid.,  p.  31;  ICJ  Reports,  1975,  pp.  32-4;  ICJ  Reports,  1980,  p.  42;  ICJ  Reports,  1986, 
PP  99-I°3.  106-8.  See  also  separate  or  dissenting  opinions  of  Azevedo,  ICJ  Reports,  1950,  p.  339; 
Levi  Carneiro,  ICJ  Reports,  1952,  p.  168;  Ad  Hoc  Judge  Guggenheim,  ICJ  Report’s,  1955,  P  .63; 
Bustamante,  ICJ  Reports,  1962,  p.  356;  Tanaka,  ICJ  Reports,  1966,  p.  293,  but  see  p.  288;  Padilla 
Nervo,  ibid.,  p.  468;  Ammoun,  ICJ  Reports,  1970,  pp.  31  1, 314,  322;  ICJ  Reports,  1971,  pp.  70-6,  78, 
79,  81, 84;  Padilla  Nervo,  ibid.,  pp.  115,1  17;  Dillard,  ICJ  Reports,  1975,  PP-  120-1;  De  Castro,  ibid. , 
pp.  169-70. 

529  See  Onuf,  loc.  cit.  above  (n.  281),  pp.  778-9.  See  also  Baxter,  loc.  cit.  above  (n.  156),  p.  296,  for 
the  role  of  the  ICJ  in  reception  of  treaty  precepts  into  customary  international  law. 

530  See  Higgins,  loc.  cit.  above  (n.  482),  p.  30. 

531  Goldie,  loc.  cit.  above  (n.  148),  pp.  345-6;  Falk,  loc.  cit.  above  (n.  131),  p.  786. 
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Filartiga  case  to  conclude  that  torture  was  a  tort  under  international 
law.532 

14.  Public  opinion 

While  the  opinion  of  those  skilled  in  the  law  may  be  legally  more 
important,  public  opinion  has  its  own  roles  to  play.  The  attitude  of 
governments  toward  a  resolution  may  be  influenced  either  by  the  internal 
public  opinion  of  their  citizens  or  by  external  world  opinion.  Even  where 
internal  opinion  is  less  significant  or  centrally  controlled,  a  State  will  wish 
to  avoid  opprobrium  in  the  larger  arena  of  world  public  opinion.533 

15.  Community  values,  needs  and  expectations 

Community  values,  community  expectations  and  community  needs  are 
also  factors  to  consider.  If  a  resolution  reflects  basic  values  generally 
shared  by  the  international  community,  it  will  gain  strength  from  those 
values  and  support  from  the  community.  If  it  meets  a  felt  need  for  a 
rule,  the  probability  of  its  acceptance  is  enhanced.  Expectations  which 
the  community  may  have  concerning  the  effect  of  a  resolution,  or  of 
resolutions  generally,  may  be  self-fulfilling.534 

16.  Morality 

Morality  is  an  intangible  factor,  but  one  that  interfaces  with  law.  The 
historical  role  that  natural  law  has  played  with  respect  to  international  law 
is  well  appreciated,  and  deep-felt  moral  convictions  continue  to  have  their 
impact.535  As  Professor  Oscar  Schacter  has  correctly  pointed  out,  contrary 
practice  is  of  less  significance  where  a  strong  moral  element  is  present  in  a 
resolution.536  Torture  is  universally  condemned  and  the  fact  that  it  is  still 
widely  practised  does  not  render  it  legitimate.  States  do  not  admit  it  or 
claim  it  as  a  right.  Nor  can  a  State  by  persistent  rejection  exclude  itself 
from  the  application  of  principles  prohibiting  racial  discrimination, 
particularly  when  they  rise  to  the  level  of  apartheid ,537 


532  FHartiga  v.  Peha-Irala ,  630  F  2d  876  (1980),  at  pp.  879,  883.  Views  of  other  writers  on  the  effect 
of  General  Assembly  resolutions,  including  the  present  writer’s  1948  article,  were  quoted  by  the 
Supreme  Court  of  Israel  in  the  Eichmann  case,  36  ILR  296-7. 

533  Lande,  loc.  cit.  above  (n.  298),  pp.  164-5;  Nehemiah  Robinson,  op.  cit.  above  (n.  34),  p.  52.  See 
also  Sanders,  ‘Codes  of  Conduct .  .  .’,  loc.  cit.  above  (n.  356),  p.  290,  with  respect  to  Codes  of  Conduct 
and  Multinational  Enterprises. 

534  McDougal,  Proceedings  of  the  American  Society  of  International  Law ,  73rd  Annual  Meeting 
(1979),  pp.  328-9;  Lande,  loc.  cit.  above  (n.  298),  p.  170,  and  (n.  459),  pp.  207-8;  Falk,  loc.  cit.  above 
(n.  1 31),  p.  786;  Schachter,  Alf  Ross  Memorial  Lecture,  loc.  cit.  above  (n.  16),  p.  13  n.  34;  Higgins, 
loc.  cit.  above  (n.  1 3 1 ),  pp.  40,  42.  Thomas  and  Thomas,  A  World  Rule  of  Law  (1975),  discuss  the  need 
for  (and  present  lack  of)  a  ‘mutual  Community  trust’:  see  pp.  9-14,  68-72,  particularly  p.  68,  with 
reference  to  General  Assembly  resolutions. 

535  Jenks,  op.  cit.  above  (n.  8),  pp.  291-300,  particularly  p.  298;  Brewer,  loc.  cit.  above  (n.  382), 
p.  76;  Schermers,  op.  cit.  above  (n.  9),  p.  605. 

536  Schachter,  Alf  Ross  Memorial  Lecture,  loc.  cit.  above  (n.  16),  p.  13. 

Bleicher,  loc.  cit.  above  (n.  74),  pp.  465,  477-8;  see  also  Dugard,  loc.  cit.  above  (n.  399). 
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17.  Credibility 

Finally,  there  is  the  factor  of  credibility.  This  is  a  crucial  factor  largely 
within  the  control  of  the  General  Assembly  itself  and  of  course  of  member 
States.  To  the  extent  that  the  Assembly  exemplifies  objectivity,  reliability 
and  restraint,  it  will  receive  general  respect  and  its  resolutions  will  enjoy  a 
high  degree  of  authority.  Conversely,  if  its  resolutions  are  biased,  arbitrary 
and  intemperate  they  will  lose  respect.538  In  establishing  credibility  it  is 
important  not  only  to  be  fair  and  reasonable  but  also  to  give  the  appearance 
of  being  so.  Some  things  even  when  true  are  better  left  unsaid  in  a 
resolution. 

Although  not  applicable  in  every  case,  the  consensus  procedure  if 
followed  by  all  in  good  faith  offers  the  opportunity  for  credible  results. 
The  majority  is  prepared  to  forego  its  preponderant  voting  advantage  in 
order  to  reach  a  result  which  is  generally  satisfactory.  Good  faith  requires, 
however,  that  all  members  make  a  genuine  attempt  to  achieve  reasonable 
results  and  that  once  the  consensus  is  reached  it  be  respected  by  all 
sides.539 

The  credibility  factor  can  create  either  a  benign  or  a  vicious  circle.  If  the 
General  Assembly  acts  reasonably  with  consideration  for  all  legitimate 
points  of  view,  its  resolutions  will  be  generally  respected,  general 
expectations  of  compliance  will  arise,  the  Assembly  will  be  careful  to 
produce  reasonable  results  and  an  upward  spiral  will  be  well  under  way. 
But  either  a  failure  by  the  General  Assembly  to  act  reasonably  or  a  failure 
by  States  to  accept  results  will  start  a  downward  spiral. 

(c)  Summary  of  Factors 

Many  or  all  of  the  foregoing  factors,  in  a  mix  appropriate  for  each 
resolution,  may  be  taken  into  account  in  considering  the  various  effects  or 
weight  to  be  given  to  a  particular  resolution.  The  factors  may  not  be  of 
equal  relevance  or  importance  with  respect  to  different  effects  such  as 
effectiveness,  general  acceptability  as  an  interpretation,  declaratory  effect 
or  binding  force.  Their  significance  may  vary  with  individual  resolutions. 
They  may  be  analysed  in  different  ways,  for  example  under  the  McDougal, 
Lasswell,  Reisman  formula  of  content,  authority  and  control  intention,540 
or  in  more  conventional  patterns  involved  in  the  traditional  law-making 
processes.  Three  factors — (1)  terms  and  intent,  (2)  voting  patterns  or 
support  and  (3)  State  practice — are  most  frequently  mentioned  and  are 
undoubtedly  among  the  most  important.  Repetition  or  recitation,  while 
more  controversial,  should  probably  also  be  added  to  the  short  list  of 
significant  factors  relevant  to  legal  effects. 

538  Asamoah,  op.  cit.  above  (n.  6),  p.  74,  points  out  that  ‘an  unrealistic  manipulation  of  majorities 
may  be  of  no  value  whatsoever’.  See  Bindschedler,  loc.  cit.  above  (n.  36),  p.  348;  concerning  credibility 
see  Alston,  loc.  cit.  above  (n.  194),  pp.  609,  621;  McWhinney,  op.  cit.  above  (n.  209),  pp.  232-3. 

539  Bedjaoui,  op.  cit.  above  (n.  123),  pp.  170-4. 

540  McDougal  and  Reisman,  op.  cit.  above  (n.  289),  pp.  249-84,  355-80;  Reisman,  loc.  cit.  above 
(n.  289),  p.  108. 


139 


GENERAL  ASSEMBLY  RESOLUTIONS  REVISITED 

The  challenge  remains  whether  an  adequate  formula  can  or  should  at 
this  time  be  developed  which  will  apply  these  factors  to  the  determination 
of  the  status  of  resolutions  generally. 

VI.  Conclusions 

In  his  book  The  International  Society  as  a  Legal  Community  Judge 
Hermann  Mosler  summarized  his  view  of  General  Assembly  resolutions 
as  follows: 

After  quite  a  long  and  fierce  dispute  it  now  seems  that  the  extreme  views,  on  the 
one  hand  that  resolutions  have  no  binding  effect  at  all  and  on  the  other  hand  that 
they  have  a  legislative  effect,  have  been  abandoned  and  that  a  generally  accepted 
view  is  emerging.  There  can  be  no  single  answer  to  the  question — resolutions 
must  be  distinguished  according  to  various  factors,  such  as  the  intention  of  the 
General  Assembly,  the  content  of  the  principles  proclaimed  and  the  majority  in 
favour  of  their  adoption.541 

While  agreeing  broadly  with  Judge  Mosler  that  each  resolution  must  be 
considered  on  its  own  merits  and  its  effects  weighed  in  the  light  of  various 
factors,  it  is  possible  to  recognize  some  principles  which  apply  to 
resolutions  as  a  whole  or  to  groups  or  categories  of  resolutions.  For  the 
purpose  of  analysis  three  main  categories  may  be  considered — Deci¬ 
sions,  Recommendations  and  Declarations.  One  might  add  a  number 
of  additional  categories  including  Determinations,  Interpretations  and 
Agreement.  There  will  be  overlapping  among  all  of  these  categories,  but 
the  latter  groups  in  particular  may  find  a  place  in  the  first  three  categories. 
They  may  therefore  best  be  considered  in  that  context. 

Decisions 

By  virtue  of  powers  expressly  or  impliedly  authorized  by  the  Charter, 
inherent  in  its  nature  or  acquired  through  practice,  the  General  Assembly 
may  take  decisions  having  binding  force  or  operative  effect.  While  these 
decisions  concern  mainly  budgetary  and  internal  organizational  matters, 
some  have  direct  and  many  have  indirect  external  effects  affecting 
obligations  of  States.  The  International  Court  of  Justice  in  the  Namibia 
advisory  opinion  referred  to  resolutions  ‘which  make  determinations  or 
have  operative  design’,542  and  in  the  advisory  opinion  on  Expenses,  to 
resolutions  having  ‘dispositive  force  and  effect’.543 

Some  decisions  (budgetary  resolutions  under  Article  17)  are  directly 
binding  on  members,  while  decisions  having  operative  effect  are  ‘action’  to 
which,  under  Article  2  (5),  is  appended  a  duty  to  give  ‘every  assistance’.544 
Determinations  and  interpretations  involved  in  decisions  are  binding  for 
the  particular  case  and  create  precedents  for  the  future. 

The  binding  force  and  operative  effect  of  decisions  applies  to  all  such 

541  Op.  cit.  above  (n.  5),  pp.  88-9. 

543  ICJ  Reports,  1962,  p.  163. 


542  JQJ  ReportSf  1971,  p.  50. 

544  Above,  pp.  50-2. 
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resolutions  validly  adopted  by  the  majorities  specified  in  Article  18  of  the 
Charter.  The  size  of  the  vote  is  legally  irrelevant,  although  a  decision  taken 
against  strong  opposition  may  result  in  a  refusal  of  some  States  to 
co-operate.  Thus  from  a  practical  point  of  view  agreement  or  acceptance 
may  be  material  even  with  respect  to  legally  binding  decisions. 

Recommendations 

Those  resolutions  of  the  General  Assembly  which  are  recommenda¬ 
tions  stricto  sensu,  granted  that  normally  they  are  non-binding,  never¬ 
theless  carry  with  them  obligations  of  co-operation  and  good  faith. 
Recommendations  in  the  economic  and  social  field  are  covered  by  the 
pledge  of  all  members  in  Article  56  to  take  joint  and  separate  action 
in  co-operation  with  the  organization.  Whether  recommendations  are 
‘action’  within  the  meaning  of  Article  2  (5)  may  be  debatable,  but  those 
resolutions  which  recommend  action  should  entail  the  duty  of  assistance 
provided  for  in  that  article  or  at  the  very  least  an  obligation  not  to  inter¬ 
fere  with  action  being  taken  by  other  States  in  accordance  with  the 
recommendation. 

The  foregoing  obligations  of  co-operation,  good  faith  and  assistance 
apply  to  all  validly  adopted  recommendations,  without  special  regard  to 
the  size  of  the  vote.  The  hortatory  effect  of  recommendations  will  be 
strengthened  by  unanimity  or  near  unanimity.  Recommendations  will  also 
have  value  as  precedents  and  may  gain  binding  force  through  acceptance 
or  estoppel. 

Declarations 

Declarations  are  a  species  of  General  Assembly  resolutions  based  on 
established  practice  outside  the  express  provisions  of  Chapter  IV  of  the 
Charter.  The  practice  of  adopting  declarations  is  consistent,  universally 
accepted  and  ‘immemorial’  in  the  sense  that  it  goes  back  to  the  very 
beginning  of  the  UN.  While  the  effect  of  declarations  remains  contro¬ 
versial,  they  are  not  recommendations  and  are  not  to  be  evaluated  as  such. 
It  is  here  in  particular  that  the  full  gamut  of  factors  discussed  in  Part  V  of 
this  article  may  be  specially  relevant.  Where,  however,  there  is  an  intent  to 
declare  law,  whether  customary,  general  principles  or  instant,  spontaneous 
or  new  law,  and  the  resolution  is  adopted  by  a  unanimous  or  nearly 
unanimous  vote  or  by  genuine  consensus,  there  is  a  presumption  that  the 
rules  and  principles  embodied  in  the  declaration  are  law.  This  presump¬ 
tion  could  only  be  overcome  by  evidence  of  substantial  conflicting  practice 
supported  by  an  opinio  juris  contrary  to  that  stated  or  implied  in  the 
resolution.  If  the  declaration  is  adopted  by  a  majority  vote  its  evidentiary 
value  is  to  be  weighed  in  the  light  of  all  relevant  factors.  It  would  in  any 
event  be  part  of  the  material  sources  of  customary  law  and  would 
constitute  an  expression  of  opinio  juris ,  or  a  lack  of  opinio  juris  for 
conflicting  norms,  of  those  States  voting  for  the  resolution. 
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Determinations,  interpretations  and  agreement 

As  noted  previously  determinations,  interpretations  and  agreement 
may  be  involved  in  any  of  the  preceding  categories  of  resolutions. 

Determinations  include  findings  of  fact  and  characterizations.  Such 
determinations  will  normally  enjoy  the  weight  of  the  resolution  in  which 
they  are  found.  If  embodied  in  a  decision  they  will  be  binding  for  the 
purpose  of  that  decision  and  will  have  precedential  value  in  other 
situations.  Determinations  contained  in  a  recommendatory  resolution  are 
entitled  as  a  minimum  to  the  same  respect  as  the  recommendation,  but  as 
findings  and  characterizations  they  may  have  greater  or  at  least  a  different 
effect.  They  may  justify  States  in  accepting  and  acting  on  the  determina¬ 
tions  in  situations  not  covered  by  the  recommendation  and  in  expecting 
other  States  to  respect  their  action.  Determinations  in  declarations 
confirming  rules  and  principles  as  existing  law  will  carry  special  eviden¬ 
tiary  w-eight.  Moreover,  determinations,  whether  in  decisions,  recom¬ 
mendations  or  declarations,  will  have  precedential  value  as  a  part  of  State 
practice. 

Interpretations  of  the  Charter,  and  sometimes  of  other  treaties  and  of 
general  international  law,  will  also  be  found  in  all  three  categories  of 
resolution.  Interpretations  involved  in  decisions  are  binding  for  that  case. 
The  binding  force  of  interpretations  for  other  situations,  whether  they  are 
found  in  decisions,  recommendations  or  declarations,  depends  on  their 
general  acceptability.  Where  they  fall  short  of  general  acceptability  their 
weight  as  evidence  will  depend  on  the  various  factors  discussed  in  Part  V. 

Agreement  in  one  form  or  another  may  also  be  involved  in  all  three 
categories  of  resolution.  Acceptance  of  a  recommendation  may  convert  a 
resolution  into  a  binding  agreement,  or  the  status  of  a  declaration  may  be 
confirmed  by  agreement.  Even  with  respect  to  operative  decisions, 
agreement  may  be  necessary  concerning  certain  aspects.  For  example,  a 
resolution  will  through  its  own  force  establish  a  subsidiary  organ,  but  the 
operation  of  that  organ  within  the  territory  of  a  State  may  still  depend  on 
that  State’s  acceptance  or  agreement. 

Jus  cogens  and  general  principles 

Special  note  should  be  taken  of  the  role  which  General  Assembly 
resolutions  have  played  as  a  vehicle  for  expressing  acceptance  and 
recognition  by  the  international  community  of  States  as  a  whole  of  norms 
of  jus  cogens  and  the  similar  role  which  they  might  play  in  recognizing 
other  general  principles  of  law  in  the  sense  of  Article  38  (1)  (c)  of  the 
Statute  of  the  International  Court  of  Justice. 

#  *  *  *  * 

The  foregoing  is  a  sketch  of  principles  generally  applicable  to  resolu¬ 
tions  which  may  provide  a  framework  for  analysis.  It  remains  true, 
however,  that  each  resolution  (and  in  some  cases  each  part  of  a  resolution) 
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will  have  to  be  examined  for  its  various  effects  and  its  relation  to  sources  of 
law  in  the  light  of  a  wide  range  of  factors.  The  General  Assembly 
resolution  as  an  independent  source  of  international  law  still  awaits  the 
imprimatur  of  the  community  of  States,  but  in  the  meanwhile  resolutions 
draw  strength  from  and  contribute  to  other  sources  of  law.  They  have 
many  and  varied  effects  not  confined  to  those  normally  associated  with 
recommendations.  Beyond,  the  potential  is  there  for  statesmen  who  have 
the  foresight  and  will  to  grasp  it  and  for  scholars  to  show  the  way. 
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I.  Introduction 

In  international  law,  State  sovereignty  is  taken  to  mean  that  all  States 
are  in  principle  internally  self-governing  and  externally  independent2 

*  ©  Christopher  Staker,  1988. 

1  BA,  LLB  (Hons.);  Attorney-General’s  Department,  Canberra.  The  views  expressed  in  this 
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author  would  like  to  express  his  gratitude  to  Professor  James  Crawford  for  his  helpful  comments 
during  the  writing  of  this  article.  2  Verdross,  Volkerrecht  (5th  edn.,  1964),  P-  7 • 
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with  the  result  that  ‘all  individuals  and  property  within  the  territory  of 
a  State  are  under  its  dominion  and  sway,  and  foreign  individuals  and 
property  fall  at  once  under  the  territorial  supremacy  of  a  state  when  they 
cross  its  frontier’.3  As  a  qualification  to  this  principle,  international  law 
gives  States  a  wide  but  limited  competence  to  regulate  persons  or  events 
outside  their  territory  which  affect  their  internal  interests,4  but  the 
sovereignty  of  the  State  on  whose  territory  those  persons  or  events  are 
will  not  be  restricted  by  an  obligation  to  recognize  the  laws  of  the  former 
State.  The  person  in  question  may  therefore  be  subjected  to  inconsistent 
duties  in  different  systems  of  law,  which  is  hardly  conducive  to  trans¬ 
national  activity.  Until  the  turn  of  this  century  there  existed  an  ‘inter¬ 
nationalist’  school  of  private  international  lawyers5  who  claimed  that 
certain  conflicts  rules,  being  rules  which  co-ordinated  conflicts  of 
sovereignties,  were  part  of  public  international  law,  and  consequently 
were  binding  on  all  States.  Today  the  view  is  that  States  are  free  to  use 
the  sphere  of  State  jurisdiction  given  them  by  international  law  in 
whichever  way  they  wish,  and  that  the  enactment  of  municipal  private 
international  laws  is  simply  one  such  use.6  Conflicting  duties  under 
different  systems  of  law  are  still  possible  and  uncertainty  is  exacerbated 
by  disputes  over  what  the  precise  limits  of  State  jurisdiction  are  in  any 
case.7  Given  the  modern  tendency  in  most  States  for  all  aspects  of  life 
to  be  increasingly  subject  to  government  regulation,  coupled  with  the 
emergence  of  numerous  newly  independent  States  at  a  time  of  increasing 
interdependency  of  States,  the  question  of  how  international  law  co¬ 
ordinates  the  interaction  of  different  municipal  legal  systems  has  become 
pressing. 

De  lege  ferenda,  customary  international  legal  obligations  of  States  to 
recognize  the  municipal  law  of  another  State  may  be  evolving.  The 
provisions  of  Article  16  (i)  and  (3)  of  the  Universal  Declaration  of 


3  Oppenheim,  International  Law ,  vol.  1  (8th  edn.,  1955,  ed.  Lauterpacht),  p.  287.  See  also  Story, 
Commentary  on  the  Conflict  of  Laws  (8th  edn.,  1883,  ed.  Bigelow),  Sections  17,  18;  Fiore,  International 
Law  Codified  (1918),  p.  187.  See  also  below,  n.  20. 

4  The  literature  on  the  jurisdictional  competence  of  States  is  vast.  See,  for  instance,  Mann,  ‘The 
Doctrine  of  Jurisdiction  in  International  Law’,  Recueil  des  cours,  111  (1964-I),  p.  1;  Akehurst, 
‘Jurisdiction  in  International  Law’,  this  Year  Book ,  46  (1972-3),  p.  145. 

5  Whose  members  include  Zitelmann  and  Frankenstein.  See  Ago,  ‘Regies  generales  des 
conflits  de  lois’,  Recueil  des  cours,  58  (1936-IV),  p.  243  at  p.  254  n.  1;  Nussbaum,  ‘Rise  and 
Decline  of  the  Law-of-Nations  Doctrine  in  the  Conflict  of  Laws’,  Columbia  Law  Review,  42 
(1972),  p.  189. 

8  Meyer,  ‘Droit  international  prive  et  droit  international  public  sous  Tangle  de  la  notion  de 
competence’,  Revue  critique  de  droit  international  prive,  68  (1979),  p.  1  at  pp.  9 fT.  See,  however, 
Mann,  loc.  cit.  above  (n.  4),  at  p.  56,  and  Rabel,  The  Conflict  of  Laws:  A  Comparative  Study  (2nd 
edn.,  1958-64,  ed.  Drobnig),  vol.  1,  at  p.  44,  for  the  view  that  every  State  is  obliged  by  international 
law  to  have  at  least  some  sort  of  conflicts  law. 

7  Such  disputes  are  frequent  today  in  the  context  of  municipal  ‘anti-trust’  laws.  See  Castel,  ‘The 
Extraterritorial  Effects  of  Antitrust  Laws’,  Recueil  des  cours,  179  (1983-I),  p.  1;  Taylor,  ‘The 
Extraterritoriality  of  the  Australian  Antitrust  Law’ ,  Journal  of  International  Law  and  Economics,  13 
(1978-9),  p.  273;  Jennings,  ‘The  Proper  Reach  of  Territorial  Jurisdiction’,  Georgia  Journal  of 
International  and  Comparative  Law,  2  (1972),  p.  35. 
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Human  Rights8  for  instance  imply  a  duty  to  recognize  a  marriage  created 
by  another  State.9  Moreover,  emphasis  on  existing  State  sovereignty  has 
caused  some  writers  to  overlook  the  fact  that  there  are  situations  even 
today  in  which  States  are  obliged  to  recognize  the  effects  of  foreign 
municipal  laws.  This  happens  wherever  an  element  of  a  rule  of  public 
international  law  is  left  to  be  defined  by  municipal  law.  Nationality10  is 
an  obvious  example,  and  it  has  never  been  disputed  that  while  in  some 
situations  a  State  may  resist  a  claim  brought  on  behalf  of  an  individual 
by  arguing  that  it  is  not  obliged  to  recognize  the  plaintiff  State’s  municipal 
nationality  law,11  a  State  will  not  always  have  a  discretion  to  refuse  such 
recognition.12  It  is,  however,  very  surprising  to  find  statements  to  the 
effect  that  States  are  not  obliged  to  recognize  the  existence  of  a  company 
incorporated  abroad.13  It  is  obvious  that  if  in  the  Barcelona  Traction  case 
Belgium  had  not  been  obliged  by  international  law  to  recognize  the 
existence  of  the  Barcelona  Traction  Company  under  the  law  of  Canada, 
which  was  not  even  a  party  to  the  dispute,  its  claim  against  Spain  would 
have  succeeded.14  While  one  occasionally  finds  discussions  of  the  effect 
of  nationalizations  on  foreign  incorporated  companies,15  the  fundamental 
preliminary  issue  of  when  must  a  company  incorporated  in  one  State  be 
recognized  by  another  is  usually  overlooked.  Similarly,  while  there  may 
be  a  recognized  international  law  duty  to  respect  acquired  rights,16  the 
basic  question  of  which  system  of  municipal  law  a  right  must  be  acquired 
in  to  command  international  respect  is  simply  not  addressed. 

The  connection  between  problems  of  State  jurisdiction  and  the 
situation  in  which  international  law  refers  to  the  municipal  law  of  some 


8  1948,  quoted  in  Whiteman,  Digest  of  International  Law,  vol.  5  (1965),  p.  237:  ‘16  (1)  Men  and 
women  .  .  .  have  the  right  to  marry  and  found  a  family  ...  16  (3)  The  family  is  the  fundamental 
and  natural  group  unit  of  society  and  is  entitled  to  protection  by  society  and  the  State.’ 

9  One  situation  in  which  a  marriage,  or  any  other  municipal  legal  status,  can  obtain  international 
significance  is  where  the  operation  of  a  treaty  is  made  to  depend  on  it.  Ascertaining  the  relevant 
municipal  law  here  will  be  a  matter  of  treaty  interpretation,  and  other  States  will  be  bound  by  the 
treaty  to  recognize  that  municipal  law. 

10  On  the  rules  of  public  international  law  to  which  nationality  is  relevant  see  Brownlie,  ‘The 
Relations  of  Nationality  in  Public  International  Law’,  this  Year  Book,  39  (1963),  p.  284  at  p.  290; 
Mervyn  Jones,  British  Nationality  Law  (2nd  edn.,  1956),  p.  4. 

11  Nottebohm  case,  ICJ  Reports,  1955,  p.  3. 

12  Another  case  where  States  may  have  a  duty  to  recognize  a  foreign  marriage  is  where  nationality 
is  acquired  by  marriage.  Normally  there  is  a  duty  to  recognize  such  a  nationality  (Brownlie,  loc. 
cit.  above  (n.  10),  at  p.  307)  but  this  duty  would  be  illusory  if  there  was  a  discretion  not  to  recognize 
the  marriage. 

13  Stein,  ‘Conflict-of-laws  Rules  by  Treaty:  Recognition  of  Companies  in  a  Regional  Market’, 
Michigan  Law  Review,  68  (1970),  p.  1327  at  p.  1330;  Rabel,  op.  cit.  above  (n.  6),  vol.  3,  pp.  i25ff. 
Cf.  Mann,  ‘The  Effect  of  State  Succession  upon  Corporations’,  Law  Quarterly  Review,  88  (1972), 
p.  57;  Barcelona  Traction  case,  ICJ  Reports,  1970,  p.  3  at  pp.  234-5  (Judge  Morelli). 

14  Barcelona  Traction  case,  loc.  cit.  (previous  note). 

15  For  example,  Adriaanse,  Confiscation  in  Private  International  Law  (1956),  pp.  96 ff. ;  Mann, 
‘The  Confiscation  of  Foreign  Corporations,  Corporate  Rights  and  Corporate  Assets  in  the  Conflict 
of  Laws’,  International  and  Comparative  Law  Quarterly,  11  (1962),  p.  471;  Seidl-Hohenveldern, 
Internationales  Konfiskations-  und  Enteignungsrecht  (1952),  Ch.  6. 

16  O’Connell,  International  Law  (2nd  edn.,  1970),  pp.  762ff. 
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State  to  define  an  element  of  one  of  its  rules  is  not  usually  apparent  from 
international  law  authorities.  Yet  both  relate  to  the  issue  of  the  extent 
of  the  independence  of  States’  municipal  legal  systems  in  a  world  in 
which  States  are  economically,  socially  and  politically  increasingly 
interdependent.  A  comprehensive  and  coherent  study  of  this  whole  area 
is  long  overdue.  It  is  also  far  beyond  the  scope  of  this  article. 

The  question  that  will  be  examined  here  is  one  small  part  of  the 
problem:  given  that  in  customary  international  law  States  have  a  duty 
to  compensate  aliens  upon  the  expropriation  of  their  property,  how  are 
‘property’  rights  to  be  determined  for  the  purpose  of  this  rule?1' 
International  law  contains  no  substantive  rule  of  property,  therefore  the 
question  of  who  has  been  expropriated,  and  the  nature  of  the  interest 
that  has  been  expropriated,  must  be  answered  by  some  system  of 
municipal  law.  If  the  plaintiff  and  defendant  States  in  a  State  claim  were, 
as  independent  sovereignties,  entitled  at  the  time  of  a  claim  to  answer 
the  question  themselves  in  whichever  way  they  chose,  the  international 
law  rule  would  be  quite  meaningless.  Part  II  will  examine  this  need  for 
some  municipal  legal  system  to  be  binding,  and  will  show  how  inter¬ 
national  law  chooses  it.  Part  III  will  consider  practical  problems  faced 
by  States  and  international  tribunals  in  applying  for  international  law 
purposes  the  municipal  law  of  another  State.  Part  IV  discusses  the  limits 
of  the  international  law  rule  and  the  extent  of  the  residual  sovereign 
discretion. 

The  one  aspect  of  a  general  duty  to  recognize  foreign-created  property 
rights  which  has  been  regularly  discussed  is  the  duty  to  recognize  a 
foreign  confiscation,  which  is  said  to  be  embodied  in  the  so-called  ‘act 
of  State’  doctrine.  Part  V  looks  at  this  doctrine  and  the  way  it  fits  in 
with  the  general  rule. 

This  question  of  the  definition  of  property  for  international  law 
purposes  is  one  which  could  easily  be  considered  in  isolation,  but  the 
much  wider  context  in  which  it  exists  should  not  be  lost  sight  of. 
Eventually  a  general  doctrine  of  the  relationship  in  international  law  of 
different  municipal  legal  systems  inter  se  may  emerge.  Yet  while  the 
relationship  between  these  various  areas  is  often  ignored,  at  other  times 
it  is  taken  too  much  for  granted,  and  rules  applicable  in  one  situation 
are  too  hastily  assumed  to  apply  in  another.18  It  is  suggested  that  the 

17  If  this  rule  did  not  exist,  there  would  be  no  need  for  an  international  law  definition  of  property. 
While  in  recent  times  there  has  been  much  dispute  over  the  quantum  of  compensation  payable 
upon  expropriation,  all  States  still  agree  that  the  duty  to  respect  the  property  of  aliens  and  to  pay 
‘equitable’  compensation  exists  in  at  least  some  cases.  See,  for  instance,  INA  Corp.  v.  Islamic 
Republic  of  Iran  (1985,  Iran-US  Claims  Tribunal),  American  Journal  of  International  Law ,  80 
(1986),  p.  1 8 1 ;  Sedco  Inc.  v.  National  Iranian  Oil  Co.  (1986,  Iran-US  Claims  Tribunal),  ibid.,  p. 
969.  Throughout  this  article  the  duty  to  pay  compensation  for  expropriation  will  be  referred  to, 
but  this  should  not  be  taken  as  implying  any  reference  to  the  quantum  payable,  or  to  the  precise 
content  of  the  rule. 

18  For  instance,  the  writers  who  cite  ‘act  of  State’  cases  arising  out  of  foreign  confiscations  as 
authorities  for  the  duty  to  recognize  a  foreign  nationality,  e.g.  Mann,  ‘The  Sacrosanctity  of  the 
Foreign  Act  of  State’,  Studies  in  International  Law  (1973),  p.  420. 
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best  approach  is  to  examine  in  detail  the  law  relating  to  each  particular 
area  and  then  to  compare  them  for  common  elements.  This  study  is  an 
initial  contribution  towards  that  goal. 

II.  Municipal  Property  Laws  and  Public  International 

Law 

(a)  The  Need  for  an  International  Law  Rule  and  the  ‘Morelli  Principle' 

In  order  to  apply  an  international  law  rule  such  as  the  rule  that  a  State 
must  adequately  compensate  an  alien  upon  the  expropriation  of  his 
property,  it  is  necessary  first  to  define  the  terms  ‘expropriation’,  ‘alien’, 
‘property’  and  ‘adequate  compensation’.  Much  has  been  written  on  the 
definition  of  each  of  these  terms,  including  the  meaning  of  ‘property’,19 
but  amazingly  little  has  been  said  on  the  subject  of  the  system  of  law 
according  to  which  a  property  right  must  exist. 

Although  in  this  context  ‘property’  must  be  defined  for  the  purposes 
of  a  rule  of  international  law,  international  law  itself  contains  no 
substantive  rules  of  property  law.  ‘Property’  or  the  ‘ownership’  of  specific 
objects  is  a  legal  status  which  is  created  by  the  municipal  law  of  each 
State.  If  State  sovereignty  means  that  ‘states  have  exclusive  jurisdiction 
over  persons,  property  and  events  within  their  own  territory’,20  the  State 
of  the  present  situs  of  an  object  would  have  a  complete  discretion  to 
decide  ownership  of  it,  and  could  completely  ignore  any  determination 
of  the  matter  made  by  other  States  whether  such  determination  were 
made  when  the  object  was  situated  in  the  latter’s  territory  or  at  any  other 
time. 

It  might  be  thought  that  the  international  law  duty  of  States  to 
compensate  aliens  upon  the  expropriation  of  their  property  would  be 
rendered  illusory  if  a  State  could  refuse  to  recognize,  as  an  alien  entered 
its  territory  with  his  personal  belongings,  any  property  rights  in  those 
belongings  which  were  granted  to  him  or  recognized  by  the  municipal 
law  of  the  State  he  was  leaving.  However,  this  is  not  necessarily  so.  All 
States  grant  property  rights  under  their  own  law,  both  to  nationals  and 
to  aliens.21  This  international  law  rule  would  have  an  effective  operation 
in  preventing  a  State  from  expropriating  without  compensation  a  property 
right  it  has  itself  conferred  on  an  alien,  even  if  that  State  were  never 
bound  to  recognize  a  property  status  created  by  another  State.  The 
suggestion  that  this  view  represents  international  law  is  directly  supported 


19  On  the  meaning  of  ‘property’,  see  also  below,  Section  (d). 

20  Higgins,  ‘The  Taking  of  Property  by  the  State:  Recent  Developments  in  International  Law’, 
Recueil  des  corns ,  176  (1982-III),  p.  259  at  p.  280,  citing  The  Schooner  Exchange,  7  Cranch  1 1 6 
(1812),  and  Compahia  Naviera  Vascongado  v.  SS  Cristina,  [1938]  AC  485,  496-7.  See  also  above, 
n.  3. 

21  Although  States  are  under  no  duty  to  allow  foreigners  to  acquire  any  type  of  property.  See, 
for  instance,  Fujii  v.  State  of  California,  19  ILR  312  (1952). 
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in  the  independent  opinion  of  Judge  Morelli  in  the  Barcelona  Traction 
case.22  Morelli  says: 

.  .  .  the  international  rule  .  .  .  has  regard  solely  to  the  interests  which,  within 
that  [municipal]  legal  order,  have  already  received  some  degree  of  protection 
through  the  attribution  of  rights  or  other  advantageous  personal  legal  situations 
(faculties,  legal  powers,  expectations):  an  attitude  on  the  part  of  the  State  legal 
order  which  in  itself  is  not  obligatory  in  international  law. 

It  is  on  the  hypothesis  that  this  state  of  affairs  has  arisen  in  the  municipal 
legal  order  that  the  international  rule  lays  upon  the  State  the  obligation  to 
observe  a  certain  line  of  conduct  with  regard  to  the  interests  in  question:  with 
regard  one  might  thenceforward  say,  to  the  rights  whereby  the  interests  in 
question  stand  protected  in  the  municipal  legal  order  .  .  . 

As  will  be  observed,  the  fact  that  the  rules  of  international  law  in  question 
envisage  solely  such  interests  of  foreigners  as  already  constitute  rights  in  the 
municipal  order  is  but  the  necessary  consequence  of  the  very  content  of  the 
obligations  imposed  by  those  rules;  obligations  which,  precisely,  presuppose 
rights  conferred  on  foreigners  by  the  legal  order  of  the  State  in  question.23 

This  view  will  subsequently  be  referred  to  as  the  ‘Morelli  principle’. 
While  it  gives  extremely  strong  expression  to  the  principle  of  State 
sovereignty,  Morelli  denies  that  it  subordinates  international  law  to 
municipal  law,  though  it  does  give  the  international  law  rule  a  very 
narrow  operation.  Other  authorities  indirectly  support  this  principle.24 
In  fact,  it  becomes  a  logical  necessity  if  it  is  emphasized  that  ‘property’ 
is  an  intangible  legal  status  quite  distinct  from  the  physical  object  to 
which  that  status  attaches  or  applies,  so  that  the  situs  of  the  object  is 
irrelevant  to  the  existence  of  the  right.  Accordingly,  the  property 
legislation  of  a  State  would  not  be  extra-territorial  if  it  gave  to  an 
individual  the  right  to  enjoy  the  use  of  a  certain  physical  object  whenever 
it  was  on  the  territory  of  that  State,  even  if  at  the  time  of  enactment  of 
the  legislation  the  object  was  in  the  territory  of  a  different  State,  whereas 
legislation  granting  property  rights  to  an  object  physically  situated  in  its 
territory  at  the  time  of  enactment  is  extra-territorial  in  so  far  as  it  does 
not  limit  the  right  of  the  owner  to  use  the  object  within  the  territory  of 
the  enacting  State.  Certainly  no  other  view  can  be  adopted  in  regard  to 

22  Loc.  cit.  above  (n.  13). 

23  Ibid,  at  p.  233. 

24  Re  Horman,  9  Cal.  Rptr.  439,  450  (1970),  56  ILR  14,  18:  ‘.  .  .  the  argument  is  that  once  the 

State  recognises  a  vested  property  interest  in  a  non-resident  alien,  it  cannot  thereafter  deprive  him  of 
that  property  interest  unreasonably,  arbitrarily  and  without  compensation’  (emphasis  added); 
Wortley,  Expropriation  in  International  Law  (1959),  p.  125:  ‘Where  property  is  suppressed,  the  alien 
suffers  the  loss  of  a  right  hitherto  recognised  by  the  lex  situs' ;  White,  Nationalisation  of  Foreign 
Property  (1961),  p.  226:  .  .  before  any  government  will  espouse  an  individual  claim,  the  claimant 

has  to  satisfy  .  .  .  his  government  that  he  has  suffered  loss  as  a  result  of  the  foreign  measure  of 
nationalisation  or  confiscation.  He  must  prove  the  acquisition  of  some  right  or  interest  in  property 
in  the  foreign  state  in  accordance  with  the  local  law.’  Brownlie,  Principles  of  Public  International 
Law  (3rd  edn.,  1979),  pp.  531  ff.,  only  discusses  this  situation.  Higgins,  loc.  cit.  above  (n.  20),  at 
p.  286,  discusses  the  possibility  of  ‘acquired  rights’  being  acquired  under  municipal  law  or  by  virtue 
of  international  law,  but  not  under  the  municipal  law  of  another  State. 
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the  determination  of  intangible  property  rights  such  as  intellectual  and 
industrial  property25  which  attach  to  no  physical  object.  Such  rights  have 
consistently  been  held  to  be  ‘territorial’  by  State  practice.26  They  consist 
merely  of  the  right  to  pevent  others  from  using  or  reproducing  a  name 
or  an  idea,  and  no  sovereign  can  confer  on  a  person  the  right  to  enjoin 
all  the  world  in  another  State  from  engaging  in  particular  conduct.27  For 
global  protection,  an  owner  would  have  to  be  granted  this  monopoly 
right  in  the  individual  municipal  law  of  every  State.  A  forum  State  will 
only  give  protection  against  infringements  of  rights  existing  in  its  own 
law,  and  will  not  protect  an  owner  of  a  foreign  intellectual  or  industrial 
property  right  against  local  conduct  which  ‘infringes’  it.28  Nor  will  it 
protect  the  owner  of  a  local  right  against  actions  occurring  abroad,29 
unless  these  produce  some  kind  of  effect  locally30  as  is  the  case,  for 
instance,  where  objects  produced  abroad  which  infringe  that  right  are 
imported  into  the  forum.31  The  customary  international  law  principle  is 
clear,  although  to  overcome  the  inconvenience  of  having  to  register 
intellectual  and  industrial  property  rights  in  every  country  of  the  world, 
treaties  have  been  created  for  the  automatic  recognition  by  contracting 
States  within  their  respective  territories  of  a  right  initially  created  by 
any  other  contracting  State  within  its  territory.32 

However,  one  convenient  consequence  of  this  legal  situation  from  the 
point  of  view  of  the  property  owner  is  the  fact  that  where  a  State  purports 


25  On  debts,  choses  in  action  and  shares,  see  below,  Part  III  (d). 

26  British  Nylon  Spinners  v.  ICI,  [1953]  Ch.  19;  N.  Steinhardt  &  Son  Ltd.  v.  Meth  Patents  Pty. 
Ltd.  (1960),  34  ALJR  372,  374;  Hofmann  v.  Dralle  (Austria),  Journal  de  droit  international  (Clunet) 
(hereinafter  Clunet),  77  (1950),  p.  748;  Agfa  Gevaert  GmbH  v.  Agfa  Gevaert  AG  (Austria),  ibid.  99 
(1972),  p.  660;  Rabel,  The  Conflict  of  Laws :  A  Comparative  Study  (1958),  vol.  4,  pp.  66-9;  Bogdan, 
Expropriation  in  Private  International  Law  (1975),  pp.  71-6.  See  also  the  authorities  in  the  following 
footnotes. 

27  ‘Le  principe  de  la  territorialite  sigmfie  seulement  que  la  protection  d’une  marque  de  fabrique 
est  regie  par  la  loi  de  l’Etat  sur  le  territoire  duquel  il  faut  empecher  des  tiers  d’utiliser  des  signes 
distinctifs  qui  entreraient  en  conflit  avec  elle’:  Agfa  Gevaert  case,  loc.  cit.  (previous  note). 

28  i.e.  they  are  under  no  customary  international  legal  obligation  to  do  so,  though  they  have  a 
discretion  to  do  so  if  they  wish — e.g.  Ministere  Publique  v.  Knut  Andrew  Jensen  (Norway,  1964), 
Clunet,  96  (1969),  p.  433.  If,  however,  the  right  to  exploit  an  idea  is  a  property  right  protectable 
by  international  law,  then  a  State  will  be  expropriating  this  right  from  the  general  public  where  it 
recognizes  a  foreign  intellectual  or  industrial  property  right  some  time  after  local  public  exploitation 
of  the  idea  has  been  allowed,  and  State  responsibility  will  be  incurred  if  resident  aliens  are  among 
the  expropriated.  See,  by  way  of  analogy,  Public  Prosecutor  v.  Aerts,  Annual  Digest,  9  (1938-40), 
No.  23,  which  held  it  contrary  to  international  law  to  force  resident  aliens  without  compensation 
to  cease  operating  broadcasting  stations. 

29  Hoffmann-La  Roche  &  Co.  AG  v.  Dolder  AG  (Switzerland,  1974),  Clunet,  103  (1976),  p.  726. 
See  Goldberg,  ‘A  General  Theory  of  Jurisdiction  in  Trademark  Cases’,  Loyola  of  Los  Angeles 
International  and  Comparative  Law  Journal,  8  (1986),  p.  61 1. 

30  Sihl-Ziircher  Papierfabrik  an  der  Sihl  v.  Faserprodukte  GmbH  (Switzerland,  1966),  Clunet,  97 
(1970),  p.  410. 

31  Hoffmann-La  Roche  &  Co.  case,  loc.  cit.  above  (n.  29);  Agfa  Gevaert  case,  loc.  cit.  above 
(n.  26). 

32  For  example,  the  Madrid  Convention  1898;  Paris  Convention  1883.  Note,  however,  that  even 
under  the  Madrid  Convention  a  trademark  remains  ‘only  a  bundle  of  national  trademarks  that  can 
be  handled  as  separate  assets  in  each  state’:  Bogdan,  op.  cit.  above  (n.  26),  at  p.  74. 
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to  expropriate  such  property,  whether  compensation  is  given  or  not,  it 
can  only  take  the  rights  given  under  its  own  law.  Property  rights  in  every 
other  State  remain  vested  in  the  original  owner33  even  if  the  business 
exploiting  the  right  is  physically  entirely  located  within  the  expropriating 
State  and  all  its  assets  now  belong  to  that  State.34 

If  every  property  right  is  an  intangible  legal  status,  distinct  from  the 
object  to  which  that  right  attaches,  arguably  there  is  no  justifiable 
distinction  between  tangible  and  intangible,  or  for  that  matter  movable 
and  immovable  property,35  and  one  rule  should  apply  to  all  forms  of 
property.  This  would  mean  that  where  a  property  right  over  a  chattel 
was  created  in  the  municipal  law  of  one  State,  that  right  would  be  limited 
to  the  territorial  confines  of  that  State;  for  a  global  title  the  owner  would 
have  to  be  granted  a  similar  right  by  every  State  in  the  world.  Moreover, 
where  a  State  purported  to  expropriate  property,  it  would  only  be  able 
to  afifect  the  local  title,  so  that  State  responsibility  for  expropriation 
could  only  arise  where  a  local  title  had  previously  been  granted  by  the 
expropriating  State  itself.  As  with  intangible  property,  if  this  customary 
legal  situation  were  found  to  be  inconvenient,  States  could  enter  into 
treaties  providing  for  the  automatic  recognition  by  all  contracting  States 
of  a  property  right  initially  granted  in  the  territory  of  any  one  of  the 
parties.36  Even  without  treaties  States  would  of  course  be  free  to  decide 
that,  for  reasons  of  convenience  or  comity,  ownership  of  chattels  entering 
their  territory  should  be  decided  by  reference  to  property  rights  in  them 
already  existing  in  the  municipal  law  of  other  States.37  State  practice 
could  be  said  to  support  this  approach:  property  rights,  unlike  nationality, 
are  not  something  that  a  foreigner  entering  the  territory  of  a  State 
normally  has  to  apply  to  a  competent  organ  of  that  State  to  be  granted  — 
they  are  usually  created  automatically  by  the  operation  of  a  State’s 


33  See  the  Chartreuse  cases  in  Argentina,  Belgium,  Brazil,  England,  West  Germany,  East 
Germany,  the  Netherlands,  Switzerland  and  the  USA,  including  Lecouturier  v.  Rey,  [1910]  AC  262, 
and  Baglin  v.  Cusenier,  221  US  580  (1911),  cited  in  Adriaanse,  op.  cit.  above  (n.  15),  at  p.  45  n.  3; 
Novello  v.  Hinrichsen,  [1951]  Ch.  1026,  18  ILR  24;  Maltina  Corp.  v.  Cawy  Bottling  Co.,  462  F  2d 
1021  (1972),  66  ILR  92;  Capitol  Records  v.  Mercury  Records,  109  F  Supp.  330,  221  F  2d  657  (1952); 
Bessel  v.  Societe  des  Auteurs  (France),  Clunet,  59  (1932),  p.  113;  Bundesgerichtshof  8  March  1963 
(West  Germany),  ibid.  94  (1967),  p.  456;  Trade  Marks  ( Expropriation )  case  (West  Germany,  1949), 
16  ILR  22;  Vereinigte  Carborundum-  und  Elektritwerke  v.  Federal  Department  for  Intellectual  Property 
(Switzerland,  1956),  23  ILR  24. 

34  See  the  cases  from  Austria,  Belgium,  Denmark,  Egypt,  France,  West  Germany,  Italy,  the 
Netherlands,  Norway,  Sweden,  Switzerland  and  the  US  cited  in  Bogdan,  op.  cit.  above  (n.  26),  at 
p.  73  n.  54;  Knoepfler,  ‘Les  Nationalisations  franfaises  face  a  l’ordre  juridique  suisse’,  Annuaire 
suisse  de  droit  international,  29  (1983),  p.  149  at  pp.  160-1. 

35  As  is  pointed  out  by  Graveson,  'Comparative  Aspects  of  the  General  Principles  of  Private 
International  Law’,  Recueil  des  cours,  109  ( 1 963  —  1 1),  p.  1  at  p.  96. 

36  For  examples,  see  the  treaties  cited  below,  nn.  61,  65,  167. 

37  ‘No  law  has  any  effect,  of  its  own  force,  beyond  the  limits  of  the  sovereignty  from  which  its 
authority  is  derived.  The  extent  to  which  the  law  of  one  nation  .  .  .  shall  be  allowed  to  operate 
within  the  dominion  of  another  nation,  depends  upon  .  .  .  “the  comity  of  nations’’  .  .  .  “Comity”  .  .  . 
is  [not]  ...  a  matter  of  absolute  obligation’:  Hilton  v.  Guyot,  159  US  113,  165-6  (1894).  Also 
Akehurst,  loc.  cit.  above  (n.  4),  at  pp.  214-15. 
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general  municipal  private  international  laws,  and  an  individual  will 
generally  find  property  rights  equivalent  to  those  previously  conferred 
by  other  States  recognized  without  any  inconvenience  in  any  new  State 
to  which  a  chattel  is  taken.38  Once  a  State  has  created  a  property  right 
in  this  way  it  would  not  then  be  able  to  destroy  it  without  paying 
compensation  to  the  alien  on  which  it  was  conferred. 

Nevertheless,  there  are  massive  problems  with  this  view.  Suppose  that 
a  person  whose  property  rights  in  a  chattel  have  been  recognized  by  all 
States  in  the  world  finds  his  property  confiscated  by  the  State  of  its 
present  situs  and  that  the  expropriation  is  then  ‘recognized’  globally.39 
Each  State40  would  be  individually  liable  to  compensate  the  owner  for 
the  expropriation  of  his  separate  title  in  every  State.  How  would  one 
assess  each  State’s  responsibility?  Obviously  each  one  could  not  be  fully 
liable,  as  this  would  allow  the  owner41  to  recover  many  times  over.  To 
make  each  State  liable  to  pay  an  equal  proportion  of  the  total  value  of 
the  property  is  not  equitable  either,  when  the  value  of  the  property  right 
in  some  of  the  States  would  have  been  less  than  in  others:  since  the  value 
of  an  object  is  only  the  value  of  the  benefit  gained  from  its  use,  its  value 
in  a  State  where  that  object  has  never  been  and  is  unlikely  ever  to  be 
taken  is  nominal  only,  while  its  value  in  a  State  where  it  has  been 
continuously  used  is  greater.  It  would  be  very  tempting  for  the  latter 
State  to  expropriate  the  object  if  it  could  thereby  gain  almost  total  benefit 
of  the  object  for  a  fraction  of  its  total  value.  For  this  reason  also,  the 
solution  of  making  each  State  jointly  and  severally  liable  would  be 
inequitable— a  State  in  which  the  object  has  never  been  and  probably 
will  never  be  taken  to  could  be  made  to  pay  its  total  value.  Lastly,  to 
make  the  first  expropriating  State  (usually,  if  not  inevitably,  the  State 
in  which  the  object  was  physically  located  at  the  time  of  expropriation42) 
completely  liable  would  still  not  be  fair,  since  no  matter  how  great  a 
proportion  of  the  total  value  of  the  object  the  rights  granted  by  that 
State  represent,  they  still  do  not  represent  the  total  value  of  the  object, 
and  each  expropriating  State  should  only  be  liable  to  pay  the  value  of 
what  it  expropriates — an  impossible  calculation.  The  current  state  of 
authority  does  in  fact  seem  to  be  that  the  first  expropriating  State  alone 
is  liable  to  pay  compensation,  which  in  turn  suggests  that  the  Morelli 
principle  is  not  the  law. 

There  are  other  objections  to  the  Morelli  principle.  Suppose  a  property 

38  It  must  be  remembered  that  on  this  view  a  State  need  not  necessarily  wait  until  a  chattel  is 
brought  into  its  territory  before  deciding  who  has  local  title  to  it. 

39  i.e.  the  situation  in  a  typical  ‘act  of  State’  case.  See  below,  Part  V. 

40  Except  the  owner’s  national  State(s),  of  course. 

41  Or,  more  precisely,  the  owner  s  national  State. 

42  On  this  theory,  a  State  other  than  the  present  situs  could  be  the  first  to  expropriate  the  local 
title,  but  it  would  gain  no  immediate  benefit  by  doing  so.  Except  in  the  unlikely  event  that  the  State 
of  the  present  situs  ‘recognized’  the  expropriation,  it  would  have  to  wait  until  the  object  came  into 
its  territory  before  it  could  enjoy  its  use,  and  its  owner  under  the  law  of  the  present  situs  would 
take  care  to  see  that  this  never  happened. 
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law  of  State  X  says  that  all  property  rights  in  a  certain  type  of  object  are 
vested  in  the  State.  A,  a  national  of  neighbouring  State  Y,  entering  State 
X  with  what  are,  under  the  law  of  State  Y,  his  personal  possessions 
including  objects  in  that  class,  might  find  himself  deprived  of  his 
possession  of  those  objects,  as  in  State  X  he  does  not  own  them.  A  would 
be  unable  to  complain  of  this  loss  since  State  X  has  expropriated  no 
right  which  it  ever  recognized  A  as  having,  and  A  has  himself  to  blame 
for  taking  those  objects  to  State  X.  Where,  however,  A  does  not 
voluntarily  bring  his  belongings  to  State  X,  the  results  are  less  justifiable. 
He  may  put  goods  on  an  aircraft  bound  for  State  Z  (thinking  himself 
safe  because  he  knows  that  State  Z  decides  the  question  of  property 
rights  in  movables  entering  its  territory  by  reference  to  those  existing  in 
the  municipal  law  of  the  immediately  prior  situs)  only  to  find  that  aircraft 
makes  an  emergency  landing  in  State  X.  He  may  put  goods  on  a  train 
in  State  Y  bound  for  State  Z,  not  knowing  that  the  particular  route  the 
train  takes  is  via  the  territory  of  State  X.  A  may  never  even  have  heard 
of  State  X.  Even  if  State  X  does  nothing  to  take  possession  of  the  goods 
but  merely  allows  the  aircraft  or  train  to  continue  to  State  Z,  by  the 
operation  of  State  Z’s  private  international  law,  the  government  of  State 
X  would  automatically  be  given  title  to  the  goods  in  State  Z,  so  that 
State  Z  would  then  be  unable  to  refuse  to  recognize  State  X’s  title 
without  compensation.  A  would  still  be  the  owner  of  the  goods  in  State 
Y,  but  the  government  of  State  X  would  be  unlikely  to  allow  the  goods 
to  return  there.43  If  the  goods  were  being  sent  to  State  Z  in  fulfilment 
of  a  contract  for  sale  to  a  purchaser  there  (with  property  to  pass  only 
after  delivery),  A  may  well  find  that  his  contractual  liability  has  not  been 
extinguished,  regardless  of  which  law  governs  the  contract.  Even  if  it 
has  been,  the  loser  would  be  the  purchaser  in  State  Z  (who  may  or  may 
not  be  a  national  of  State  Z)  while  State  X  would  gain  from  fortuitous 
events. 

From  this  example  it  can  be  seen  that  if  all  States  were  completely 
free  to  decide  ownership  in  their  territory  of  tangible  property,  the  result 
would  tend  to  anarchy.  Before  daring  to  let  an  object  leave  the  territory 
of  one  State,  the  owner  under  the  law  of  that  jurisdiction  would  have  to 
examine  the  municipal  laws  of  every  State  it  could  conceivably  pass 
through  on  its  journey  to  a  new  destination,  and  every  conceivable 
permutation  of  the  order  in  which  it  could  pass  through  them,  and  to 
calculate  the  effect  of  each.  This  seems  inconsistent  with  the  notion  of 
the  sacrosanctity  of  private  property,  a  notion  with  which  international 
law  authorities  are  replete,44  and  would  seriously  hamper  the  flow  of 

43  The  question  would  then  arise  whether  it  amounted  to  confiscation  of  State  X’s  title  for  the 
purposes  of  the  international  law  rule  if  State  Z  ordered  the  goods  to  be  expelled  from  its  territory 
over  its  border  to  State  Y. 

Aramco  case  (1958),  27  ILR  117,  205  (‘The  principle  of  respect  for  acquired  rights  is  one  of 
the  fundamental  principles  both  of  public  international  law  and  of  the  municipal  law  of  most 
civilised  States’),  citing  German  Interests  in  Polish  Upper  Silesia  ( Merits )  (1926),  PCIJ,  Series  A, 
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world  trade.45  It  is  true  that  in  all  the  cases  one  might  cite  in  support  of 
the  principle  of  a  State  duty  to  respect  private  property  rights  of  aliens, 
confiscating  States  found  liable  to  compensate  had  either  created  a 
property  right  for  the  first  time  themselves  (having  for  instance  granted 
a  concession)  or  already  ‘recognized’  via  their  private  international  law 
rules  a  property  right  granted  by  another  State.  Clearly,  once  a  State 
has  done  so,  it  cannot  expropriate  that  title  without  compensation.  The 
Morelli  principle  is  thus  good  law  as  an  ‘at  least’  rule,46  but  the  question 
is  to  what  extent  there  is  a  duty  to  ‘recognize’  locally  a  property  right 
conferred  by  another  State  in  that  latter’s  territory  in  the  first  place. 
Because  of  the  chaos  that  would  result  from  an  absolute  State  discretion 
in  matters  of  property  in  tangible  objects  and  the  difficulty  of  calculating 
the  amount  of  compensation  payable  on  expropriation  under  such  a  view, 
one  is  driven  to  the  conclusion  that  where  an  international  law  rule  refers 
to  ‘property’,  that  word  has  an  ‘objective’  international  law  meaning. 
That  is  to  say,  international  law  points  to  one  particular  person  as  being 
the  ‘owner’  of  an  object,  and  States  have  a  duty  to  recognize  that 
ownership  for  international  law  purposes.  Despite  the  fact  that  property 
is  always  an  intangible  legal  status,  there  are  reasons  for  distinguishing 
property  rights  in  tangibles  from  those  in  intangibles.  Property  rights 
are  rights  to  enjoy  the  use  of  an  object,  tangible  or  intangible,  and  while 
it  is  possible  for  two  people  to  enjoy  simultaneously  the  exclusive  use  of 
an  idea  in  two  different  States,47  no  two  people  can  enjoy  the  exclusive 
use  of  a  tangible  at  the  same  time,  even  if  the  right  to  use  it  is  just  as 
abstract  as  a  copyright.  Where  a  State  expropriates  a  copyright,  its 
municipal  law  cannot  of  its  own  force  prevent  continued  publication  and 
sale  of  the  work  in  other  States  by  those  whom  the  latter  considers  still 
to  be  the  rightful  owners,48  whereas  if  the  local  property  right  to  a 

No.  7,  at  pp.  22,  44;  German  Settlers  in  Poland  (1923),  PCIjf,  Series  B,  No.  6,  at  p.  36;  Niederstrasser 
v.  Poland ,  Annual  Digest,  6  (193 1-2),  No.  33;  Goldenberg  and  Sons  (1928),  Reports  of  International 
Arbitral  Awards,  vol.  2,  p.  903  at  p.  909,  Annual  Digest,  4  (1927-8),  No.  369;  Sopron-Koszeg  Local 
Railway  Company,  ibid.  5  (1929-30),  No.  34.  See  also  Liamco  v.  Libya  (1977),  62  ILR  I4I>  183 
(‘the  inviolability  of  the  right  of  property  has  remained  throughout  history  as  a  sacred  proposition 
confirmed  and  reaffirmed  by  a  succession  of  constitutional  and  international  declarations  and 
charters’),  citing  the  English  Magna  Carta  (1215),  the  French  Declaration  des  droits  des  hommes 
et  du  citoyen  (1789),  Preamble  to  the  French  Constitution  (1958),  Fifth  Amendment  to  the  American 
Constitution  (1789),  Hague  Convention  (1890  and  1907),  the  Declarations  of  the  I  LA  of  Vienna 
(1926)  and  of  Oxford  (1932),  the  UN  Bill  of  Human  Rights  (1948),  the  Pan-American  Bill  of  Human 
Rights  (1948)  and  the  1952  Protocol  annexed  to  the  Convention  of  Rome  on  Human  Rights  (i9S°)- 

45  Reeves,  ‘Act  of  State  Doctrine  and  the  Rule  of  Law— A  Reply’ ,  American  Journal  of  International 
Law,  54  (i960),  p.  141  at  pp.  148F 

46  Because  of  this,  the  private  international  law  of  a  federal  State  governing  conflicts  of  the  laws 
of  its  constituent  parts  can  be  used  as  evidence  of  State  practice  for  international  law  purposes; 
since  if,  for  instance,  New  South  Wales  conferred  a  property  right  on  an  alien  which  was  later  not 
recognized  in  South  Australia,  Australia  would  be  internationally  responsible  for  not  recognizing  a 

property  right  its  own  municipal  law  had  conferred. 

47  And  it  is  in  fact  common  practice  for  a  copyright  or  patent  to  be  owned  by  different  people  in 

different  States.  .  .  ,  •  .• 

48  Although  if  the  ‘rightful  owner’  abroad  is  a  national  of  the  expropriating  State,  the  expropriating 
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tangible  object  is  expropriated  by  the  State  of  its  present  situs,  which 
intends  to  use  that  object  within  its  own  territory  only,  the  fact  that 
other  people  have  the  right  to  use  that  object  in  other  States  is 
meaningless.  For  the  international  law  rules  concerning  property  to  be 
workable,  there  must  be  one  owner  of  a  tangible  object,  universally 
recognized  by  all  States.  The  fact  that  States  do  have  conflicts  rules 
which  recognize  property  interests  conferred  by  other  States  should 
therefore  be  seen  as  State  practice  evidencing  an  international  law  rule, 
rather  than  as  a  convenient  exercise  of  an  absolute  discretion. 

At  the  same  time,  however,  because  international  law  contains  no 
substantive  property  rules  of  its  own  with  which  it  can  determine  the 
original  ownership  of  an  object  and  the  validity  of  purported  transfers, 
it  can  only  define  property  by  reference  to  some  system  of  municipal 
law.  In  other  words,  if  property  is  to  be  a  universal  concept,  there  must 
be  an  international  law  conflicts  rule49  which  States  have  a  duty  to  use 
in  determining  property  for  international  law  purposes.  If  such  a  rule 
exists,  it  follows  that  if  a  State  breaches  international  law  by  a  different 
rule  to  determine  property  ownership,  it  will  have  ‘expropriated’  the 
title  of  the  person  to  whom  the  international  law  rule  would  have  pointed 
as  owner,  and  if  that  person  is  an  alien,  the  normal  State  responsibility 
will  have  been  incurred.  This  would  be  the  case  even  if  the  title  has  been 
expropriated  in  favour  of  a  third  person  and  not  the  expropriating  State 
itself,  and  even  if  the  expropriation  has  been  brought  about  by  the 
operation  of  a  municipal  law  of  general  application  rather  than  by  a 
specific  expropriatory  decree.50  A  previous  recognition  by  the  ‘expropri¬ 
ating’  State  of  the  former  owner’s  title  would  not  be  a  precondition  for 
State  responsibility.  Moreover,  where  an  expropriation  does  take  place, 
the  international  law  conflicts  rule  will  determine  whether  other  States 
must  recognize  it  or  not,  so  that  if  a  subsequent  expropriation  of  the 
same  object  occurs  in  another  State,  it  is  possible  to  tell  whether  the 
expropriatee  is  the  first  expropriating  State  (or  somebody  claiming  title 
from  it)  or  the  original  owner.51  Consideration  will  now  be  given  to  the 
question  of  what  this  rule  is. 

State  may  be  able  to  prevent  him  exploiting  the  copyright  abroad  by  exercising  its  extra-territorial 
criminal  jurisdiction.  See,  generally,  Mann,  loc.  cit.  above  (n.  4);  Akehurst,  loc.  cit.  above  (n.  4); 
Ramirez  &  Feraud  Chili  Co.  v.  Las  Palmas  Food  Co.  Inc.,  245  F  2d  874  (1956),  23  ILR  276. 
Moreover,  it  is  possible  objectively  to  value  a  copyright  in  one  State  only,  even  where  that  copyright 
has  not  yet  been  exploited. 

49  Or  at  least  a  limited  choice  of  rules.  But  see  below,  Section  (b). 

50  Below,  Section  (d). 

51  Therefore  one  is  forced  to  disagree  with,  e.g.,  Rheinstein,  ‘Observations  on  Expropriation’, 
American  Journal  of  Comparative  Law,  7  (1958),  p.  86  at  p.  86,  who  says  that  the  question  of  the 
recognition  of  a  foreign  expropriation,  such  as  arose  in  Luther  v.  Sagor,  [1921]  3  KB  532,  is  purely 
a  question  of  conflict  of  laws  and  has  nothing  to  do  with  international  law.  Cf.  Verzijl,  ‘The 
Relevance  of  Public  and  of  Private  International  Law  Respectively  for  the  Solution  of  Problems 
Arising  from  Nationalisation  of  Enterprises’,  Zeitschrift  fur  auslandisches  offentliches  Recht  und 
Volkerrecht,  19  (1958),  p.  531  at  pp.  547-8:  ‘.  .  .  the  entire  controversy  is  one  of  public  and  not  of 
private  international  law.’ 
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(b)  The  Rule 


In  matters  concerning  the  recognition  of  foreign-created  property 
rights,  State  practice,  in  the  form  of  municipal  private  international  laws, 
is  overwhelmingly  consistent  and  uniform: 


It  is  at  present  the  universal  principle,  manifested  in  abundant  decisions  and 
recognised  by  all  writers,  that  the  creation,  modification,  and  termination  of 
rights  in  individual  tangible  physical  things  are  determined  by  the  law  of  the 
place  where  the  thing  is  physically  situated.52 


If  a  State  is  required  to  determine  ownership  for  international  law 
purposes  of  an  object  not  situated  in  its  territory  at  the  time,  it  will  do 
so  by  reference  to  the  municipal  law  of  the  State  whose  territory  it  is  in. 
If  the  object  is  brought  into  the  territory  of  a  State,  that  State  will 
recognize  the  validity  of  any  title  given  or  disposition  made  which  was 
valid  under  the  law  of  the  situs  of  the  property  at  the  time  it  was  given 
or  made,53  even  if  that  disposition  or  acquisition  of  title  would  not  have 
been  possible  on  the  relevant  facts  according  to  the  law  of  the  new  situs.54 
Having  recognized  that  title  from  a  prior  situs,  the  present  situs  may 
alter  or  transfer  it  or  allow  it  to  be  altered  or  transferred  by  the  operation 
of  its  own  municipal  law  (whether  that  law  consists  of  general  rules  of 
property  in  force  before  the  object  affected  was  brought  into  the  territory 
of  the  situs  or  specific  decrees  aimed  at  effecting  a  particular  disposition 
or  change  of  title  enacted  while  the  object  is  present  in  the  territory).55 


52  Rabel,  op.  cit.  above  (n.  26),  at  p.  30,  citing  examples  from  23  jurisdictions.  This  practice  has 
been  consistent  since  the  middle  of  the  last  century,  before  which  title  to  movables  was  usually  said 
to  be  governed  by  the  ‘personal’  law  of  the  owner  (which,  strictly  speaking,  begged  the  question) 
under  the  principle  of  mobilia  personam  sequuntur  or  mobilia  ossibus  inhaerent:  see  Rabel,  ibid.,  pp. 
8-15,  Zaphiriou,  The  Transfer  of  Chattels  in  Private  International  Law  (1956).  P-  39- 

53  ‘If  personal  property  is  disposed  of  in  a  manner  binding  according  to  the  law  of  the  country 

where  it  is,  that  disposition  is  binding  everywhere’:  Cammell  v.  Sewell  (1858),  3  H  &  N  617,  638 
(Exch  ),  157  ER  617,  624,  per  Pollock  CB;  approved  Cammell  v.  Sewell  (i860),  5  H  &  N  728,  744“ 
5  IS7  £R  ,37I>  i378  (Exchequer  Chamber)  per  Crompton  J.  The  generality  of  this  language  is 
suggestive  of  a  rule  of  public  international  law,  since  if  the  observation  were  merely  one  of  English 
conflicts  rules  one  would  have  expected  Pollock  to  have  said  ‘that  disposition  is  binding  in  this 
country’  (cf.  headnote  to  (i860)  5  H  &  N  728  at  728).  This  is  borne  out  by  the  international 
arbitration  in  the  case  of  Liamco  v.  Libya,  loc.  cit.  above  (n.  44),  at  p.  171:  ‘[Clause  16]  is  .  .  . 
consistent  with  the  principle  of  non-retroactivity  of  laws,  which  denies  retrospective  effect  to  a  new 
legislation  and  asserts  the  respect  of  vested  rights  acquired  under  a  previous  legislation  .  See  also 
Crawford,  ‘Decisions  of  British  Courts  during  1985  .  .’,  this  Year  Book,  56  (1985),  p.  311  at 

p.  319,  discussing  Williams  &  Humbert  Ltd.  W  &  H  Trade  Marks  (Jersey)  Ltd.,  [1986]  1  All  ER 
129,  per  Lord  Templeman  at  pp.  133-5:  ‘The  interesting  feature  of  this  passage  .  .  .  is  .  the 
emphasis  on  [public]  international  law  .  .  .  as  providing  a  basic  justification  for  recognizing  a  foreign 
expropriatory  law  affecting  property  within  the  jurisdiction  of  the  foreign  State.’ 

54  ‘If  we  are  to  recognise  the  Norwegian  law,  and  if  according  to  that  law  the  property  passed  y 
the  sale  in  Norway  to  Clausen  as  an  innocent  purchaser,  we  do  not  think  that  the  subsequent 
bringing  of  the  property  to  England  can  alter  the  position  of  the  parties’  [even  though  in  England 
Clausen  would  have  obtained  no  title  owing  to  the  principle  of  nemo  dot  quod  non  habet]:  Cammell 
v  Sewell  (i860),  s  H  &  N  728  at  742-3,  457  ER  1371,  4377-  Rabel,  op.  cit  above  (n.  26),  at 
pp.  70-1  n.  1,  cites  other  examples  from  England,  the  US,  France,  Germany  and  Greece. 

55  Of  course  if  the  title  under  a  previous  situs  belongs  to  a  non-national  of  the  present  situs  and 
the  operation  of  the  present  situs’s  municipal  law  is  expropriatory,  the  State  of  the  present  situs 
will  be  under  a  duty  to  pay  that  person  compensation. 
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This  new  determination  will  override  any  determination  made  by  a 
previous  situs56  and  in  turn  must  be  recognized  by  all  States  in  the  world 
until  overriden  by  the  municipal  law  of  a  subsequent  situs. 

Given  the  unusual  consistency  of  State  practice  in  the  application  of 
this  rule,  the  number  of  authorities  supporting  it  as  a  rule  of  private 
international  law  are  too  vast  to  mention,57  and  in  fact  its  use  has  become 
so  common  that  today  often  little  is  said  about  it.58  Of  interest  to  the 
public  international  lawyer  is  the  fact  that  the  rule  appears  to  be  applied 
by  every  State  in  the  world  (including  communist  countries,59  Asian 
countries60  and  Latin  American  countries61),  and  the  fact  that  some 
municipal  judgments  use  broad  language  which  suggests  that  local  courts 
have  an  international  obligation  to  apply  the  rule.62  In  West  Germany 
for  instance  it  has  been  held  that,  unlike  other  conflicts  rules,  the  lex 
situs  principle  cannot  be  displaced  by  the  forum’s  public  policy.63 
Furthermore  the  rule  has  been  applied  in  international  arbitrations64  and 
been  embodied  in  much  conventional  law.65 

56  Lalive,  The  Transfer  of  Chattels  in  the  Conflict  of  Laws  (1955),  p.  187,  says  that  a  ‘second  lex 
situs  governs  the  validity  of  all  acts  done  in  respect  of  a  chattel  from  the  time  it  has  entered  the 
territory.  This  law  also  decides  to  what  extent  proprietary  rights  created  under  the  original  lex  situs 
are  to  be  recognised  and  how  they  may  be  exercised’.  As  his  treatise  is  on  the  conflict  of  laws,  Lalive 
fails  to  emphasize  that  a  State  may  refuse  to  ‘recognize’  rights  created  under  the  original  lex  situs 
in  the  sense  that  it  may  alter  or  destroy  them,  but  it  must  still  pay  compensation  when  this  amounts 
to  the  expropriation  of  an  alien’s  title  acquired  under  the  law  of  a  previous  situs. 

5'  See,  however,  above,  n.  52;  Zaphiriou,  op.  cit.  above  (n.  52),  at  pp.  39-49. 

58  See,  e.g.,  the  report  of  Masse  en  faillite  de  Gottlieb  Meier  v.  Peters  &  Co.  (1967 ,  Switzerland), 
Clunet,  103  (1976),  p.  469:  ‘Rares  sont  les  arrets  suisses  qui  ont  l’occasion  de  rappeler  le  principe, 
trop  fermement  etabli  pour  etre  souvent  conteste  de  l’application  de  la  loi  du  lieu  de  la  situation 
( lex  rei  sitae)  a  la  propriete  des  biens  meubles.’ 

39  Bogouslavski,  ‘Doctrine  et  pratique  sovietiques  en  droit  international  prive’,  Recueil  des  cours, 
170  (1981-I),  p.  331  at  p.  391;  Szaszy,  ‘Private  International  Law  in  Socialist  Countries’,  ibid.,  111 
(1964-I),  p.  163  at  p.  254. 

60  Ehrenzweig,  Ikehara  and  Jensen,  American- Japanese  Private  International  Law  (1964), 
PP-  55  f- 

61  Montevideo  Treaty  on  International  Civil  Law  ( 1 889),  Article  26;  Goldschmidt  and  Rodriguez- 
Novas,  American- Argentine  Private  International  Law  (1966),  p.  68. 

Above,  n.  53;  Re  Helbert  Wagg,  [1936]  1  Ch.  323,  344,  22  ILR  480:  ‘Every  civilised  State  must 
be  recognised  as  having  power  to  legislate  in  respect  of  movables  situate  within  that  State  .  .  .  and 
that  such  legislation  must  be  recognised  by  other  States  as  valid  and  effective  to  alter  title  to  such 
movables’;  Firma  Wichert  v.  Wichert  (1948,  Switzerland),  Clunet ,  73-6  (1946-9),  p.  185:  ‘Cette 
propriete  doit  etre  reconnue  a  1  exterieur  [de  la  Tchecoslovaquie],  notamment  en  Suisse,  oil  ll  a 
apporte  la  marchandise.’ 

Bundesgerichtshof  20.3. 1 963,  ibid.  94  (1967),  p.  438.  This  undermines  the  argument  by  Baade, 
‘Indonesian  Nationalisation  Measures  Before  Foreign  Courts— A  Reply’,  American  Journal  of 
International  Law ,  54  ( i960),  p.  80 1  at  pp.  801-2.  On  public  policy  generally  see  below,  Part  IV  (e). 

64  Liamco  v.  Libya,  loc.  cit.  above  (n.  44).  Lipstein,  ‘Conflict  of  Laws  before  International 
Tribunals’,  Transactions  of  the  Grotius  Society,  27  (1942).  P-  142  at  p.  172,  points  out  that  in  the 
substantial  practice  of  the  series  of  Mixed  Arbitral  Tribunals  set  up  after  the  First  World  War,  the 
lex  ret  sitae  was  applied  in  all  cases  where  questions  of  property  arise,  whether  in  connection  with 
contractual  relations  or  not’  (citing  especially  Bartelous  v.  German  Government,  Recueil  des  decisions 
des  tnbunaux  arbitraux  mixta,  vol.  3,  p.  274  at  p.  277),  even  though  ‘the  prevalence  of  the  lex  ret 
sitae  over  every  other  test  is  less  essential  before  international  tribunals  than  before  municipal 
courts,  where  the  question  of  effectiveness  is  ever  present’. 

65  Codlg°  Bustamente,  Article  106,  Montevideo  Treaty  on  International  Civil  Law  (1889),  Article 
26,  Treaty  of  Montevideo  (1940),  Article  32,  Benelux  Convention  (i960),  Article  16. 
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The  principle  is  applicable  equally  to  immovables  as  to  movables.66 
Immovables  are  in  fact  ‘movables’  in  that  they  can  be  brought  into  the 
jurisdiction  of  a  new  State  either  by  a  shift  in  an  international  border6' 
or  by  a  complete  change  of  sovereignty  over  the  territory  of  a  former 
State.  The  law  governing  the  effect  of  State  succession  on  property  rights 
can  thus  be  seen  as  a  particular  application  of  the  lex  situs  rule.  I  he 
International  Law  Commission’s  draft  articles  on  State  succession68 
provide  that  on  succession  property  belonging  to  third  States  remains 
unaffected  (Article  9)  and  that  State  debts  are  transferred  and  not 
extinguished  (Article  17)  so  that  the  rights  and  obligations  of  the  creditor 
remain  unaffected  (Article  18).  The  lex  situs  rule  has  also  been  observed 
in  cases  of  State  succession  in  customary  international  law.69  In  the 
Mavrommatis  Palestine  Concessions  case'0  the  Permanent  Court  of  Inter¬ 
national  Justice  held  that  the  administration  of  Palestine  would  be  bound 
to  recognize  certain  concessionary  rights  granted  by  Turkey  prior  to  the 
First  World  War  ‘not  in  consequence  of  an  obligation  undertaken  by  the 
Mandatory,  but  in  virtue  of  a  general  principle  of  international  law’.  In 
1934  in  the  case  of  The  Railways  of  Zeltweg-Wolfsberg  and  Unterdrauburg- 
Woellan 71  a  special  arbitral  tribunal  appointed  by  the  Council  of  the 
League  of  Nations  spoke  of  the  ‘principle  of  public  international  law 
that  the  rights  derived  by  a  private  company  from  a  deed  of  concession 
cannot  be  nullified  or  affected  by  the  mere  fact  of  a  change  in  the 
nationality  of  the  territory  on  which  the  public  service  conceded  is 
operated’.  Both  these  cases  involved  the  grant  of  concessions,72  but  the 
general  principle  would  apply  equally  to  all  forms  of  property.  It  will 


66  Reese,  'General  Course  on  Private  International  Law’,  Recueil  des  corns ,  150  (1976-II),  p.  1 
at  p.  143:  ‘The  rules  relating  to  land  have  been  relatively  untouched  by  the  developments  which 
have  brought  revolutionary  changes  in  other  areas  of  choice  of  law  .  .  .  questions  concerning 
interests  in  immovables  are  determined  by  the  law  that  would  be  applied  by  the  courts  of  the 
situs.’  See  also  Firma  Wichert  v.  Wichert,  loc.  cit.  above  (n.  48);  Bank  of  Africa  v.  Cohen,  [1909]  2 

C  «  For  example,  Shapleigh  v.  Mier,  83  F  2d  673,  299  US  468  (1937).  Annual  Digest,  8  (1935-7). 

68  -phe  whole  area  of  State  succession  is  currently  undergoing  codification  by  the  International 
Law  Commission.  While  some  of  the  ILC’s  draft  articles  ( General  Assembly  Official  Records,  34th 
Session  Supplement  10,  p.  7)  are  not  totally  consistent  with  the  lex  situs  rule,  the  Commission 
recognizes  that  its  work  goes  beyond  existing  customary  international  law  (see  Brownlie,  op  cit. 
above  (n.  24),  at  p.  652).  Cf.  below,  n.  69.  The  main  exception  to  the  lex  situs  rule  in  cases  of  State 
succession  is’the  fact  that  certain  property  belonging  to  the  predecessor  State  will  automatically 
pass  to  the  successor  State. 

69  Kaeckenbeeck  ‘La  Protection  internationale  des  droits  acquis  ,  Recueil  des  cours,  59  (1937  ). 

p.  317  at  p.  339.  ’  70  PCIJ,  Series  A,  No.  2,  at  p.  28  (1924)- 

71  Annual  Digest,  7  (1933-4).  No.  2I3,  at  P-  486. 

72  See  further  Gidel,  Des  effets  de  V annexion  sur  les  concessions  (1904);  Sayre,  Change  ot 
Sovereignty  and  Concessions’,  American  Journal  of  International  Law,  12  (1918),  p.  705. 

79  See  German  Settlers  in  Poland  (1923),  PCIJ,  Series  B,  No.  6,  especially  at  p.  36  immovab  e 
property):  German  Interests  in  Polish  Upper  Silesia  (1926),  PCIJ,  Senes  A,  No.  7  (immovable 
property);  Lighthouses  arbitration  (1956),  Reports  of  International  Arbitral  Awards,  vol.  12,  p.  155 
at  p  236  (private  contracts  and  debts).  See  further  O’Connell,  State  Succession  in  Municipal  Law 
and  International  Law  (1967),  vol.  1,  pp.  264-5,  272-7;  Crawford,  'The  Contribution  of  Professor 
D.  P.  O’Connell  to  the  Discipline  of  International  Law’,  this  V ear  Book,  51  (1980),  p.  1  at  pp.  14 

17,  25-31,  44-7- 
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be  noted  that  a  change  of  sovereignty  over  territory  will  bring  about  a 
change  of  legal  situs  not  only  of  immovables  but  also  of  any  movables 
situated  in  that  territory  at  the  time,  which  again  emphasizes  the  similarity 
for  international  law  purposes  of  property  rights  to  both  movables  and 
immovables.  The  lex  situs  principle  will  apply  to  both  types  of  right  on 
a  change  of  sovereignty,  whether  that  change  is  brought  about  by  peaceful 
agreement  or  by  conquest— property  rights  created  in  the  municipal  law 
of  the  previous  sovereign  must  be  recognized  by  the  municipal  law  of 
its  successor.74  That  title  may  be  transferred,  amended  or  destroyed  by 
that  second  municipal  law,75  but  if  such  action  would  be  expropriatory, 
there  is  a  duty  to  pay  compensation.76 

(c)  The  Doctrinal  Basis  of  the  Rule 

Having  defined  the  rule,  it  should  be  emphasized  that  the  only 
explanation  for  its  existence  is  the  need  of  international  law  for  some  rule 
by  which  it  can  define  property  for  its  own  purposes,  and  State  practice 
bears  out  the  conclusion  that  the  lex  situs  rule  is  the  one  which  has  been 
chosen.  It  may  have  been  chosen  because  its  operation  is  more  convenient 
than  other  rules,77  though  it  is  submitted  that  other  rules  might  have 
been  chosen  which  also  would  have  been  perfectly  workable.78  But  this 

74  US  V.  Perchman  (1833),  7  Peters  51,  per  Marshall  CJ  at  86:  ‘.  .  .  it  is  very  unusual,  even  in 
cases  of  conquest,  for  the  conqueror  to  do  more  than  to  displace  the  sovereign  and  assume  dominium 
over  the  country.  The  modern  usage  of  nations,  which  has  become  law,  would  be  violated;  that 
sense  of  justice  and  of  right  which  is  acknowledged  and  felt  by  the  whole  civilised  world  would  be 
outraged,  if  private  property  should  be  generally  confiscated,  and  private  rights  annulled.’  This  rule 
has  been  applied  in  numerous  cases,  accepted  by  leading  authors  and  given  expression  in  numerous 
treaties.  See  Briggs,  The  Law  of  Nations — Cases,  Documents  and  Notes  (2nd  edn.,  1952),  p.  237; 
Sayre,  loc.  cit.  above  (n.  72);  O’Connell,  The  Law  of  State  Succession  (1956),  pp.  78 ff. ,  and  the 
cases  decided  by  the  Great  Britain-United  States  Arbitral  Tribunal,  Reports  of  International  Arbitral 
Awards,  vol.  6,  pp.  92-190.  West  Rand  Mining  Co.  v.  R,  [1905]  2  KB  391,  411,  indicates  that  this 
doctrine  is  not  limited  to  interests  in  immovables. 

i.e.  the  municipal  law  of  the  new  situs  cannot  be  applied  to  property  retrospectively  to  the 
time  before  it  was  in  the  present  situs:  Kaeckenbeeck,  ‘The  Protection  of  Vested  Rights  in 
International  Law’,  this  Year  Book,  17  (1936),  p.  1  at  p.  2.  See  below,  Part  IV  (b). 

6  Though  not,  of  course,  if  the  person  whose  title  is  expropriated  is  a  national  of  the  expropriating 
State  (i.e.  of  the  second  sovereign).  This  would  explain  the  result  in  Kulakowski  v.  Szumkowski 
O928,  Poland),  Annual  Digest,  4  (1927-8),  No.  375,  if  it  is  assumed  that  the  defendant  in  that  case 
was  a  Polish  national.  See  also  the  William  Webster  case  (1925  British-American  Tribunal),  ibid.  3 
(1925-6),  No.  61,  and  Ul  Ltd.  v.  Polish  State  (1932  Upper  Silesian  Arbitral  Tribunal),  ibid  6 
(1931-2).  No.  35. 

Seidl-Hohenveldern,  Extraterritorial  Effects  of  Confiscations  and  Expropriations’,  Modern 
Law  Review,  13  (1949),  p.  69  at  p.  69:  ‘Many  solutions  have  been  suggested.  The  most  logical  one 
and  the  one  best  suited  to  all  circumstances  lies  in  the  acceptance  of  the  maxim,  that  every  State 
has  a  sovereign  right  to  determine  the  fate  of  all  property  situated  within  its  boundaries.’  Reese, 
loc.  cn  above  (n.  66),  at  p.  154:  ‘This  rule,  whatever  may  be  its  other  attributes,  produces 
predictability  and  uniformity  of  result.  ...  In  addition,  the  rule  makes  for  ease  of  decision  by  the 
judge.  These  am  substantia!  virtues  which  should  not  be  abandoned  unless  clear  cause  for  doing  so 
has  been  shown.’  See  also  Story,  op.  cit.  above  (n.  3),  Section  379. 

For  example,  a  rule  that  the  system  of  law  having  the  ‘most  significant  relationship’  to  the 
property  in  question  should  govern:  see  Part  VI,  below.  Though  international  trade  and  commerce 
might  come  to  a  standstill  if  there  were  no  international  law  rule  at  all,  it  is  not  true  that  ‘Business 
could  not  be  carried  on  if  [the  rule]  were  not  [the  lex  situs]'  (Re  Anziani,  [1930]  1  Ch.  407,  420)  or 
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particular  rule,  having  been  chosen,  requires  no  further  explanation.79 
There  is  no  need  to  search  for  some  kind  of  argument  that  a  determination 
by  a  State  of  property  rights  in  an  object  situated  in  its  territory 
inherently  demands  recognition  by  the  municipal  law  of  other  States 
after  that  object  leaves  the  territory  of  the  original  situs.  The  general 
impossibility  of  convincingly  demonstrating  the  existence  of  an  inter¬ 
national  law  lex  situs  conflicts  rule  from  this  angle  seems  to  have  prevented 
its  recognition  as  a  rule  of  public  international  law  at  all. 

For  instance,  it  has  been  suggested  that  the  lex ■  situs  principle  is 
necessary  because  a  property  right  granted  by  any  other  State  would  be 
incapable  of  enforcement  until  that  State  became  the  situs.80  This  is  a 
purely  private  international  law  argument  as  many  rules  of  public 
international  law  are  incapable  of  being  unilaterally  enforced  by  other 
States.  Even  as  such  it  is  uncompelling,  since  States  are  normally  only 
ever  faced  with  the  question  of  the  ownership  of  property  once  they  have 
become  its  situs81  in  which  situation  one  might  expect  their  natural 
inclination  to  be  to  apply  the  Morelli  principle  rather  than  the  lex  situs 
rule.  Moreover,  indirect  enforcement  is  in  any  case  possible  by  issuing 
an  injunction  against  the  defendant  if  he  is  in  the  jurisdiction,82  and  a 
common  law  court  at  least  is  unlikely  to  have  jurisdiction  at  all  under 
its  own  law  to  decide  a  property  dispute  where  neither  the  defendant 
nor  the  disputed  property  is  in  the  jurisdiction.  Other  explanations,  such 
as  that  an  owner  by  bringing  his  property  into  a  particular  situs  impliedly 
submits  it  voluntarily  to  the  laws  in  force  there83  or  that  property  is 


that  any  other  rule  'so  far  from  being  a  principle  which  resolves  the  conflict  of  laws,  will  create  a 
conflict  which  it  will  require  the  formulation  of  a  new  system  to  settle’  (Bank  voor  Handel  en 
Scheepvaart  v.  Slatford,  [195  1  ]  2  All  ER  779>  788). 

79  Lalive,  on.  cit.  above  (n.  56),  at  p.  107:  ‘[The  lex  situs  principle]  is  generally  mentioned  in  the 
cases  as  an  axiom,  which  does  not  require  demonstration.  This  applies  not  only  to  Anglo-American 
but  also  to  continental  decisions.’ 

80  Wortley,  op.  cit.  above  (n.  24),  at  p.  7;  Lalive,  op.  cit.  above  (n.  56),  at  p.  105. 

81  And  will  often  even  refuse  to  decide  title  when  they  are  not  the  situs:  Companhia  de  Mozambique 
v.  British  South  Africa  Co.,  [1892]  2  QB  358  (land);  Re  Pnns  Bernhard,  [1964]  P  ”7.  [^63]  3  All 

ER  735  (Admiralty);  Rabel,  op.  cit.  above  (n.  13),  at  p.  51. 

89  For  example,  US  v.  IC1,  .05  F  Supp.  215  (1952)-  See  also  Cheshire’s  Private  International 
Law  (8th  edn  1970,  eds.  Cheshire  and  North),  pp.  477^,  497<E  Indirect  enforcement  is  also 
possible  by  execution  against  other  assets  which  the  defendant  may  have  in  the  jurisdiction,  especially 
in  countries  where  the  doctrine  of  arrestment  ad  fundadam  junsdictionem  obtains,  but  see  below, 

Part  III  (d).  ,  c  ■  .  x 

83  See  Lalive,  op.  cit.  above  (n.  56),  at  p.  1 10.  In  any  case,  as  was  pointed  out  above  Section  (a), 

objects  are  not  always  situated  in  the  State  in  which  they  are  with  the  consent  of  their  owners. 
Despite  this,  the  argument  that  the  law  of  England  and  not  of  Italy  should  apply  to  the  sale  m  Italy 
by  a  thief  of  an  object  stolen  in  England  was  rejected  in  the  decision  of  Wmkworth  v.  Christie, 
Manson  and  Woods  Ltd.,  [1980]  2  WLR  937-  (See  Nott,  'Title  to  Movables  Acquired  Abroad 
Conveyancer  and  Property  Lawyer,  45  (198.),  p.  279.)  The  only  two  jurisdictions  in  the  world 
known  to  have  an  exception  to  the  lex  situs  principle  in  their  municipal  law  conflicts  ru ties  in ^cases 
where  the  property  was  in  the  situs  without  the  owner  s  consent  are  New  York  and  (in  the  case 
of  stolen  instruments  to  bearer  only)  France:  see  Rabel,  op.  cit.  above  (n-  z6)>  at  pP,  1  A 
These  exceptions  have  been  severely  criticized  but  are  in  any  case  partly  explicable  in  the  lig 
of  the  international  law  rule  as  the  original  owner  is  usually  a  national  of  the  forum.  See  be  ow, 

Part  IV  (e). 
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protected  by  the  local  situs  which  has  a  right  to  regulate  what  it  protects,84 
would,  one  would  expect,  also  have  the  logical  result  of  sanctioning  the 
use  of  the  Morelli  principle  rather  than  the  lex  situs  rule. 

The  one  attempted  explanation  based  on  a  truly  public  international 
law  principle  is  the  theory  that  the  lex  situs  rule  is  an  aspect  of  State 
sovereignty,85  though  it  has  never  been  satisfactorily  explained  why  the 
sovereignty  of  a  previous  situs  should  be  accorded  greater  respect  by  the 
State  of  the  present  situs  than  the  latter’s  own  sovereignty.86  If  State 
sovereignty  were  the  basis  of  the  international  law  rules  on  property,  the 
Morelli  principle  would  have  to  govern  tangibles.  The  lex  situs  rule  must 
therefore  be  seen  as  an  international  law  rule  which  refers  to  a  particular 
municipal  law  as  a  factum,  and  not  as  part  of  a  rule  which  requires 
sovereign  acts  of  other  States  to  be  recognized.87  Writers  who  fail  to 
appreciate  this  sometimes  suggest  for  instance  that  the  recognition  which 
must  be  accorded  a  foreign  property  title  will  vary  according  to  whether 
it  was  created  by  a  legislative,  executive  or  judicial  act,88  whereas  if  the 
lex  situs  rule  points  to  the  fact  of  the  existence  of  a  property  title  in  a 
particular  system,  it  should  not  matter  how  it  was  created.  In  common 
law  countries,  most  property  titles  were  developed  by  the  judiciary  rather 
than  the  legislature,  and  owing  to  the  exhaustion  of  local  remedies  rule, 
the  last  word  on  whether  a  person’s  property  has  in  fact  passed  to  the 
State  by  virtue  of  an  expropriation  is  likely  to  be  a  judicial  decision.  To 
say  that  such  judicial  decisions,  unlike  legislative  and  executive  acts  of 
State,  raise  no  issues  of  international  law89  is  absurd. 

Given  that  States  are  not  generally  required  to  recognize  the  laws  of 
foreign  States,  and  that  the  lex  situs  rule  is  a  special  rule  which  exists 
because  of  the  need  for  a  definition  of  property  for  the  purposes  of  the 
international  law  rules  on  expropriation,90  it  follows  that  States  need 


84  Firma  Wichert  v.  Wichert,  loc.  cit.  above  (n.  62),  at  p.  188:  'La  propr,et6  de  cette  marchand.se 
se  U-ouve  sous  la  protection  du  droit  suisse’;  Lalive,  op.  cit.  above  (n.  56),  at  p.  107. 

c  8j,Liaihue’  lb',d'  31  PP'  io6“io;  Bank  voor  Handel  v.  Slatford,  loc.  cit.  above  (n.  78).  at  p.  787- 
86  H°henVe  dem’  quoted  above>  n-  77;  Knoepfler,  loc.  cit.  above  (n.  34),  at  pp.  165-8. 

An  attempt  is  made  by  Pillet,  Pnncipes  de  droit  international  prive  (1903),  p.  515,  Section  284- 
On  aperfoit  facilement  l'interet  majeur  qu’a  l’Etat  sous  l’autonte  duquel  un  droit  a  ete  acquis  a  le 
votr  respecte  a  1  etranger.  II  y  va,  pour  cet  Etat,  de  la  reconnaissance  de  sa  propre  souverainete’  qui 
a  confere  a  ces  droits  leur  valeur,  et  de  la  participation  de  ses  sujets  au  commerce  international’ 

On  aper?o.t  tout  auss.  cla.rement  le  dCaut  d’mteret  de  l’Etat  Granger  a  refuser  a  de  pare.ls  droits 
leur  effet.  Sa  souverainete  ne  va  pas,  sans  doute,  jusqu’a  r6gir  des  actes  enticement  etrangers  a  son 
territoire  et  a  ses  sujets,  et  1  application  des  lois  CrangCes  dans  1'hypothCe  ne  porte  aucun  prejudice 
a  1  autonte  de  ses  propres  lois.’  However,  it  is  quite  conceivable  that  in  a  given  situation  it  would 
be‘n  9  St9te  s  lnterest  to  aPPh  its  own  law  m  place  of  that  of  a  previous  situs 
On  the  confusion  caused  by  the  ‘act  of  State’  doctrine  see  below,  Part  V. 

8  Authonties  which  claim  that  judicial  decisions,  unlike  legislative  and  executive  acts  of  State 
need  not  be  recognized  by  other  States  include  Akehurst,  loc.  cit.  above  (n.  4),  at  pp.  232-9  250- 

luZTTf  °C'  T  Mb°Ve  of  31  P'  I20;  Hochimzon  v.  Zellstoff abrik  Waldhof  Tilsit,  Annual 

Digest,  7  (,933-4),  No.  7.  Cf.  Mann,  loc.  cit.  above  (n.  !8),  at  p.  437.  ’ 

89  See  the  authorities  cited  in  the  previous  note 

99  Note  how  Maeckelt,  'General  Rules  of  Private  International  Law  m  the  Americas-  New 
pproach  Recueildes  cours  177  (,982-IV),  p.  192  at  pp.  302-3,  when  discussing  ‘vested  rights’ 
observes:  None  of  the  leg, slat, on  of  the  Latin  American  countries  protects  rights  acquired  under 
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only  recognize  foreign  property  laws  for  the  purposes  of  those  rules. 
Where  the  person  the  lex  situs  rule  points  to  as  owner  is  an  alien,  a  forum 
will  incur  State  responsibility  for  expropriation  if  it  applies  a  different 
rule  to  determine  ownership  which  leads  to  a  different  result.  As  there 
is  no  State  responsibility  when  the  property  of  a  national  is  expropriated, 
a  State  need  not  use  the  international  law  definition  of  property  when 
the  person  it  would  point  to  as  owner  is  a  national.  Similarly,  State 
responsibility  would  not  be  incurred  where  the  non-use  of  the  lex  situs 
rule  did  not  amount  to  a  denial  of  the  property  rights  of  the  owner  in 
international  law — for  instance,  when  the  question  of  ownership  of  a 
particular  piece  of  property  needs  to  be  decided  incidentally  in  the 
application  of  a  completely  different  rule  of  municipal  law.  However, 
unless  States  wish  to  impose  upon  themselves  the  inconvenience  of 
having  different  conflicts  rules  for  nationals  and  aliens,  and  different 
rules  for  directly  deciding  and  enforcing  proprietary  rights  as  opposed 
to  determining  them  for  incidental  purposes,  they  will  only  be  able  to 
fulfil  their  international  obligations  by  using  the  lex  situs  rule  for  all 
property  conflicts.  Even  so,  the  distinction  between  instances  where  the 
lex  situs  rule  is  applied  out  of  an  international  obligation  and  where  it  is 
applied  out  of  convenience  should  be  borne  in  mind.  In  the  latter  case 
it  may  be  possible  to  exclude  the  application  of  the  rule  in  exceptional 
cases  on  the  grounds  of  public  policy  when  in  the  former  case  it  is  not.91 

(d)  Questions  of  Classification 

Before  going  on  to  examine  the  problems  of  applying  the  lex  situs  rule 
in  practice,  a  further  comment  should  be  made  as  to  the  nature  of  the 
rule.  It  is  submitted  that  while  international  law  refers  to  a  particular 
system  of  municipal  law  to  determine  whether  a  particular  right  exists 
and  in  whom  it  vests,  the  classification  of  that  right  as  proprietary  or  not 
for  international  law  purposes  remains  a  function  of  international  law. 
If  no  objective  classification  existed,  a  State  granting  a  right  to  aliens 
could  escape  responsibility  for  protecting  it  by  labelling  it  as  contractual.92 


the  laws  of  another  legal  system.  There  are,  of  course,  special  rules  that  recognise  the  validity  of 
legal  relations  originated  abroad.  Such  rules,  however,  are  not  universally  valid  and  are  applied  only 
to  those  cases  specifically  determined  by  the  law  in  each  particular  case’  (e.g.  to  a  property  right 
but  not  a  vested  cause  of  action  in  tort).  The  reason  is  that  foreign  property  rights,  unlike  other 
types  of  vested  right,  come  within  the  operation  of  an  international  law  conflicts  rule. 

91  See  below,  Part  IV  (e). 

92  See,  e.g.,  Norwegian  Shipowners'  claims  (1922),  Reports  of  International  Arbitral  Awards ,  vol. 
1,  p.  307  at  p.  334.  ‘State’  contracts,  such  as  concessions,  have  long  been  held  to  be  property  for 
international  law  purposes:  Aramco  case  (1958),  27  ILR  117,  at  p.  205;  Liamco  v.  Libya  (1977),  62 
ILR  141,  at  pp.  171,  196;  Anglo- Iranian  Oil  Co.  case,  ICJ  Pleadings,  p.  3  at  pp.  80-4;  Moore, 
International  Arbitrations,  vol.  4,  pp.  3470-1;  Whiteman,  Digest  of  International  Law,  vol.  3, 
p.  1579;  O’Connell,  op.  cit.  above  (n.  16),  at  pp.  992-4;  Higgins,  loc.  cit.  above  (n.  20),  at  pp.  298- 
319;  Nicholson,  ‘The  Protection  of  Foreign  Property  under  Customary  International  Law’,  Boston 
College  Industrial  and  Commercial  Law  Review,  6  (1956),  p.  391;  Lipstein,  Transactions  of  the  Grotius 
Society,  29  (1943).  P-  5'  at  p.  54- 
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Conversely,  where  a  right  may  be  denied  an  individual  alien  without 
there  being  an  international  law  duty  to  compensate  him,  that  right  is 
not  property  for  international  law  purposes,  regardless  of  how  it  is 
classified  in  the  municipal  law  of  that  State.  The  enforceability  of  a  right 
in  other  words  is  decided  by  international  law,93  though  this  in  turn 
raises  further  questions  as  to  whether  a  right  to  sue  in  respect  of  a  right 
at  the  lex  situs  or  a  municipal  law  statute  of  limitations  goes  to  the 
existence  of  a  right  or  to  its  enforceability.94  It  seems  furthermore  that 
the  value  of  a  right  is  to  be  decided  in  accordance  with  international  law 
principles95  so  that  a  municipal  law  limitation  of  liability  statute  will  not 
be  conclusive.96 

The  category  of  rights  which  international  law  regards  as  proprietary 
for  its  purposes  is  a  broad  one.97  The  arbitrator  in  the  Liamco  case  said 
that  property  rights  in  international  law  were  ‘those  rights  that  have  a 
money  value’.88  It  is  true  that  ‘property’  includes  some  contractual 
rights,99  all  debts100  and  equitable  titles101  as  well  as  the  mere  right  to 
possession.102  In  the  Aramco  case103  a  right  to  preferential  shipping  was 
held  to  be  an  acquired  right.104  However,  while  international  law  may 
protect  this  wide  range  of  rights,  it  is  necessary  to  distinguish  between 
those  rights  which  give  a  right  to  the  enjoyment  of  a  tangible  object  and 
those  which  do  not.  Intangible  rights,  which  consist  solely  of  the  right 
to  compel  somebody  to  do  or  to  refrain  from  doing  some  action,  must, 
as  was  pointed  out  above  in  the  case  of  intellectual  and  industrial 
property,105  be  governed  by  the  Morelli  principle — i.e.  a  State  which 
confers  such  rights  on  an  alien  cannot  later  refuse  to  recognize  them 
without  paying  compensation,  but  other  States  will  be  under  no  duty  to 
recognize  or  enforce  them.  Where,  however,  a  right  is  given  by  a  State 

93  Williams  case,  Moore,  International  Arbitrations,  vol.  4,  p.  4181;  Garcia  Cadiz  case,  ibid., 
p.  4199.  For  other  authorities  see  Lipstein,  loc.  cit.  (previous  note),  at  p.  55. 

94  Wortley,  op.  cit.  above  (n.  24),  at  p.  15,  citing  Lipstein,  loc.  cit.  above  (n.  92),  says  that  a 
right  to  sue  goes  to  enforceability  and  is  decided  by  international  law.  On  statutes  of  limitation  see 
below,  Part  IV  (a). 

95  Whether  these  provide  for  ‘prompt,  adequate  and  effective’  compensation,  or  for  some  lesser 
standard. 

96  Lipstein,  loc.  cit.  above  (n.  92),  at  p.  55. 

97  See,  generally,  Higgins,  loc.  cit.  above  (n.  20),  Ch.  1. 

98  Above,  n.  44.  See  also  Banque  d’Orient  v.  Turkey,  Recueil  des  decisions  des  tribunaux  arbitraux 
mixtes,  vol.  7,  p.  967  at  p.  969:  '.  .  .  all  things  which  being  capable  of  procuring  a  person  a  certain 
advantage  are  susceptible  of  private  ownership.’  See  O’Connell,  op.  cit.  above  (n.  16),  at  pp.  762-6. 

99  Above,  n.  92. 

100  See  below,  Part  III  (d). 

101  O’Connell,  op.  cit.  above  (n.  16),  at  p.  762  n.  3,  and  see  beiow,  Part  IV  (a). 

Ibid,  at  p.  765  n.  24.  An  extension  of  this  is  the  fact  that  if  a  State  recognizes  an  alien’s 
property  rights  but  refuses  to  allow  him  to  enforce  them,  it  is  guilty  of  a  denial  of  justice.  See  also 
O’Connell,  op.  cit.  above  (n.  74),  at  p.  84. 

103  Above,  n.  44,  at  p.  134. 

104  In  Frisna  v.  Egyptian  Government,  Annual  Digest,  6  (193 1-2),  No.  139,  it  was  even  suggested 
that  a  visa  was  an  acquired  right  so  that  once  given,  it  could  not  be  revoked,  a  view  which,  as  the 
editors  of  the  Annual  Digest  point  out,  is  not  widely  held. 

105  Above,  Section  (a). 
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to  enjoy  the  use  of  a  tangible  object  situated  in  the  territory  of  that  State, 
the  lex  situs  principle  will  govern.106  Part  of  the  problem  of  classifying  a 
particular  municipal  law  right  as  ‘proprietary’  or  not  for  international 
law  purposes  includes,  therefore,  deciding  whether  it  is  a  ‘tangible’  or 
‘intangible’  right.  ‘State  contracts’  could,  for  instance,  be  either.  Where 
a  State  contract  is  a  concession  granting  the  right  to  exploit  a  tangible 
piece  of  land,  or  a  lease,  that  right  may  be  enforceable  against  other 
States  into  whose  sovereign  control  that  land  passes,107  whereas  it  is 
quite  contrary  to  general  principles  of  contract  for  purely  abstract 
contractual  rights  to  be  enforceable  against  a  non-party  to  the  agreement 
merely  because,  for  instance,  the  territory  in  which  one  party  resides 
and  which  was  under  the  sovereignty  of  the  other  party  has  now  passed 
under  the  sovereignty  of  the  third  party.108  In  particular,  while  a  contract 
of  employment  may  be  an  acquired  right,109  it  will  not  be  enforceable 
against  other  States  who  succeed  to  sovereignty  over  the  place  of 
employment.110  Similarly,  where  a  State  allows  a  resident  alien  to  com¬ 
mence  carrying  on  a  particular  commercial  activity,  his  freedom  to  do 
so  becomes  an  acquired  right  protected  by  international  law,111  but 

106  As  a  matter  of  terminology,  the  expression  ‘acquired  rights’  is  applied  to  all  those  rights  which 
are  protected  under  the  lex  situs  rule  or  the  Morelli  principle  regardless  of  how  they  are  classified 
in  municipal  law,  and  thus  appears  to  have  the  same  meaning  as  ‘property’.  (The  revocation  of  a 
State  contract  has  been  referred  to  as  an  expropriation  of  property.)  In  the  interests  of  clarity  it 
might  be  preferable  to  confine  the  expression  ‘property’  to  those  rights  protected  by  the  lex  situs 
rule  only. 

107  Above,  Section  (b).  O’Connell  emphasizes  that  a  contract  between  a  State  and  an  individual 
may  confer  some  rights  on  an  individual  which  will  survive  a  change  of  sovereignty  (i.e.  which  are 
‘tangible’  property  rights)  even  though  the  contract  as  such  lapses  (being  an  ‘intangible’  property 
right).  See  O’Connell,  op.  cit.  above  (n.  74),  at  pp.  99-297;  Crawford,  loc.  cit.  above  (n.  73),  at 
pp.  15-17. 

108  In  cases  of  total  State  succession,  State  contracts  with  the  extinguished  State  may  be 
enforceable  against  the  successor  State,  not  however  on  the  grounds  that  the  contractual  rights  are 
‘proprietary’  and  thus  must  be  recognized  by  all  States  in  the  world,  but  because  the  successor 
State  is  'stepping  into  the  shoes’  of  its  predecessor  and  thus  becomes  a  party  to  the  contract.  On 
this  situation  generally  see  O’Connell,  op.  cit.  above  (n.  74),  at  pp.  136-44. 

109  Upper  Silesian  Railway  Employees  case,  Annual  Digest ,  3  (1925-6),  No.  66. 

110  Re  Kremer ,  ibid.  8  (1935-7),  No.  43  (on  the  transfer  of  Alsace-Lorraine  back  to  France); 
Alvarez  y  Sanchez  v.  US,  216  US  167  (1910)  (on  the  transfer  of  certain  territory  to  the  US  from 
Spain);  Frystatzki  v.  Polish  State ,  Annual  Digest,  4  (1927-8),  No.  62;  Kot  v.  ( Polish )  Ministry  of 
Public  Works,  ibid.,  No.  63;  Hausen  v.  Polish  State,  ibid.  7  (1933-4),  No.  40  (on  the  succession  of 
Upper  Silesia  to  Poland);  Hungarian  Officials  ( Succession )  case,  ibid.  3  (1925-6),  No.  67;  Hungarian 
Officials  (Succession)  case  (No.  II),  ibid.  5  (1929-30),  No.  44;  Kotra  v.  Czechoslovakian  State,  ibid. 
7  (I933“4)»  No.  221  (on  the  succession  of  Czechoslovakia  to  the  Hungarian  State).  The  result  has 
been  the  same  in  the  case  of  total  succession:  Post  Office  (Austria)  Succession  case,  ibid.  1  (1919- 
22),  No.  47  (on  the  succession  of  the  Austrian  Republic  to  the  Austro-Hungarian  Empire). 

111  Public  Prosecutor  v.  Aerts,  loc.  cit.  above  (n.  28)  (aliens  operating  broadcasting  stations  in 
Morocco  could  not  be  prohibited  from  doing  so  without  compensation).  However,  a  State  does  not 
‘expropriate’  such  a  right  merely  by  allowing  additional  competition  in  the  absence  of  an  exclusive 
concession  agreement  (Oscar  Chinn  case,  Annual  Digest,  7  (i933_4)>  No.  130  at  p.  317;  PCIJ,  Series 
A/B,  No.  63)  or  by  increasing  licence  fees  or  taxes  (Kugele  v.  Polish  State,  Annual  Digest,  6  (1931- 
2),  No.  34),  though  there  is  an  argument  that  if  licence  fees  or  taxes  are  increased  to  the  point  where 
the  activity  becomes  unprofitable,  the  right  may  be  rendered  illusory.  Such  a  right  when  granted 
may  also  be  expressed  to  be  revocable  at  will:  International  Fisheries  case  (USA  v.  Mexico,  1931), 
Reports  of  International  Arbitral  Awards,  vol.  4,  p.  691. 
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it  goes  without  saying  that  that  right  cannot  be  exercised  in  the  territory 
of  any  State  other  than  the  one  granting  it.  This  is  so  even  where 
sovereignty  over  the  territory  on  which  the  right  is  exercised  changes.112 
Similarly,  a  pension  due  from  a  particular  government  may  be  a  vested 
right,113  but  that  right  obviously  cannot  be  asserted  against  a  different 
State’s  government  and,  moreover,  a  foreign  government  will  not  be 
responsible  for  expropriating  that  right  if  it  reduces  by  the  amount  of 
that  pension  any  social  security  it  would  itself  otherwise  pay.114  Usually 
the  classification  of  property  rights  as  tangible  or  intangible  is  a  relatively 
simple  matter,  although  not  always.  Trusts  and  debts  present  certain 
difficulties,  which  are  discussed  below.115 

As  well  as  retaining  for  itself  the  function  of  classifying  particular 
rights  as  ‘proprietary’,  international  law  will  determine  independently 
of  the  municipal  law  of  the  State  concerned  which  of  that  State’s  acts 
may  be  classified  as  ‘expropriatory’.  Thus  the  rules  on  expropriation  are 
not  confined  to  the  situation  where  a  State  assumes  legal  title  under  its 
own  law  to  property  which  under  the  lex  situs  rule  belongs  to  an  alien. 
A  State  also  expropriates  a  person’s  property  if  it  deprives  the  owner  of 
his  right  to  possession  of  it,  even  if  it  continues  to  recognize  his  formal 
legal  title,116  and  similarly,  a  State  would  have  to  be  regarded  as  having 
failed  to  fulfil  its  international  legal  obligation  to  recognize  a  property 
interest  created  by  a  former  situs  if  it  recognized  the  formal  legal  title 
only,  but  not  the  right  to  possession  which  was  part  of  that  property 
interest.  Similarly,  forced  sales  of  property,  prohibitions  on  the  sale  of 
property,  currency  exchange  controls,  forced  bankruptcy  proceedings  — 
in  short,  any  unreasonable  interference  in  the  exercise  of  property 
rights — may  amount  to  ‘de  facto’  or  ‘creeping’  expropriation  requiring 
compensation.117  Moreover,  just  as  a  State  should  not  avoid  responsibility 
for  expropriation  by  arguing  that  it  has  not  taken  formal  legal  title  to 

112  Niederstrasser  v.  Polish  State  (1931,  Upper  Silesian  Arbitral  Tribunal),  Annual  Digest ,  6 
(193 1 -2),  No.  33  at  p,  67:  ‘The  possession  of  a  mining  engineer’s  licence  .  .  .  was  neither  a 
“concession”  nor  a  “privilege”  Jablonski  v.  German  Reich ,  ibid.  8  (1935-7),  No.  41.  Cf.  Kugele  v. 
Polish  State,  loc.  cit.  (previous  note). 

113  Grzesik  v.  Polish  State  (1935,  Upper  Silesian  Arbitral  Tribunal,  Annual  Digest,  8  (1935-7), 
No.  41 . 

114  Ibid.;  though  of  course  if  the  social  security  otherwise  payable  by  the  foreign  government 
were  itself  a  right  vested  in  an  alien,  it  could  not  be  reduced.  See  also  Kowollik  v.  Polish  State, 
Amtliche  Sammlung,  vol.  6,  p.  6,  in  which  it  was  held  that  the  preservation  of  certain  revenue  from 
housing  from  taxation  was  not  a  vested  right  that  had  to  be  protected  by  other  States. 

115  See  below,  Part  IV  (a)  (trusts)  and  Part  III  (d)  (debts). 

116  German  Interests  in  Polish  Upper  Silesia  ( Merits )  (1926),  PCIjf,  Series  A,  No.  7;  Norwegian 
Shipowners'  claims  (1922),  Reports  of  International  Arbitral  Awards,  vol.  1,  p.  307. 

117  Higgins,  loc.  cit.  above  (n.  20),  Ch.  IV  and  the  literature  cited  by  her  at  pp.  390-1,  especially 
Christie,  ‘What  Constitutes  a  Taking  of  Property  under  International  Law?’,  this  Year  Book,  38 
(1962),  p.  307;  Weston,  '“Constructive  Takings”  under  International  Law:  a  Modest  Foray  into 
the  Problem  of  Creeping  Expropriation  ’’,  Virginia  Journal  of  International  Law,  16  (1975), 
p.  103;  Whiteman,  Digest  of  International  Law ,  vol.  8,  pp.  1006-20;  Starrett  Housing  Corp.  v.  Iran, 
Iran-US  Claims  Tribunal  Reports,  4  ( 1 983  —  III),  p.  122  at  pp.  162-4  (concurring  opinion  of  Judge 
Holtzmann);  Harza  Engineering  Co.  v.  Iran,  ibid.  1  (1982),  p.  499. 
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property,  it  should  not  necessarily  escape  liability  by  arguing  that  it  has 
not  taken  any  direct  control  or  use  of  that  property  for  itself.  It  may 
amount  to  a  partial  expropriation  of  land  to  prevent  the  owner  from 
building  on  it,118  or  of  movable  property  to  prevent  the  owner  from 
exporting  it,119  even  though  the  responsible  State  itself  thereby  assumes 
no  direct  control  over  it.  Similarly,  a  State  which  forcibly  transfers  title 
of  an  alien’s  property  to  another  person,  for  instance  one  of  its  own 
nationals,  should  not  avoid  the  international  law  rules  on  expropriation 
by  arguing  that  it  has  assumed  no  rights  over  the  property  whatsoever. 
Such  an  argument,  if  possible,  would  be  open  to  obvious  abuse.120  In 
situations  in  which  States  have  been  held  responsible  for  expropriating 
property  and  then  selling  it,  responsibility  could  be  avoided  by  the  State 
simply  transferring  title  directly  from  the  alien  owner  to  the  ‘purchaser’. 
Even  if  this  argument  were  subject  to  an  exception  where  the  State 
obtains  some  benefit  from  the  transaction  (for  instance,  where  the  person 
to  whom  property  is  transferred  gives  consideration  to  the  transferring 
State),  the  rules  on  expropriation  would  still  be  severely  limited,  since 
such  benefits  may  often  be  of  a  very  indirect  and  unprovable  kind  (e.g. 
political  support). 

As  a  matter  of  principle,  where  a  State  deprives  an  alien  of  the  benefit 
of  a  property  right  protected  by  international  law,  that  alien  should  be 
entitled  to  compensation  from  that  State.121  By  its  rules  on  expropriation, 
international  law  makes  a  State  responsible  for  acting  in  a  way  that 
causes  an  alien  certain  types  of  loss,  and  the  question  of  who,  if  anyone, 
benefits  from  such  actions  is  not  relevant  to  that  responsibility.122  If  this 
is  so,  then  just  as  it  would  be  an  expropriation  for  State  A  to  transfer  to 
itself  by  executive  decree  title  to  property  belonging  to  a  national  of 
State  B,  it  would  be  expropriation  for  State  A  to  have  as  part  of  its 
private  international  law  a  conflicts  rule  that  would  determine  a  national 
of  State  A  or  State  C  to  be  owner  of  property  which  under  the  lex  situs 
rule  vests  in  a  national  of  State  B.  In  either  situation  the  national  of 
State  B  is  the  beneficiary  of  a  right  protected  by  international  law,  and 
has  lost  that  benefit  by  virtue  of  an  act  of  State  A.123  This  leads  to  the 

118  Below,  n.  267  and  accompanying  text.  119  Below,  n.  268  and  accompanying  text. 

120  Especially  given  that,  where  the  State  has  transferred  title  to  one  of  its  own  nationals,  it  could 
thereafter  transfer  title  to  itself  with  no  international  responsibility  arising. 

121  Though  if  that  right  has  been  transferred  to  somebody  of  the  same  nationality  as  that  alien, 
no  State  claim  will  be  able  to  be  brought  by  the  alien’s  national  State  on  his  behalf. 

122  The  Harvard  Draft  Convention  on  the  International  Responsibility  of  States  for  Injury  to 
Aliens  (1961)  (reprinted  in  Sohn  and  Baxter,  ‘Responsibility  of  States  for  Injuries  to  the  Economic 
Interests  of  Aliens’,  American  Journal  of  International  Law ,  55  (1961),  p.  545).  Article  10  (3)  (a), 
does  not  mention  this  as  being  relevant.  As  O’Connell,  op.  cit.  above  (n.  16),  at  p.  768,  says  in  the 
context  of  de  facto  expropriations:  ‘The  underlying  idea  [of  the  international  law  rules  on 
expropriation]  is  that  the  beneficiary  of  the  right  should  be  allowed  to  retain  that  benefit.’ 

123  This  conclusion  is  supported  by  the  words  of  Judge  Aldrich  in  Harza  Engineering  Co.  v.  Iran, 
loc  cit  above  (n.  1 17),  at  p.  504:  ‘The  intent  of  the  government  is  less  important  than  the  effects 
of  the  measures  on  the  owner,  and  the  form  of  the  means  of  control  or  interference  is  less  important 
than  the  reality  of  their  impact'  (emphasis  in  original). 
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general  conclusion  that  expropriation  can  be  defined  for  international 
law  purposes  as  any  non-adherence  to  the  lex  situs  rule  and  will  give  rise 
to  State  responsibility  if  the  owner  under  the  lex  situs  rule  is  an  alien. 
States  have  a  general  duty  to  recognize  and  protect  property  rights 
conferred  on  an  alien  by  a  previous  situs  of  that  property.  Any  non¬ 
recognition  or  failure  to  protect  that  right  is  classified  as  expropriation 
by  international  law  regardless  of  how  it  is  classified  in  the  municipal 
law  of  the  acting  State.124  Thus  not  only  is  the  lex  situs  rule  used  to 
determine  ownership  in  cases  of  specific  expropriations,  but  it  can  be 
said  that  States  are  obliged  by  international  law  to  adopt  the  lex  situs 
rule  as  part  of  their  private  international  law,  or  at  least  to  give  effect  to 
it  in  practice. 

Simple  as  this  definition  of  expropriation  may  seem,  it  gives  rise  to 
further  questions.  How  exacting,  for  instance,  is  the  international  law 
duty  of  States  to  determine  that  a  previous  situs  has  conferred  a  property 
right  on  an  alien?  How  precisely  must  a  State  give  effect  to  those  rights 
under  its  own  municipal  law  not  to  be  responsible  for  a  de  facto 
expropriation?  Parts  III  and  IV  examine  respectively  these  two  questions. 

III.  Ascertaining  the  Lex  Situs 
(a)  Determining  the  Relevant  Municipal  Law 

To  determine  whether  a  State  has  expropriated  the  property  of  an 
alien  for  the  purposes  of  the  international  law  rule  it  need  only  be 
ascertained  whether  that  State  has  destroyed  or  refused  to  recognize  in 
its  own  municipal  law  a  right  to  use  a  tangible  object  considered 
proprietary  by  international  law  which  was  created  or  recognized  in  the 
municipal  law  of  a  previous  situs.125  A  State  claiming  on  behalf  of  an 
expropriated  national  will  have  to  prove  the  existence  of  such  a  right.  In 
addition,  however,  every  State  will  want  to  determine  for  itself,  whenever 
objects  are  brought  into  its  territory,  what  property  rights  have  been 
created  in  them,  so  that  it  can  avoid  being  made  inadvertently  responsible 
for  not  recognizing  them.  Suppose,  for  instance,  that  in  the  courts  of 
State  A,  an  alien  from  State  B  is  litigating  against  an  alien  from  State  C 
over  title  to  a  chattel  situated  in  State  A.  Each  claims  title  by  virtue  of 
a  transaction  which  took  place  in  State  B  when  that  State  was  the  situs. 
State  A  may  apply  any  law  it  chooses  to  the  resolution  of  the  dispute, 
but  because  of  the  international  law  lex  situs  rule,  it  will  have  to 
compensate  the  person  who,  as  a  matter  of  fact,  had  title  under  the  law 
of  State  B,  if  the  law  it  chooses  to  apply  leads  to  a  different  result.  Because 

For  instance,  a  municipal  conflicts  rule  inconsistent  with  the  international  law  lex  situs  rule 
would  not  be  classified  in  municipal  law  as  any  kind  of  interference  in  property  rights,  but  on  the 
contrary  as  a  definition  of  property  rights. 

125  Or  has  ceased  to  recognize  a  right  which  it  created  in  its  own  municipal  law.  See  above  Part 
II  (a)  and  (b). 
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no  State  is  willing  to  pay  compensation  for  a  right  expropriated  for  the 
benefit  of  a  third  party  (especially  in  this  situation  where  the  third  party 
is  an  alien),  all  States  choose  to  decide  cases  such  as  these  in  accordance 
with  the  lex  situs  rule.  However,  even  if  State  A  realizes  that  it  must 
apply  the  law  of  State  B  to  the  disputed  transactions,  it  may  fail  to 
recognize  the  title  of  the  owner  for  international  law  purposes  if  it 
incorrectly  applies  the  law  of  State  B,  especially  if  the  law  of  State  B  is 
uncertain.  The  laws  of  civilized  nations  are  complex,  and  no  State  can 
be  expected  to  be  able  to  apply  the  law  of  every  other  State  without 
making  errors  if  it  cannot  even  do  this  with  its  own  laws.  International 
law,  having  recognized  this  last  problem,  appears  to  provide  that  a  State 
will  not  be  responsible  for  a  denial  of  justice  by  virtue  of  an  error  in  the 
application  of  its  own  law  by  its  own  courts  unless  ‘manifest  injustice 
can  be  shown’.126  This  would  mean  that  where  a  State  granted  a  property 
right  for  the  first  time  to  an  alien,  it  would  not  be  liable  under  the 
Morelli  principle  for  a  later  refusal  to  recognize  that  title  if  the  refusal 
were  due  to  a  bona  fide  error  by  the  granting  State  in  the  application  of 
its  own  law.  A  fortiori  a  State  should  have  no  greater  responsibility  when 
applying  the  law  of  another  State.  One  may  therefore  conclude  generally 
that  while  States  have  a  duty  to  recognize  property  interests  created  by 
a  previous  situs,  the  question  of  the  effects  of  the  law  of  a  previous  situs 
is  one  of  fact,  and  the  standard  of  fact  finding  imposed  on  States  by 
international  law  is  relatively  low.  As  long  as  States  meet  this  standard, 
international  responsibility  will  be  avoided.  Indirect  ‘expropriation 
through  the  non-observance  of  the  lex  situs  rule  will  only  happen  where 
the  attempted  application  of  the  rule  is  manifestly  a  sham,  and  intended 
to  deprive  of  the  benefit  of  an  object  the  person  who  under  international 
law  is  clearly  entitled  to  it.127  The  details  of  this  international  law 
standard  of  fact  finding  will  now  be  examined. 

First,  a  State  wishing  to  recognize  a  property  title  acquired  at  a 
previous  situs  must  establish  the  existence  and  wording  of  the  applicable 
foreign  law.  That  law  may  be  a  property  statute  of  general  application 
or  a  specific  grant  of  title  to  the  object  in  question.  Although  the  inter¬ 
national  law  standards  of  evidence  may  be  low,  the  lex  situs  rule  would 
cease  to  exist  if  no  bona  fide  attempt  to  establish  the  content  of  the 
foreign  law  were  required.128  Arguably  the  English  practice  of  presuming 

126  British  Digest  of  International  Law ,  vol.  6,  pp.  287-90;  McNair,  International  Law  Opinions , 
vol.  3,  pp.  305-10  (‘refusal  of  justice’,  ‘palpable  and  evident  injustice’,  ‘a  manifest  violation  of  rules 
and  forms,  or  in  short  an  odious  distinction  made  to  the  prejudice  of  His  subjects  [the  subjects  of 
the  sovereign  alleging  a  denial  of  justice]  or  of  foreigners  in  general’,  at  pp.  306-7). 

127  If  it  is  true  that  any  non-recognition  of  an  alien’s  property  title  conferred  by  the  lex  situs  is 
expropriation,  and  that  only  a  deliberate  non-application  of  the  lex  situs  by  a  State  s  courts  (while 
purporting  to  apply  it)  constitutes  a  denial  of  justice,  then  in  property  cases,  a  denial  of  justice  is 
merely  one  form  of  expropriation. 

128  Or  if  a  State  were  entitled  to  refuse  to  recognize  a  title  acquired  in  a  previous  situs  whenever 
it  was  satisfied  that  it  had  not  been  sufficiently  proved:  Forests  of  Central  Rhodopia  Case  ( Greece  v. 
Bulgaria ),  Annual  Digest,  7  (1933-4).  No.  39  at  p.  93. 
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foreign  law  to  be  the  same  as  English  law  in  the  absence  of  evidence  to 
the  contrary129  falls  below  this  standard.  However,  in  practice,  owing  to 
the  adversary  system  used  in  England,  it  can  be  expected  that  where  the 
applicable  foreign  law  does  materially  differ  and  will  affect  the  outcome 
of  the  case,  evidence  of  it  will  be  presented  to  the  court.  If  it  is  not,  the 
losing  party  might  be  said  to  have  waived  his  rights  by  not  taking  a 
greater  interest  in  protecting  them,  and  cannot  be  said  to  have  been 
denied  justice  when  he  has  been  given  the  opportunity  of  doing  so.  The 
same  method  of  proving  foreign  law  is  used  also  in  other  legal  systems.130 
Where  it  is  sought  to  prove  foreign  law,  English  courts  have  been 
prepared  to  accept  the  evidence  of  practitioners  of  that  foreign  State131 
or  other  experts,132  a  practice  which  is  followed  elsewhere133  and  has 
been  sanctioned  for  international  law  purposes  by  the  Permanent  Court 
of  International  Justice.134  As  long  as  a  municipal  court  is  willing  to 
accept  or  receive  evidence135  and  does  not  arbitrarily  choose  to  believe 
one  expert  witness  in  preference  to  another  who  is  equally  credible,  a 
State  should  not  be  liable  for  non-application  of  the  lex  situs  rule  if  it 
makes  an  error  of  foreign  law.  Taking  this  a  step  further,  suppose  the 
courts  of  a  second  situs  have  erroneously  decided  that  person  A  rather 
than  person  B  was  the  owner  of  the  object  under  the  laws  of  the  first 
situs,  and  the  issue  is  then  relitigated  in  a  third  situs.  If  the  courts  of 
the  third  situs  are  aware  of  the  mistake  that  has  been  made,  are  they 
entitled  to  correct  it  and  declare  person  B  to  be  the  owner,  or  would  this 
be  a  deliberate  expropriation  of  the  title  which  the  third  situs  knows 

129  Razelos  v.  Razelos  (No.  2),  [1970]  1  WLR  392;  Carl  Zeiss  Stiftung  v.  Rayner  &  Keeler  Ltd. 
(No.  2 ),  [1967]  1  AC  853,  927. 

iso  por  example,  France:  Batiffol  and  Lagarde,  Droit  international  prive  (6th  edn.,  1974),  pp.  414- 
45.  Because  it  appears  to  be  a  principle  in  all  legal  systems  that  the  existence  and  content  of  foreign 
law  is  a  fact ,  foreign  law  must  be  proved  by  the  parties  to  a  dispute  even  in  civil  law  systems 
governed  by  the  maxim  da  mihi  factum,  dabo  tibi  jus.  As  explained  above,  Part  II  (c),  municipal 
property  laws  are  also  facts  for  international  law  purposes.  See  further  German  Interests  in  Polish 
Upper  Silesia,  loc.  cit.  above  (n.  44),  at  p.  19,  and  below,  section  (b). 

131  For  example,  Razelos  v.  Razelos  (No.  2),  loc.  cit.  above  (n.  129);  McKelvey  v.  Meagher  (1906), 
4  CLR  265,  284. 

hazard  Bros.  &  Co.  v.  Midland  Bank  Ltd.,  [1933]  AC  289,  298.  On  the  meaning  of  ‘expert’ 
see  Perlak  Petroleum  Mij.  v.  Deen,  [1924]  1  KB  m,  116.  An  expert  need  not  be  legally  trained, 
and  evidence  of  foreign  law  has  been  accepted  from  businessmen  (Vander  Donckt  v.  Thellusson 
(1849),  8  CB  812;  De  Beeche  v.  South  American  Stores  Ltd.,  [1935]  AC  148)  and  bankers  (Ajami  v. 
Comptroller  of  Customs,  [1954]  1  WLR  1405)  carrying  on  business  in  that  foreign  State. 

133  Above,  n.  130. 

154  Though  bound  to  apply  municipal  law  when  circumstances  so  require,  the  Court,  which  is 
a  tribunal  of  international  law  and  which,  in  this  capacity,  is  deemed  itself  to  know  what  this  law 
is,  is  not  obliged  also  to  know  the  municipal  laws  of  the  various  countries.  All  that  can  be  said  in 
this  respect  is  that  the  Court  may  possibly  be  obliged  to  obtain  knowledge  regarding  the  municipal 
law  to  be  applied.  And  this  it  must  do,  either  by  means  of  evidence  furnished  it  by  the  parties,  or 
by  means  of  any  researches  which  the  Court  may  think  fit  to  undertake  or  to  cause  to  be  undertaken’: 
Serbian  and  Brazilian  Loans  cases  (1929),  PCIJ,  Series  A,  Nos.  21/22,  at  p.  124.  See  also  Reparation 
(  ommission  v.  USA,  this  1  ear  Book,  8  (1927),  p.  156  at  p.  169;  American  Journal  of  International 
Law,  22  (1929),  p.  404  at  p.  408. 

135  And  not  to  reject  it  if  uncontradicted  (see,  e.g.,  Sharif  v.  Azad,  [1967]  1  QB  605,  616,  but  cf. 
A/S  Tallinna  Laevauhisus  v.  Estonian  State  SS  Line  (1947),  80  LI.  LR  99,  108). 
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perfectly  well  person  A  acquired  under  the  laws  of  the  second  situs  and 
which  on  the  general  lex  situs  principle136  must  prevail  over  the  title 
given  by  the  first  situs?  There  is  no  State  practice  to  be  found  to  answer 
this  question,  but  considerations  of  equity  would  demand  that  if  person 
B  need  not  be  compensated  for  the  loss  of  his  lawful  title,  person  A 
should  not  need  to  be  compensated  for  the  loss  of  his  fortuitous  windfall, 
so  that  the  third  situs  would  be  free  to  treat  either  person  A  or  person 
B  as  the  owner.  Where  person  A  has,  however,  in  the  meantime  sold  the 
object  to  a  third  person,  the  certainty  of  business  transactions  (the  need 
for  which  forms  the  basis  of  the  lex  situs  rule)137  would  demand  a  stricter 
application  of  the  rule,  and  that  third  person  should  not  be  able  to  be 
deprived  of  his  title  in  favour  of  person  B  in  a  subsequent  situs. 

In  the  situation  where  a  person  acquired  title  under  a  previous  situs 
by  virtue  of  a  specific  grant  or  decree,  rather  than  by  the  operation  of 
that  State’s  property  laws  generally,  copies  of  the  grant  or  decree  will 
be  good  proof.138  It  appears  further  that  in  all  cases  where  the  government 
of  a  previous  situs  State  furnishes  a  certificate  as  to  ownership  under  its 
law,  this  must  be  treated  as  conclusive  by  other  States,  unless  the  latter 
have  ‘legal  proof  to  the  contrary’  in  the  form  of  a  judicial  decision  of  the 
State  issuing  the  certificate,139  so  that  if  the  certificate  is  falsified  or 
inaccurate  the  recognizing  State  will  not  be  responsible  for  acting  on  the 
basis  of  it.  However,  on  general  principles,  if  the  certificate  issued 
incorrectly  states  the  issuing  State’s  law,  and  that  error  is  not  due  to  a 
bona  fide  mistake  on  behalf  of  the  issuing  authority  but  is  designed  to 
deprive  the  legal  owner  of  his  interest,  then  the  issuing  State  should  be 
liable  if  the  person  losing  title  is  not  one  of  its  own  nationals.  The 
rationale  for  such  a  rule  would  be  the  doctrine  of  estoppel,  which  is 
recognized  as  a  general  principle  of  international  law.140  Where  a  State 
issues  a  certificate  which  it  knows  will,  and  must,  be  acted  on  by  other 
States  as  conclusive  evidence  of  the  content  of  its  municipal  law,  it  will 
be  estopped  from  denying  that  its  municipal  law  is  otherwise.  One  major 
problem  though  is  the  question  as  to  which  official’s  actions  are  capable 
of  binding  his  State;  presumably  if  a  certificate  of  title  is  fraudulently 
issued  by  a  minor  civil  servant,  his  State  will  not  be  bound.141  But  even 
where  the  State  is  not  bound,  the  person  who  loses  his  title  by  virtue  of 
the  fraud  will  probably  be  able  to  bring  civil  proceedings  against  the 

136  The  fact  that  A’s  title  was  created  by  a  judicial  decision  is  irrelevant  to  the  application  of  the 
lex  situs  rule.  See  above,  Part  II  (c).  137  Above,  pp.  160-1,  text  to  nn.  44,  45. 

138  For  example,  Cohen  v.  Credit  du  Nord  (1967,  France),  48  ILR  82. 

139  Forests  of  Central  Rhodopia  case  (Greece  v.  Bulgaria ),  loc.  cit.  above  (n.  128),  at  pp.  92-5. 
This  case  involved  the  application  of  the  Treaty  of  Constantinople  (1913).  Article  10  of  which 
provided  for  the  respect  of  acquired  rights,  but  it  is  submitted  that  the  result  would  have  been  the 
same  in  customary  international  law. 

140  Brownlie,  op.  cit.  above  (n.  24),  at  pp.  636-7,  637-9. 

141  Presumably  the  State  would  only  be  bound  by  the  acts  of  one  of  its  ‘officials’  ‘purporting  to 
act  in  an  official  capacity’.  See  the  quotation  from  Banco  de  Espaha  v.  Federal  Reserve  Bank ,  below, 
n.  150. 
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guilty  person  in  the  municipal  law  courts  of  the  State  from  which  the 
certificate  came.  If  such  a  remedy  exists  in  the  law  of  that  State,  that 
State  will  be  responsible  for  a  denial  of  justice  if  it  is  not  afforded  him. 

It  is,  of  course,  necessary  to  prove  the  existence  of  the  applicable 
foreign  law  not  only  in  fact  but  also  in  law:  a  title  to  property  cannot 
have  been  conferred  under  the  municipal  law  of  a  State  if  the  conferring 
instrument  was  void  and  of  no  effect  under  the  constitutional  or 
administrative  law  of  that  State  because  it  was  unconstitutional  or  ultra 
vires.1*2  On  the  lex  situs  principle,  international  ‘property’  consists  only 
of  the  rights,  if  any,  which  in  fact  exist  under  the  municipal  law  of  the 
situs.143  If  in  the  municipal  law  of  the  relevant  State  there  is  no  judicial 
review  of  legislation  or  administrative  action,  the  title  will  still  exist  in 
that  State’s  municipal  law  despite  any  defect.  Otherwise  it  might  not. 
The  basic  principle  is  that  where  international  law  points  to  the  municipal 
law  of  some  State,  for  international  law  purposes  it  must  be  applied 
exactly  as  it  would  be  by  that  State,144  and  if  under  the  constitutional 
law  of  that  State  unconstitutional  laws  are  treated  as  non-existent,  other 
States  must  also  treat  them  as  such,145  while  if  they  are  merely  voidable 
by  a  particular  organ  of  the  enacting  State,  they  must  be  treated  by  other 
States,  as  by  that  State’s  other  organs,  as  valid  until  avoided  by  that 
organ.146  Where  the  municipal  law  is  merely  voidable,  whether  ab  initio 
or  ex  nunc,  problems  with  retrospectivity  will  arise.147 

142  The  expressions  ‘void’  and  ‘voidable’  refer  to  complicated  notions  and  cannot  be  fully  discussed 
here.  On  their  meaning  in  common  law  administrative  law  see  Wade,  ‘Unlawful  Administrative 
Action:  Void  or  Voidable’,  Law  Quarterly  Review,  83  (1967),  p.  499;  ibid.  84  (1968),  p.  94.  For 
present  purposes  ‘void’  is  used  to  mean  that  the  relevant  instrument  under  the  law  of  the  situs  gave 
no  valid  right  to  use  an  object,  so  that  there  will  be  no  right  for  a  subsequent  situs  to  recognize. 

143  Rabel,  op.  cit.  above  (n.  26),  at  p.  73. 

144  Serbian  and  Brazilian  Loans  cases  (1929),  PCIJ,  Series  A,  Nos.  20/21,  at  p.  46;  Nottebohm 
case,  ICJ  Reports,  1955,  p.  3,  per  Judges  Guggenheim  at  pp.  soff.,  Klaestad  at  pp.  28-9  and  Read 
at  pp.  35-7- 

145  Mann,  ‘The  Sacrosanctity  of  the  Foreign  Act  of  State’,  in  Mann,  Studies  in  International  Law 
(i973)>  P-  420  at  pp.  442 ff. ;  Re  Amand,  [1941]  2  KB  239,  253-4. 

146  Princess  Paley  Olga  v.  Weisz,  [1929]  1  KB  728,  per  Sankey  LJ  at  p.  731,  per  Russell  LJ  at 
P-  735.  counsel’s  argument  at  p.  720  (also  reported  in  Annual  Digest,  5  (1929-30),  No.  60);  NV 
Verenigde  Deli-Maatschappijen  v.  Deutsch-Indonesische  Tabak-Handelsgesellschaft  mbH  (1959,  West 
Germany),  28  ILR  16;  Miinch,  ‘Les  Effets  d’une  nationalisation  a  l’etranger’,  Recueil  des  cours,  98 
(1959-III),  p.  411  at  pp.  435-7.  One  might  think  that  even  when  the  ordinary  courts  of  a  State  are 
able  to  decide  the  constitutionality  of  legislation  or  the  legality  of  administrative  acts,  the  decision 
is  still  properly  to  be  made  by  these  courts  and  not  the  courts  of  other  States.  The  interpretation 
of  foreign  law  is  still  involved  in  such  cases,  and  different  foreign  courts  might  decide  the  question 
differently.  This  difficulty  was  recognized  in  the  Georges  Pinson  case  (1928),  Reports  of  International 
Arbitral  Awards,  vol.  5,  p.  327  P-  388,  in  which  the  French-Mexican  Claims  Commission  said 
that  an  international  tribunal  could  only  declare  a  municipal  law  void  for  unconstitutionality  if  the 
unconstitutional  provisions  are  readily  applicable  ‘sans  1’intermediaire  de  dispositions  legales 
detailles  .  It  is  submitted,  however,  that  where  a  municipal  law  or  administrative  act  is  merely 
voidable,  even  by  the  ordinary  courts  of  the  State,  the  courts  of  another  State  will  not  be  competent 
to  avoid  it.  If,  on  the  other  hand,  the  decisions  of  the  enacting  State’s  courts  are  merely  declaratory 
of  their  voidness,  the  courts  of  a  foreign  State  must  be  able  to  recognize  that  the  fact  of  a  property 
title  in  the  municipal  law  of  that  State  does  not  exist,  even  if,  in  arriving  at  that  conclusion,  foreign 
law  must  be  interpreted. 

147  On  the  problem  of  retrospectivity,  see  below,  Part  IV  (b). 
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While  there  are  authorities  which  support  this  logic,148  other  authorities 
are  not  so  clear.149  Admittedly,  a  lot  of  the  contrary  authority  is  influenced 
by  the  act  of  State  doctrine,150  but  even  so,  it  is  difficult  to  see  how  a 
State  can  apply  a  non-existent  act  (e.g.  a  void  piece  of  legislation)  of 
another.101  As  a  matter  of  fact  a  person  will  still  be  the  legal  owner  of 

148  See  the  authorities  cited  by  Mann,  loc.  cit.  above  (n.  145),  at  p.  445  n.  2;  and  by  Bogdan, 
op.  cit.  above  (n.  26),  at  p.  99  nn.  76-7.  Also  Dicey,  Conflict  of  Laws  (8th  edn.,  1967,  ed.  Morris), 
p.  644-  ‘A  governmental  act  affecting  any  private  proprietary  right  in  either  a  movable  or  an  immov¬ 
able  thing  will  be  recognised  as  valid  and  effective  in  England  if  the  act  was  valid  and  effective  by 
the  law  of  the  place  where  the  thing  was  situated  ( lex  situs)  at  the  moment  when  the  act  is  alleged  to 
have  taken  effect’  (emphasis  added);  Ismail  Pasha  Sidky  v.  Sidarous  Bishara  (1921,  Mixed  Tribunal 
of  Cairo),  Annual  Digest ,  1  (1919-22),  No.  22,  and  Anglo-Iranian  Oil  Co.  v.  Supor  (1954,  Italy),  22 
ILR  23  (constitutionality  examined  and  act  found  constitutional);  Petroservice  v.  El  Aguila  (1938, 
Netherlands),  Annual  Digest,  11  (1919-42),  p.  19;  Belgium  v.  Lubrafol,  43  F  Supp.  403  (1941), 
Annual  Digest,  10  (1941-2),  p.  152  (constitutionality  examined  and  act  found  unconstitutional). 
Note  further  Tallinna  Laevauhisus,  loc.  cit.  above  (n.  135)  (legality  of  Soviet  expropriation  under 
the  constitution  of  Estonia  examined)  and  the  dictum  in  Filartiga  v.  Peha-Irala,  630  F  2d  876 
(1980),  in  which  it  is  doubted  ‘whether  action  by  a  State  official  in  violation  of  the  constitution  and 
laws  of  the  Republic  of  Paraguay  and  wholly  unratified  by  that  nation’s  government  could  properly 
be  characterised  as  an  act  of  state’.  In  the  claim  of  Walter  Fletcher  Smith  v.  Compahia  Urbanizadora 
del  Parque  y  Playa  de  Marianao,  Annual  Digest,  5  (1929-30),  No.  163  (US-Cuba  ad  hoc  tribunal), 
the  lawfulness  of  an  expropriation  in  Cuban  law  was  looked  at,  but  although  it  was  held  to  be 
unlawful,  monetary  compensation  only  and  not  restitution  was  awarded  so  that  the  expropriation 
was  given  effect.  Even  if  administrative  or  constitutional  review  for  legality  is  permitted,  since  a 
judical  decision  by  a  State’s  courts  will  be  treated  as  valid  by  that  State  until  a  successful  appeal 
has  been  taken,  it  is  not  possible  for  other  States  to  refuse  to  apply  that  decision  on  the  grounds 
that  it  contains  an  error  of  law — e.g.  Janssens ,  Widow  of  A.  van  Hecke  v.  NV  Maatschappij  Rijnschip 
Barbera  et  al.  (1920,  Holland),  ibid.  1  (1919-22),  No.  13. 

149  Re  Amand  (No.  2),  [1942]  1  KB  445;  Banco  de  Bilbao  v.  Sancha  and  Rey,  [1938]  2  KB  176; 
The  Cristina,  [1938]  AC  485,  509;  Haak  and  others  v.  Minister  of  External  Affairs  (1942,  South 
Africa),  Annual  Digest,  10  (1941-2),  No.  30,  [1942]  SALR  318;  Anderson  v.  NV  Transandine 
Handelmaatschappij ,  28  NY  Supp.  2d  547  (1941);  Stark  v.  Howe  Sound  Co.,  217  NYS  1097  (i938). 
Annual  Digest,  7  (1933-4),  No.  9;  Bernstein  v.  van  Heyghen  Freres,  71  NYS  2d  377  (1947),  Annual 
Digest,  14  (1947),  No.  5;  Banco  de  Espaha  v.  Federal  Reserve  Bank,  114  F  2d  438  (1940),  Annual 
Digest,  9  (1938-40),  No.  6;  Pons  v.  Republic  of  Cuba,  294  F  2d  925  (1961),  32  ILR  10.  Cf.  55 
Baurdo,  Annual  Digest,  8  (1935-7),  No.  73:  ‘Dutch  courts  generally  do  not  review  acts  of  a  foreign 
government  under  foreign  law  .  .  .  however,  they  consider  themselves  entitled,  inter  alia,  to  interpret 
foreign  law,  either  in  the  manner  in  which  it  is  interpreted  by  the  courts  of  the  country  concerned 
or  independently  of  them.’  Cases  such  as  Papadopoulos  v.  Koninklijke  N ederlandsche  Stoomboot- 
maatschappij  and  J.  W.  Whittal  &  Co.  (1928,  Netherlands),  Annual  Digest,  4  (1927-8),  No.  17,  in 
which  it  was  argued  that  Dutch  courts  would  not  incur  the  international  responsibility  of  their  State 
if  they  examined  the  validity  of  the  acts  of  a  foreign  sovereign  relating  to  proprietary  rights  if  no 
sovereign  is  itself  a  party  to  the  suit,  ignore  the  existence  of  an  international  law  lex  situs  rule 
altogether. 

150  Adriaanse,  op.  cit.  above  (n.  15),  at  p.  132,  says,  for  instance,  that  the  act  of  State  doctrine 
‘is  not  to  be  considered  a  rule  of  private  international  law,  though  it  is  in  harmony  with  the  lex  rei 
sitae  principle’,  since  if  it  were,  ‘Inquiry  into  the  legality  of  the  confiscatory  measure  would  be 
possible,  or  the  constitutionality  of  the  measure  could  be  tested’.  See  also  Banco  de  Espaha  v.  Federal 
Reserve  Bank,  loc.  cit.  (previous  note):  ‘If  they  [the  officials  of  the  recognized  Spanish  government] 
purported  to  act  in  their  official  capacity,  that  physical  fact  precludes  us  from  examining  the  validity 
of  their  acts  under  local  law.  T  he  Spanish  local  law  as  a  whole  is  of  no  concern  to  us  ....  Writers 
such  as  Adriaanse  appear  to  exclude  the  possibility  that  the  lex  situs  principle  itself  could  be  a  rule 
of  public  international  law,  which  would,  like  the  act  of  State  doctrine,  require  foreign  titles  to  be 
recognized,  but  would  still  allow  the  constitutionality  of  foreign  measures  to  be  tested.  In  fact  there 
are  greater  arguments  for  States  being  able  to  examine  the  constitutionality  of  another  State’s  laws 
pursuant  to  a  rule  of  public  international  law  than  pursuant  to  one  of  private  international  law. 

151  See  Mann,  loc.  cit.  above  (n.  145),  at  p.  442;  Domke,  ‘Indonesian  Nationalisation  Measures 
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an  object  at  its  situs  despite  a  void  attempt  by  the  situs  State  to 
expropriate  the  property.  If  the  owner  then  loses  his  title  upon  taking 
the  object  to  a  new  situs  because  the  courts  of  the  new  situs  are  unwilling 
to  question  the  constitutionality  of  the  previous  situs’s  purported  taking, 
the  title  will  effectively  have  been  lost  by  virtue  of  the  law  of  the  second 
situs,  which  should  be  correspondingly  responsible.  There  would  be  no 
international  responsibility  if  the  individual  affected  were  a  national  of 
either  the  first  or  second  situs,  but  if  he  were  a  national  of  a  third  State, 
presumably  that  State  would  have  to  claim  compensation  from  the  second 
situs,  despite  the  fact  that  the  first  situs  has  the  total  benefit  of  the 
expropriation. 

It  is  submitted  that  the  best  way  of  reconciling  these  conflicting 
authorities  is  by  the  recognition  of  a  rule,  not  to  the  effect  that  States 
may  not  examine  the  constitutionality  or  validity  of  foreign  property 
legislation,  as  proponents  of  the  act  of  State  doctrine  maintain,  but  that 
States  need  not.  As  States  should  not  be  expected  to  be  familiar  with  the 
constitutional  and  administrative  law  of  every  other  State  in  the  world, 
and  as  international  law  is  concerned  with  the  external  actions  of  States 
towards  other  States  and  not  their  internal  structures,  it  seems 
equitable  to  demand  that  States  be  estopped  from  denying  the  constitu¬ 
tionality  and  validity  of  the  acts  of  their  legislatures,  executives  and 
judiciaries  in  purporting  to  create  property  laws.  There  is  an  even 
stronger  case  for  estoppel  to  work  here  than  in  the  case  of  a  lesser  State 
official  issuing  a  certificate  of  title  to  property.  In  the  former  case,  as  in 
the  latter,  it  should  be  the  State  which  is  estopped  which  bears  inter¬ 
national  responsibility  for  the  act.  In  this  way  the  State  benefiting  from 
the  expropriation  is  the  one  which  is  made  to  bear  the  burden  of  it.  That 
State  can  then  either  pay  compensation,  or,  what  is  more  likely,  grant 
specific  restitution  in  the  form  of  a  declaration  that  the  taking  was 
unconstitutional  and  void  during  the  process  of  exhaustion  of  local 
remedies.152  After  all,  in  Shapleigh  v.  Mier 153  it  was  said  that  the 
constitutionality  of  a  seizure  should  ‘not  be  enquired  into  by  our  courts 
due  to  the  international  misunderstandings  that  might  be  engendered’, 
while  the  misunderstandings  engendered  would  be  far  greater  if  States, 
by  not  making  such  an  inquiry,  were  expected  to  bear  the  cost  of 

Before  Foreign  Courts’,  American  Journal  of  International  Law ,  54  (i960),  p.  305  at  p.  308  (review 
of  constitutionality  is  ‘familiar  to  expropriation’).  It  seems  that  ‘act  of  State’  authorities  are  concerned 
with  the  validity  of  physical  acts,  such  as  the  forcible  taking  of  possession  of  an  object,  rather  than 
of  legal  acts  (see  below,  section  (b)  and  Part  V):  ‘So  long  as  the  act  is  the  act  of  a  foreign  sovereign, 
it  matters  not  how  grossly  the  sovereign  has  transgressed  its  own  laws’:  Banco  de  Espana  v.  Federal 
Reserve  Bank,  loc.  cit.  (previous  note),  cited  in  Pons  v.  Republic  of  Cuba,  loc.  cit.  above  (n.  149). 

152  Such  a  declaration  will  be  ineffective  to  transfer  title  back  where  the  object  has  since  been 
moved  to  a  new  situs,  but  the  courts  of  the  expropriating  State  can  order  its  government  to  retransfer 
property  under  the  law  of  the  present  situs  where  the  expropriation  has  been  recognized.  If  the 
courts  have  no  such  power  in  that  State  or  if  title  has  since  passed  to  a  subsequent  purchaser,  the 
payment  of  compensation  will  be  the  only  available  remedy. 

153  83  F  zd  673  (1936),  Annual  Digest,  8  (1935-7),  No.  14  at  p.  32. 
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an  expropriation  from  which  they  derive  no  benefit.  To  avoid  such 
international  misunderstandings,  not  only  will  the  property  laws  of  States 
be  ‘presumed  lawful’154  by  other  States,  but  they  will  be  valid  for 
international  law  purposes. 

Nevertheless  a  State  will  still  remain  entitled  to  examine  the  constitu¬ 
tionality  of  a  foreign  property  law155  and  refuse  to  apply  it  if  it  is 
void,156  but  it  would  have  little  to  gain  by  doing  so  since  it  would  have 
to  apply  that  State’s  constitution  exactly  as  it  would  be  applied  by  that 
State  itself157 — a  notoriously  difficult  task,  and  if,  as  it  turned  out,  the 
foreign  expropriation  was  constitutional,  the  non-recognizing  State  would 
have  effectively  expropriated  the  title  of  the  expropriating  State.  For  this 
reason  it  is  difficult  to  envisage  the  courts  of  State  A  in  normal 
circumstances  holding  that  an  act  of  State  B  is  constitutionally  void,  in 
the  absence  of  a  prior  finding  to  that  effect  by  State  B.  However,  non¬ 
recognition  could  be  convenient  where  the  subsequent  situs  is  the 
national  State  of  an  expropriated  individual:  by  simply  refusing  to 
recognize  an  unconstitutional  expropriation  it  saves  itself  the  incon¬ 
venience  of  bringing  a  diplomatic  claim  and  the  individual  the  incon¬ 
venience  of  exhausting  local  remedies  in  a  foreign  State.158 

A  further  point  on  constitutionality  is  that  the  estoppel  may  not  apply 
in  every  case  no  matter  how  blatantly  unconstitutional  it  is.  The  doctrine 
of  estoppel  allows  parties  to  rely  on  appearances,  and  in  certain  cases  a 
foreign  law  may  not  even  appear  constitutional.  In  Shapleigh  v.  Mfcr,159 
while  it  was  held  by  the  United  States  Fifth  Circuit  Court  of  Appeals 
that  the  constitutionality  of  the  Mexican  expropriation  in  question 
was  irrelevant,  it  was  nevertheless  pointed  out  that  the  Governor  of 
Chihuahua  ‘did  act  under  the  color  of  the  Constitution’.  It  may  be 
implicit  that  other  States  may  not  rely  on  the  colour  of  the  constitu¬ 
tionality  of  a  law  when  there  is  none.  A  stricter  test  is  suggested  by 
Dicey’s  proposition160  that  a  foreign  court  judgment  based  on  the  usurpa¬ 
tion  of  a  non-existent  power  is  void  in  England,  while  one  which  is 


154  Eastern  States  Petroleum  Co.  v.  Asiatic  Petroleum  Co.,  28  F  Supp.  279  (194°). 

155  At  least  as  long  as  the  property  remains  in  the  hands  of  the  expropriating  government.  A 
subsequent  purchaser  should  not  be  able  to  be  deprived  of  the  benefit  of  the  estoppel  on  the  basis 
of  which  he  acquired  the  title. 

156  For  example,  Cardozo  J  in  Shapleigh  v.  Mier,  299  US  468  (1937).  American  Journal  of 
International  Law,  31  (1937),  p.  528,  Annual  Digest,  8  (1935-7),  No.  14  at  p.  33:  ‘Assuming,  without 
deciding,  that  the  expropriations  proceedings  may  be  reexamined  .  .  (emphasis  added),  i.e.  not 
that  they  must  be;  cf.  the  note  by  the  editors  of  the  Annual  Digest  accompanying  the  case. 

157  See  Bogdan,  op.  cit.  above  (n.  26),  at  pp.  ioof.  Consequently  an  expropriation  cannot  be  held 
to  be  unconstitutional  merely  by  virtue  of  the  fact  that  it  violates  international  law,  unless  the 
constitution  itself  contains  a  provision  that  legislation  violating  international  law  is  void.  See  Part 


IV  (e). 

158  See  below,  Part  IV  (e).  159  Above,  n.  153. 

160  Dicey,  Conflict  of  Laws  (5th  edn.,  1932,  ed.  Keith),  pp.  445“6.  discussed  by  Mann,  loc.  cit. 
above  (n.  145),  at  pp.  443-4.  A  further  test  is  suggested  by  the  Forests  of  Central  Rhodopia  case, 
loc.  cit.  above  (n.  128):  the  estoppel  will  apply  unless  the  recognizing  State  knows  it  to  be 
unconstitutional. 
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based  on  the  incorrect  use  of  an  existing  power,  while  void  in  the 
country  of  origin,  will  be  valid  in  England.  However,  one  would  expect 
the  estoppel  to  be  of  wider  effect  than  this,  as  it  requires  States  to  know 
when  a  power  in  fact  exists  under  the  constitution  of  another  State. 

Lastly,  it  should  be  pointed  out  that  in  no  case  in  which  the 
constitutionality  of  foreign  expropriatory  legislation  was  not  reviewed 
owing  to  the  act  of  State  doctrine161  has  it  ever  been  suggested  that  the 
foreign  State  concerned  could  argue  in  its  defence  in  an  international 
claim  that  it  should  not  be  liable  to  pay  compensation  because  a 
confiscation  was  unconstitutional  and  therefore  never  occurred.  Cases 
emphasize  that  the  act  of  State  doctrine  exists  because  a  diplomatic 
remedy  is  the  appropriate  one  in  the  circumstances  in  which  it 
applies.162  Thus  the  act  of  State  doctrine  is  only  another  way  of  describing 
the  estoppel  outlined  above,  which  exists,  not  out  of  respect  for  the 
sovereignty  of  the  expropriating  State,  but  for  the  protection  of  the 
recognizing  State.  States  may  see  themselves  as  ‘enforcing  international 
law’  by  giving  up  this  protection  and  refusing  to  recognize  a  confiscation, 
but  in  reality  they  are  merely  enforcing  the  constitutional  law  of  another 
State  which  would  in  any  case  remain  internationally  responsible  for  the 
expropriation  of  aliens’  property. 

It  is  appropriate  at  this  point  to  mention  the  effect  that  treaties  have 
on  these  customary  rules.  As  was  pointed  out  in  Tokyo  Suikosha  v.  Tokyo 
Masonic  Lodge  Association ,163  respect  for  private  property  is  not  a 
supreme  ideal  of  law  or  norm  of  jus  cogens  but  only  a  rule  of  customary 
international  law,  so  that  conflicting  treaties  will  prevail  over  it.  Treaties 
could,  for  instance,  prescribe  uniform  substantive  rules  of  property 
which  are  to  be  in  force  in  the  contracting  States.  In  such  a  case,  the 
question  would  arise  as  to  what  would  happen  if  a  State  in  breach  of  its 
treaty  obligations  failed  to  enact  those  rules  in  its  municipal  law.  Would 
other  States,  under  a  customary  international  law  duty  to  apply  the  law 
of  that  State,  apply  its  existing  municipal  law  or  the  rules  contained  in 
the  treaty?  Where  the  treaty  itself  contains  rules  which  it  says  contracting 
States  shall  treat  as  the  municipal  law  of  every  contracting  State,  the 
existence  of  inconsistent  municipal  law  in  one  of  those  States  should  be 
irrelevant  to  other  contracting  parties.  Although  there  is  no  authority, 
where  non-party  States  look  to  the  lex  situs  of  a  contracting  State  under 
the  customary  international  law  rule,  they  too  should  probably  apply  the 
treaty  provisions  in  a  way  analogous  to  treaties  concerning  nationality.164 


161  Below,  Part  V. 

162  For  example,  below,  n.  489. 

163  (1966,  Japan)  53  ILR  1. 

164  Acquisition  of  Polish  Nationality  case  (1923),  PCIJ,  Senes  B,  No.  7  at  p  16-  ‘Though  it  is 
generally  true  that  a  sovereign  State  has  the  right  to  decide  what  persons  shall  be  regarded  as  its 
nationals,  it  is  no  less  true  that  the  principle  is  applicable  only  subject  to  the  Treaty  obligations 
referred  to  above.’  Interpretation  of  the  Minorities  Treaty ,  Annual  Digest  2  (1923-4)  No  1 17-  ‘ 
although  in  matters  of  nationality  the  jurisdiction  of  each  State  is,  in  principle,  exclusive'  when  the 
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The  lex  situs  is  only  a  fact  for  international  law  purposes,  and  there  is 
no  reason  why  an  international  instrument  should  not  be  conclusive 
evidence  of  that  fact  for  those  purposes.  On  the  other  hand,  where  the 
treaty  merely  obliges  contracting  States  to  enact  certain  municipal  laws, 
these  cannot  be  treated  as  existing  by  either  parties  or  non-parties  to  the 
treaty  until  appropriate  municipal  law  has  in  fact  been  enacted,  although 
the  former  may  have  a  valid  State  claim  for  breach  of  treaty.  States  have, 
however,  been  extremely  loath  to  negotiate  either  type  of  treaty,  so  that 
the  problem  has  never  arisen.  Normally  treaties  do  not  contain  substantive 
property  law,  but  rather  the  conflicts  rules  which  the  contracting  parties 
agree  to  apply  in  property  disputes.  Authorities  have  recognized  that 
these  treaties  can  prevail  over  the  customary  international  law  conflicts 
rule  of  the  lex  situs, 165  although  many  treaties  are  in  fact  in  this 
respect  little  more  than  restatements  of  the  customary  international  law 
position.166  There  are,  however,  treaties  which  do  adopt  a  rule  other 
than  the  lex  situs.167  A  treaty  can  also  provide  for  greater  protection  than 
customary  international  law  by  extending  the  lex  situs  rule  to  situations 
where  the  owner  is  the  recognizing  State’s  own  national.168  It  could  also 
provide  for  lesser  protection  than  the  customary  international  law  rule,169 
though  if  it  affects  the  rights  of  nationals  of  non-parties  the  treaty  itself 
is  (potentially  at  least)  expropriatory.  The  effect  of  these  treaties  on 
customary  international  law  is  relatively  simple:  where  a  non-party  State 
is  directed  by  the  lex  situs  rule  to  the  law  of  a  party  State,  the  treaty  will 
have  no  special  effect.  Where  a  party  State  in  breach  of  the  treaty  fails 


acquisition  of  nationality  is  regulated  by  international  treaties,  the  autonomy  of  the  State  is  limited 
by  the  contractual  engagements  it  has  undertaken’.  See  also  Georges  Pinson  case,  ibid.  4  (1927-8), 
No.  4,  Reports  of  International  Arbitral  Awards,  vol.  5,  p.  327  at  p.  393. 

165  ‘.  .  .  the  disposition  of  title  to  property  located  within  a  country  is  manifestly  within  the 
domestic  jurisdiction  of  that  country  unless  the  country  involved  has  by  sovereign  act  removed  the 
matter  from  its  exclusive  domestic  jurisdiction’:  US  preliminary  objection  4  (b)  in  the  Interhandel 
case  (Switzerland  v.  US),  ICJ  Reports,  1959,  p.  6  at  p.  9.  ‘The  authority  of  the  situs  is  . 
without  limit  or  control  but  for  agreements  with  other  States  or  for  other  self-imposed  restrictions’: 
Lalive,  op.  cit.  above  (n.  56),  at  p.  107. 

166  For  example,  those  cited  above,  nn.  61,  65,  and  see  for  instance  the  result  in  the  William 
Webster  case,  loc.  cit.  above  (n.  76),  and  Ul  Ltd.  v.  Polish  State,  loc.  cit.  above  (n.  76).  See  further, 
Nial,  ‘Selected  Problems  of  Private  International  Law’,  Recueil  des  cours,  101  (1960-III),  p.  255  at 
p.  270,  on  the  Hague  Conferences. 

167  Inter-American  Convention  on  General  Rules  of  Private  International  Law,  Article  7  (a 
property  right  will  be  recognized  by  all  contracting  States  if  ‘validly  established  in  a  State  Party  in 
accordance  with  all  the  rules  with  which  they  have  a  connection  at  the  time  of  their  establishment’ 
(see  Maeckelt,  loc.  cit.  above  (n.  90),  at  p.  322);  EEC  Convention  on  Jurisdiction  and  Enforcement 
of  Judgments'in  Civil  and  Commercial  Matters  (1983);  Hague  Convention  on  the  Law  Applicable 
to  the  International  Sale  of  Goods  (1955).  See  Droz  and  Dyer,  ‘The  Hague  Conference  and  the 
Main  Issues  of  Private  International  Law  for  the  Eighties’,  Northwestern  Journal  of  International 
Law  and  Business,  3  (1981),  p.  155  at  p.  180. 

ns  por  example,  Article  1  of  the  First  Protocol  to  the  European  Convention  on  Human  Rights 
and  Fundamental  Freedoms  (20  March  1952),  United  Nations  Treaty  Series,  vol.  213,  p.  221. 

169  ‘Under  international  law  an  alien  cannot  be  deprived  of  his  property  without  just  compensation, 
subject,  of  course,  to  the  conventional  law  in  force'  (emphasis  added):  Spanish  Zone  of  Morocco  claims 
(Great  Britain  v.  Spain),  Annual  Digest,  2  (1923-4),  No.  85  at  p.  163. 
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to  use  the  conflicts  rule  prescribed  by  the  treaty,  other  party  States  will 
have  an  action  for  breach  of  treaty.  However,  the  title  conferred  by  that 
State  in  breach  of  the  treaty  is  still  internationally  valid  and  will  be 
recognized  everywhere,  by  other  party  States  and  a  fortiori  by  non-party 
States,  since,  it  is  suggested,  in  this  situation  the  consequences  of  a 
breach  of  treaty  should  be  no  different  from  those  of  a  breach  of 
customary  international  law.170 

(b)  Applying  the  Relevant  Municipal  Law 

Having  ascertained  the  existence  of  the  law  of  the  situs,  the  next 
problem  is  to  apply  it  to  the  facts,  which  involves  ascertaining  the 
meaning  of  the  law.  If  under  the  law  of  a  previous  situs  delivery  is 
necessary  to  transfer  title  to  a  chattel,  a  new  situs  will  have  to  determine 
what  constitutes  ‘delivery’  under  the  law  of  that  State  in  order  to  ascertain 
whom  it  has  an  international  law  duty  to  recognize  as  owner.  This 
process  can  involve  very  complex  questions  of  foreign  law.171  As  pointed 
out  above,172  a  State’s  responsibility  to  be  correct  in  matters  of  foreign 
municipal  law  is  not  high,  as  long  as  it  has  made  a  bona  fide  attempt  to 
apply  that  law  as  it  is  in  the  foreign  State  and  has  not  deliberately 
misinterpreted  it  to  achieve  a  desired  result.  If  there  are  no  judicial 
decisions  interpreting  a  law  so  that  a  foreign  State  applying  it  must 
decide  for  itself  what  it  thinks  it  means,  it  will  not  be  internationally 
responsible  if  subsequently  a  judicial  decision  is  handed  down  indicating 
that  its  interpretation  was  wrong.  The  duty  on  States  to  determine 
correctly  the  objective  facts  that  took  place  in  a  previous  situs  which  are 
relied  on  to  show  a  change  in  title  under  the  law  of  that  situs  could  be 
higher.  However,  as  no  judge  can  himself  be  appraised  of  such  facts,  in 
all  systems  of  law  it  is  the  role  of  the  individual  parties  to  adduce 
evidence  of  facts.  If  a  municipal  court  incorrectly  determines  such  facts, 
international  responsibility  cannot  be  incurred  where  that  error  is  due 
to  the  defective  presentation  of  the  parties.  The  international  law  duty 
must  be  considered  fulfilled  as  long  as  the  court’s  evidence  rules  meet 
minimum  international  standards  of  justice173  and  the  judge  in  question 
does  not  reach  a  conclusion  manifestly  inconsistent  with  the  evidence 
presented  him. 

It  is  also  necessary  to  determine  whether  the  law  of  a  particular  situs 


170  On  the  consequences  of  a  breach  of  customary  international  law  see  below,  Part  IV  <e). 

171  For  instance  in  NV  Verenigde  Deli-Maatschappijen  and  NV  Senembah  Maatschappij  v.  Deutsch- 
Indonesische  Tabak-Handelsgcsellschaft  mbH ,  loc.  cit.  above  (n.  146),  a  German  court  in  having  to 
decide  the  title  to  a  shipment  of  tobacco  currently  situated  in  its  territory  was  faced  with  the  question 
whether  the  Dutch  plaintiffs  concession  rights  over  tobacco  plantations  in  Indonesia  gave  them  a 
jus  in  rent  over  the  land  or  merely  personal  rights  to  appropriate  the  produce  of  the  land. 

172  Above,  Section  (a). 

173  Might  the  duty  be  said  to  be  breached  if  a  State  required  plaintiffs  to  prove  facts  beyond 
reasonable  doubt  in  civil  cases? 
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is  confined  in  its  application  to  objective  facts  occurring  in  that  situs. 
For  instance,  suppose  in  State  X  one  person  agrees  to  sell  an  item  of 
property  to  another.  Delivery  is  to  take  place  in  State  Z.  In  both  State 
X  and  State  Z  both  agreement  and  delivery  are  necessary  to  effect  a 
transfer  of  property.  The  parties  will  therefore  expect  property  to  pass 
upon  delivery  in  State  Z.  Suppose  further,  however,  that  the  item  is 
transported  to  State  Z  from  State  X  via  State  Y  where  agreement  alone 
is  sufficient  to  effect  a  transfer.  Does  the  transfer  take  place  as  the 
property  enters  the  territory  of  State  Y  and  will  State  Z  have  to  recognize 
the  buyer’s  title  when  the  property  reaches  its  territory?  The  answer  will 
depend  on  whether  the  law  of  State  Y  can  be  applied  to  an  agreement 
which  took  place  in  another  State,  and,  if  not,  whether  the  agreement 
can  be  said  to  continue  into  State  Y  with  the  object.  Admittedly,  since 
in  normal  cases  the  buyer  will  have  given  value  for  the  object,  public 
international  law  disputes  are  unlikely  to  arise  over  the  precise  point  in 
time  that  a  transfer  takes  place,  and  no  such  international  disputes  are 
known.  However,  exceptional  scenarios  are  imaginable.  Suppose  the 
buyer,  who  is  a  national  of  State  Z  as  are  almost  all  of  his  numerous 
creditors,  becomes  bankrupt  while  the  object  is  in  transit  in  State  Y,  and 
the  seller  orders  it  to  be  immediately  returned  to  State  X.  State  Z  may 
well  feel  that  the  property  of  its  nationals  has  been  expropriated  if  the 
courts  of  State  X  refuse  to  allow  the  buyer’s  trustee  in  bankruptcy  to 
recover  the  object  as  part  of  the  bankrupt  estate.  Or  if  State  Y  expropriated 
the  goods  in  transit,  it  would  be  necessary  to  determine  who  was  the 
owner  and  which  State  was  entitled  to  bring  an  international  claim. 

There  is  international  authority  for  the  proposition  that  the  law  of  the 
relevant  situs  applies  to  facts  wherever  they  occur,174  but  there  is  similar 
authority  to  the  contrary,175  i.e.  that  all  the  facts  necessary  to  constitute 
a  transfer  are  required  to  take  place  in  the  territory  of  the  State  whose 
law  applies.176  However,  it  is  clearly  possible  for  a  transaction  of  sale  to 
take  place  in  one  State  and  to  pass  title  to  property  situated  in  another.177 
The  law  of  the  latter  State,  the  lex  situs,  will  govern  the  transfer,  but  it 
is  absurd  to  say  that  for  international  law  purposes  the  transfer  will  not 
be  recognized  because  the  objective  facts  on  which  the  lex  situs  operates 
did  not  occur  in  the  territory  of  the  situs.  If  international  law  refers  to 
the  lex  situs,  then  it  would  seem  that  the  lex  situs  itself  should  determine 

174  Busse  v.  British  Manufacturing  Stationery  Co.  (1927),  Recueil  des  decisions  des  tnbunaux 
arbitraux  mixtes,  vol.  7,  p.  345. 

175  Luttges  v.  Ormiston  (1926),  ibid.,  vol.  6,  p.  564  at  p.  570:  ‘The  casual  and  temporary  situation 
of  the  goods  during  the  passage  through  Holland  cannot  make  Dutch  law  applicable  as  to  the 
passing  of  the  property.’ 

176  Private  international  law  writers  supporting  this  view  include  Lalive,  op.  cit.  above  (n.  56), 
at  p.  149,  who  says  that  any  other  position  would  amount  ‘to  nothing  else  than  a  violation  of  the 
rule  of  the  lex  situs',  and  Rabel,  op.  cit.  above  (n.  26),  at  p.  81,  who  says  that,  in  the  case  of  the 
example  given,  all  party  declarations  need  not  be  ‘faithfully  rerecited’  in  State  Y  but  that  'this 
continued  intention  ought  to  be  in  some  manner  manifested’. 

177  See  below,  the  discussion  surrounding  Guatemala  v.  Nunez. 
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whether  and  to  what  extent  it  applies  to  facts  occurring  abroad.  The 
only  public  international  law  limits  on  its  ability  to  do  so  would  be  the 
rules  of  State  jurisdiction  generally,178  and  these  are  unlikely  ever  to  be 
exceeded  in  this  situation,  as  the  fact  that  the  title  to  locally  situated 
property  is  being  decided  will  always  provide  a  sufficient  territorial 
nexus. 

The  real  objection  to  the  law  of  State  Y  transferring  title  in  the  above 
example  appears  not  to  be  that  the  law  is  being  applied  to  ‘extra¬ 
territorial’  facts,  but  that  the  law  of  a  purely  temporary  situs,  with  which 
the  goods  have  no  real  connection,  is  being  allowed  to  govern.  Private 
international  lawyers  continually  emphasize  that  the  law  of  a  temporary 
situs  should  not  be  able  to  do  this,179  so  that  in  the  example  given  above, 
the  effect  of  the  law  of  State  Y  would  simply  be  ignored.  The  problem 
becomes  more  complex  when  a  transaction  of  sale  actually  takes  place 
while  goods  are  in  transit.  Here  conflicts  lawyers  have  variously  advocated 
that  the  situation  should  be  governed  by  the  domicile  of  the  owner180  or 
the  proper  law  of  the  contract  of  sale,181  both  of  which  are  contrary  to 
the  notion  of  property  rights  being  objective  and  independent  of  party 
intentions.182  The  law  of  the  destination  of  goods  has  been  especially 
favoured,183  while  others  have  suggested  more  fanciful  solutions,184  or 
confined  themselves  to  making  broad  statements  to  the  effect  that  ‘the 
proper  law  of  the  transfer  must  be  determined  in  the  light  of  the 
principles  .  .  .,  having  regard  to  the  facts  of  the  particular  case’.185 

Such  diverse  approaches  may  be  possible  in  municipal  private  inter¬ 
national  law,  but  such  State  discretion  is  inconsistent  with  the  notion  of 
an  objective  definition  of  property  for  public  international  law  purposes. 
It  could  well  be  possible  that  there  is  an  exception  to  the  lex  situs 
principle  where  the  relevant  situs  is  a  temporary  one,  though  there  is 
insufficient  uniformity  of  practice  to  tell  what  it  might  be.186  A  solution 
consistent  with  the  international  law  principle  would  be  to  say  that  the 
law  of  even  a  temporary  situs  will  govern  property  in  an  object  for  the 

178  Above,  n.  4. 

179  See  the  authorities  cited  below,  nn.  180-8.  In  The  Rose  Mary  (below,  n.  404),  it  was 
unsuccessfully  argued  that  the  Aden  Supreme  Court,  as  a  temporary  situs,  had  no  jurisdiction  to 
determine  ownership  of  the  property  in  dispute.  See  Braybrooke,  ‘The  “Persian”  Oil  Dispute:  The 
Rose  Mary  Case’,  New  Zealand  Law  Review,  29  (1953),  p.  59  at  p.  60. 

180  See  Rabel,  op.  cit.  above  (n.  26),  at  p.  101,  for  authorities  for  this  and  all  subsequent 
propositions. 

181  Dicey  &  Morris,  The  Conflict  of  Laws  (9th  edn.,  1973),  p.  539;  Graveson,  loc.  cit.  above  (n. 
35).  at  P-  92  (if  the  proper  law  is  unascertainable,  the  law  of  the  last  fixed  situation  before 
transportation  began  should  govern). 

182  Rabel,  op.  cit.  above  (n.  26),  at  p.  101. 

183  Benelux  Convention  on  Private  International  Law  (i960),  Article  16  (2);  International  Law 
Associations  Oxford  Rules  (1932),  Article  4  (cited  by  Lalive,  op.  cit.  above  (n.  56),  at  p.  192); 
Bogouslavsky,  loc.  cit.  above  (n.  59),  at  p.  391. 

184  Actes  de  la  Conference  de  la  Haye  (7th  Conference),  p.  92  at  p.  101  (Article  5). 

185  Lalive,  op.  cit.  above  (n.  56),  at  p.  193. 

And  in  any  case,  some  authorities  continue  to  support  the  lex  situs  principle  even  in  this 
situation:  Rabel,  op.  cit.  above  (n.  26),  at  p.  101  n.  8. 
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time  that  it  is  on  its  territory,  but  that  as  the  lex  situs  includes  the  private 
international  law  of  the  situs,187  international  law  will  presume  the  situs 
to  have  a  conflicts  rule  to  the  effect  that  objects  temporarily  present  will 
be  governed  by  some  other  law  with  which  it  has  a  closer  connection. 
Any  other  solution  would  be  disruptive  of  international  trade  since  goods 
transported  to  a  new  destination  could  pass  through  a  dozen  States,  and 
it  would  be  inconvenient  to  have  to  examine  the  effect  on  ownership  of 
the  law  of  each.  This  presumed  conflicts  rule,  it  is  submitted,  points  to 
the  lex  loci  destinationis ,  the  view  supported  by  most  writers  and  the 
most  convenient.  Inconsistencies  in  State  practice  can  be  explained  by 
the  fact  that  the  reference  to  the  lex  loci  destinationis  in  turn  includes  the 
private  international  law  of  that  system,  which  ultimately  could  provide 
for  yet  a  different  system  of  substantive  rules  to  apply.188  The  implied 
conflicts  rule  of  the  temporary  situs  can,  it  is  submitted,  be  ousted  by 
express  provision  to  the  contrary,  where  for  instance  a  nationalization 
decree  is  expressed  to  expropriate  all  property  of  a  given  class,  even  if 
only  temporarily  present  in  its  territory. 

Private  international  lawyers  have  also  discussed  at  length  the  problem 
of  a  transfer  of  title  to  an  object  physically  situated  in  territory  which  is 
res  nullius  or  res  communis  (a  problem  invariably  involving  the  transfer 
of  ships  or  aircraft  which  are  on  or  over  the  high  seas).  Ships  and  aircraft 
are  treated  like  any  other  chattel  in  so  far  as  a  sale  or  expropriation  of  a 
ship  in  the  territorial  waters  of  a  particular  State  will  be  governed  by 
the  lex  situs.189  The  universally  recognized  principle  that  the  title  created 
by  an  Admiralty  judgment  of  a  court  after  the  seizure  of  a  ship  will  be 
recognized  internationally190  is  an  obvious  example  of  the  application  of 
the  lex  situs  rule.  However,  the  lex  situs  includes  the  private  international 
law  of  the  situs,191  which,  owing  to  treaty  obligations  or  for  other  reasons, 
may  refer  to  some  other  system  (such  as  the  law  of  the  flag),  especially 
if  the  ship  is  only  temporarily  present.192  Where  a  ship  is  on  the  high 
seas,  there  can  be  no  question  of  the  lex  situs  applying,  as  there  is 
none.193  A  solution  would  be  to  say  that  on  general  principles  the  law 
of  the  ship’s  or  aircraft’s  next  port  of  call,  after  recognizing  whatever 
property  rights  existed  in  the  ship  under  the  law  of  its  last  port  of  call, 
can  change  that  title  if  it  wishes,  and,  as  explained  above,  can 

187  See  below. 

188  For  example,  the  apparent  English  conflicts  rule  that  the  proper  law  of  the  contract  will 
govern:  above,  n.  181. 

189  The  Jupiter  (No.  3),  [1927]  P  122;  Fouqet  v.  Capitaine  et  armiteurs  du  Vanghelts  (1931,  r  ranee), 
Clurtet,  59  (1932),  p.  423;  Lalive,  op.  cit.  above  (n.  56),  at  p.  190. 

190  Hilton  v.  Guyot,  loc.  cit.  above  (n.  37);  The  Odessa ,  [1916]  1  AC  145,  154;  The  Pohnnia  (1941, 
Italy),  Annual  Digest ,  12  (1943-5),  No.  176  at  pp.  492-3-  F°r  °*her  authorities  see  Akehurst,  loc. 
cit.  above  (n.  4),  at  pp.  239-40;  Nial,  loc.  cit.  above  (n.  166),  at  p.  197. 

191  See  below. 

192  Lalive,  op.  cit.  above  (n.  56),  at  p.  190.  . 

193  Unless  by  analogy  with,  for  instance,  the  Abu  Dhabi  arbitration  (1951),  International  and 
Comparative  Law  Quarterly,  1  (1952),  P-  247,  general  principles  of  law  were  said  to  apply. 
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apply  its  laws  to  ‘extra-territorial’  facts  such  as  the  transaction  of  sale 
which  took  place  while  the  ship  or  aircraft  was  on  the  high  seas.  The 
law  of  the  immediately  subsequent  situs  includes  its  private  international 
law  which  could  refer  to  the  law  of  the  ship’s  flag  to  govern  such 
transactions.  Such  a  reference  appears  to  be  compulsory  in  the  case  of 
ships194  but  not  in  the  case  of  aircraft,195  at  least  in  the  absence  of  some 
treaty  provision.196  It  is  submitted  that  the  same  observations  apply  to 
goods  on  board  a  ship  or  aircraft. 

Some  writers  have  asserted  that  there  is  a  rule  of  international  law  to 
the  effect  that  an  expropriating  State  does  not  get  title  to  goods  by  the 
enactment  of  a  law  without  first  taking  possession  of  those  goods.197  It 
is  suggested  that  this  reasoning  stems  at  least  in  part  from  a  desire  to 
minimize  the  effects  of  local  legislation  on  objects  only  temporarily 
present,  and  can  therefore  be  dealt  with  by  the  same  presumption 
governing  temporary  presence.  On  the  ordinary  lex  situs  principle, 
physical  seizure  would  be  necessary  where  it  is  required  by  the  law  of 
the  expropriating  State  for  title  to  pass.198  Where,  however,  the  law  of 
the  situs  provides,  while  an  object  is  still  situated  in  its  territory,  that 
property  in  that  object  passes  to  the  State,  it  would  be  an  unwarranted 
derogation  from  the  lex  situs  principle  to  demand  that  physical  possession 
change.199  The  logical  extension  of  this  would  be  to  require  that  a 
buyer  take  possession  of  purchased  goods  before  his  title  is  recognized 
internationally,  even  if  delivery  is  not  necessary  to  pass  title  under  the 
lex  situs.  Here  one  senses  the  international  law  conflicts  rule  beginning 
to  be  replaced  by  substantive  international  law  property  rules.  The 
exception  to  the  rule  has  been  justified  on  the  ground  that  it  is  desirable 
to  avoid  ‘the  highly  unfair  result  that  German  refugees  from  the  Eastern 
States,  who  would  have  succeeded  in  keeping  a  few  meagre  belongings, 


Lotus  case  (1927),  PCIJ,  Series  A,  No.  10  at  p.  25:  Convention  on  the  High  Seas  (1958), 
Article  6. 

195  Rabel,  op.  cit.  above  (n.  26),  at  pp.  i22ff.;  Lalive,  op.  cit.  above  (n.  56),  at  p.  191. 

For  example,  the  Geneva  Convention  on  the  International  Recognition  of  Rights  in  Aircraft 

(I?9478)' 

197  Seidl-Hohenveldern,  loc.  cit.  above  (n.  77),  at  p.  69;  Bogdan,  op.  cit.  above  (n.  26),  at  p.  53 
(citing  others);  Wortley,  ‘General  Principles  of  Private  International  Law’,  Recueil  des  cours,  94 
( 1 958— II),  p.  95  at  p.  251,  citing  Cheshire,  Private  International  Law  (5th  edn.,  1957),  pp.  140-1; 
The  Navemar,  303  US  68  (1938),  American  Journal  of  International  Law ,  32  (1938),  p.  381; 
Confiscation  of  Machine  ( Germany )  case  (1951),  18  ILR  No.  44,  which  applies  the  lex  situs  rule 
adding  that  it  ‘would  be  different  if  the  former  owner  took  the  property  to  West  Germany  to  save 
it  from  seizure  and  the  person  in  whose  favour  the  confiscation  was  made  asked  the  court  to  bring 
about  the  result  intended  by  the  confiscation’. 

For  example,  Attorney-General  of  New  Zealand  v.  Ortiz  and  others,  [1982!  3  All  ER  432, 
[1982]  3  WLR  570.  Affirmed  on  appeal  by  the  House  of  Lords,  [1984]  AC  1. 

White,  op.  cit.  above  (n.  24),  at  pp.  98-9,  citing  the  case  of  German  Interests  in  Polish  Upper 
Silesia  (1925),  PCIJ,  Series  A,  No.  6  at  p.  25;  Mariposa  claim,  Annual  Digest,  7  (1933-4),  No.  99 
at  P-  257;  Calvert,  I  he  Nationalisation  of  the  Suez  Canal  Company  in  International  Law’  University 
of  Western  Australia  Law  Review,  4  (1957),  p.  3°  at  p.  48;  Wolff,  Private  International  Law  (2nd 
edn.,  1 950),  p.  527 .MoskaCentralav.  Kozicki  ( 1951,  Sweden),  18  ILR  37;  Banco  Nacional  de  Cuba 
v.  Sabbatino,  376  US  398  (1964);  35  ILR  2. 
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would  have  to  be  prosecuted  for  abducting  and  stealing  property  owned 
by  a  foreign  state’200  and  has  hence  been  termed  ‘proprietary  asylum’.201 
Given,  however,  that  the  expropriation  by  a  State  of  the  property  of  its 
own  nationals,  even  without  compensation,  is  lawful,  compelling  reasons 
would  be  needed  to  justify  an  exception  to  the  lex  situs  principle  in  this 
situation,  especially  when  the  logic  of  this  justification  would  not  limit 
recognition  to  cases  where  the  refugee  escaped  with  his  belongings  before 
seizure.  Other  justifications  for  the  exception  are  implicit  in  the  writings 
on  the  subject  and  are  interesting  for  the  way  they  highlight  fundamental 
misconceptions  about  the  role  of  municipal  law  in  determining  property 
for  international  law  purposes.  Bogdan,  for  instance,  says  ‘The  territorial 
sovereignty  and  situs  are  not  invoked  when  the  courts  refuse  to  enforce 
foreign  revenue  laws;  why  should  they  be  decisive  when  the  courts  do 
the  same  with  expropriation  decrees?’202  The  implication  is  that  even  in 
act  of  State  cases,  foreign  courts  do  not  recognize  and  apply  foreign  laws, 
but  rather  only  look  to  physical  acts,  such  as  the  seizure  of  goods.  Where 
goods  are  seized  by  a  State  in  its  territory,  other  States  will  not  question 
its  validity,  but  will  recognize  the  consequences  the  act  would  have  if 
valid,  so  that  where  the  goods  have  not  been  seized,  there  is  no  physical 
act  which  other  States  can  treat  as  valid.203  However,  even  assuming 
there  is  an  international  law  duty  to  respect  the  acts  of  other  States,  the 
distinction  between  physical  and  other  acts  is  not  one  which  can  be 
justified.204  Moreover,  where  a  State  seizes  goods  on  its  territory  and 
then  sells  them  on  its  territory  to  a  third  person,205  the  recognition 
abroad  of  that  person’s  title  as  valid  still  involves  not  only  the  presumption 
of  the  validity  of  the  seizing  State’s  acts  but  also  the  presupposition  of 
a  duty  to  recognize  proprietary  titles  acquired  abroad,  and  proprietary 
titles  can  be  created  by  legislation  alone.  Bogdan  also  argues206  that,  just 
as  a  State  cannot  create  an  intellectual  or  industrial  property  right  that 
must  be  recognized  by  other  States  because  the  creating  State  is  unable 
to  enforce  it,207  so  too  will  there  be  no  duty  to  recognize  a  property  right 
in  a  tangible  asset  if  it  is  not  ‘efficient’  in  the  sense  that  the  creating  State 
is  in  a  position  to  enforce  it,  which  it  will  not  be  if  the  object  is  removed 
from  its  jurisdiction  before  the  expropriating  State  has  taken  possession 
of  it.  However,  no  matter  who  has  possession  of  an  object,  property 
rights  in  it  created  by  one  State  will  not  be  enforceable  as  such  in  the 

200  Seidl-Hohenveldern,  ‘Probleme  des  Internationalen  Konfiskations— und  Enteignungsrechts/ 
Confiscation  et  expropriation  en  droit  international/Confiscation  and  Expropriation  Problems  in 
International  Law’,  Clunet,  83  (1956),  p.  380  at  p.  387  n.  8. 

201  Bogdan,  op.  cit.  above  (n.  26),  at  p.  52.  202  Ibid,  at  p.  51. 

203  See  also  Akehurst,  loc.  cit.  above  (n.  4),  at  p.  250. 

204  See  above,  Part  II  (c),  below,  Part  V.  See  also  Pasos  v.  Pan  American  Airways  Inc.,  229  F 
2d  271  (1956),  23  ILR  27,  and  note  that  in  Banco  Nacional  de  Cuba  v.  Sabbatino  (above,  n.  199), 
American  courts  ordered  possession  to  be  transferred  to  the  Cuban  plaintiff  although  the  Cuban 
Government  had  not  taken  possession  of  the  property  in  dispute  before  it  left  its  territory. 

205  As  in  Luther  v.  Sagor,  above,  n.  5 1 . 

206  Op.  cit.  above  (n.  26),  at  pp.  soff. 


207  Above,  Part  II  (a). 
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territory  of  another.  As  long  as  the  expropriating  State  retains  possession 
it  cannot  be  deprived  of  it  by  virtue  of  its  sovereign  immunity,208  but 
this  is  not  to  say  that  it  will  be  able  to  recover  possession  again  after 
losing  it.  If,  after  taking  possession  of  an  object  on  its  own  territory,  a 
State  sells  it  to  one  of  its  own  nationals,  the  expropriating  State  will  not 
of  its  own  force  be  able  to  enforce  that  title  abroad  and  prevent  its 
expropriation  without  compensation.  The  international  law  rules  on 
compensation  for  expropriation  by  their  very  nature  therefore  presuppose 
an  international  law  definition  of  property  which  other  States  have  a 
duty  to  recognize.  Where  international  law  will  protect  a  property  title, 
the  ability  of  an  individual  State  to  do  so  becomes  irrelevant. 

As  has  already  been  mentioned,  the  lex  situs  for  international  law 
purposes  is  taken  to  include  that  system’s  rules  of  private  international 
law,  so  that  renvoi  is  possible.  This  is  obvious  given  that,  wherever 
municipal  law  is  applied  for  international  law  purposes,  it  must  be 
applied  in  the  way  that  the  courts  of  that  State  would  apply  it.209  To 
apply  the  substantive  rules  of  the  situs  only  would  often  lead  to  a  different 
result  from  what  would  be  reached  by  a  court  of  the  situs  itself.  The 
practice  of  States  is  consistent  with  this  proposition.210  For  instance, 
where  the  situs  law  is  looked  to  in  order  to  determine  the  validity  of  a 
voluntary  transfer  of  property  by  parties  who  themselves  are  not  present 
in  the  situs  State  or  pursuant  to  a  contract,  the  proper  law  of  which  is 
not  that  of  the  situs,  the  situs’s  (private  international)  law  may  refer  to 
the  rules  of  some  other  municipal  legal  system,  such  as  that  of  the  parties’ 
domicile  or  of  the  lex  loci  contractus  or  of  the  proper  law  of  the  contract 
to  govern  the  whole  of  the  transaction  or  even  just  to  determine  certain 
elements  involved  in  the  transfer  (such  as  capacity).  Private  international 
lawyers,  such  as  Lalive,211  see  such  situations  as  limits  to  the  lex  situs 
principle,  though  for  public  international  law  purposes  they  are  perfectly 
consistent  with  it.  Lalive  cites,  for  instance,  Guatemala  v.  Nunez, 212  a 
case  in  which  an  English  court  held  invalid  the  assignment  in  Guatemala 
of  a  debt  located  in  England,  despite  the  fact  that  it  was  valid  under 
English  law,  because  it  was  invalid  under  Guatemalan  law.  It  must  be 
emphasized,  however,  that  this  case  was  a  decision  of  a  court  of  the  situs 
State,  and  that  the  question  was  therefore  governed  by  the  (private 
international)  law  of  the  situs.  This  is  an  example  of  a  situation  where 
the  lex  situs  rule  can  lead  to  situations  of  renvoi  (had  this  case  been 
decided  in  Guatemala,  for  instance)  or  depeqage  (had  this  case  been 
decided  by  a  third  State).  For  it  is  submitted  that  as  a  matter  of 


208  The  Cristina,  [1938]  AC  485;  USA  v.  Dollfus  Mieg  et  Cie.  SA,  [1952]  AC  582;  National  City 
Bank  of  New  York  v.  Republic  of  China,  348  US  356  (1955),  360-1;  Wortley,  loc.  cit.  above  (n. 
197),  at  pp.  194-5.  But  even  this  is  subject  to  changing  rules  in  the  context  of  certain  assets. 

208  Serbian  and  Brazilian  Loans  cases,  loc.  cit.  above  (n.  134). 

210  Lalive,  op.  cit.  above  (n.  56),  at  p.  116;  Reese,  loc.  cit.  above  (n.  35),  at  p.  95;  Graveson,  loc. 
cit.  above  (n.  35),  at  p.  35. 

211  Lalive,  op.  cit.  above  (n.  56),  at  p.  121.  212  [1927]  1  KB  669. 
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international  law,  property  questions  will  always  be  decided  by  the  lex  si¬ 
tus,  so  that  even  if  this  case  had  been  decided  in  Guatemala,  Guatemalan 
law  would  have  been  irrelevant  for  international  law  purposes  if  the  situs 
private  international  law  did  not  make  it  relevant,  and  if  it  does,  Guatemala 
has  an  international  obligation  to  apply  its  own  law.  In  other  words,  the 
general  principle  is  reaffirmed  that  the  situs  State  can  apply  any  law  it 
chooses  (including  any  conflicts  rule)  to  property  questions  (subject  to  its 
duty  to  compensate  affected  aliens  where  that  law  is  expropriatory),  while 
other  States  must  apply  the  law  that  the  situs  would.213 

Such  examples  of  renvoi  are  relatively  infrequent  since  all  States  have 
the  lex  situs  rule  as  part  of  their  domestic  conflicts  law.  One  common 
municipal  law  (but  not,  it  must  be  stressed,  international  law)  exception 
is  in  the  case  of  the  succession  of  movables  on  the  death  of  the  owner. 
The  laws  of  many  States  provide  that  here  the  law  of  the  deceased’s 
domicile  should  govern.214  Where  the  forum  is  the  situs  of  the  property, 
the  fact  that  it  applies  a  municipal  legal  system  other  than  its  own  cannot 
be  seen  as  a  derogation  from  the  international  law  lex  situs  principle, 
since  the  situs  is  really  applying  its  own  private  international  law.215 
Where  the  forum  is  not  the  situs  of  the  property,  it  should  however 
apply  the  law  of  the  situs,216  or  more  precisely  the  law  which  the  situs 
would  apply.217  If  it  does  not,  the  effect  of  a  court  decision  will  be  the 
same  as  extra-territorial  property  legislation:218  the  situs  need  not  allow 
that  foreign  law  or  judgment  to  govern219  and,  if  it  does,  it  will  be  the 
private  international  law  of  the  situs  rather  than  the  foreign  law  directly 
which  applies.  Only  in  rare  situations  where  a  forum  applies  a  system  of 
law  other  than  that  which  would  be  applied  by  the  situs  and  then 
proceeds  to  enforce  that  judgment  in  the  face  of  its  non-recognition  by 

213  A  fact  which  is  recognized  by  Lalive,  op.  cit.  above  (n.  56),  at  p.  121,  who  however  does  not 
perceive  it  to  be  a  rule  of  public  international  law. 

214  ‘It  has  been  trite  law,  at  least  since  Pipon  v.  Pipon  (1744)  Amb  25,  that  succession  to  movable 
property  on  intestacy  is  determined  by  the  law  of  the  domicile  of  the  intestate  at  the  time  of  his 
death.  Brenner  v.  Freeman  (1857)  10  Moo  PC  306  at  358’:  Nygh,  Conflict  of  Laws  in  Australia  (4th 
edn.,  1984),  p.  489;  Batiffol  and  Lagarde,  op.  cit.  above  (n.  130),  at  pp.  334ff.  (France);  Bogouslavski, 
op.  cit.  above  (n.  59),  at  p.  391  (Soviet  Union);  Court  of  Appeal  of  Buenos  Aires  25  March  1981, 
Clunet,  hi  (1984),  p.  626  (Argentina);  Certificat  d’heritier  no.  88,  ibid.  109  (1982),  p.  180 
(Roumania).  Tunisia  applies  the  law  of  the  deceased’s  nationality:  Court  of  Appeal  of  Tunis  20 
December  1974,  ibid.  106  (1979),  P-  657.  See  also  American  Law  Institute,  Restatement  ( Second) 
Conflict  of  Laws  (1971),  Section  260. 

215  Thus  Austria  was  entitled  to  apply  its  own  law  to  the  succession  of  property  situated  on  its 
territory  in  the  decision  of  the  Supreme  Court  of  Austria  of  20  June  i974>  Clunet ,  106  (1979)1 
p.  160.  Austria  normally  applied  the  law  of  the  deceased  s  nationality.  Here  the  deceased  had  dual 
German  and  Czech  nationality  and  the  court  was  unable  to  decide  which  was  more  effective.  The 
easiest  solution  was  held  to  be  to  apply  Austrian  law  indicating  that  there  is  no  exception  to  the 
international  lex  situs  rule  in  this  situation  in  favour  of  the  deceased  s  domicile  or  nationality. 

216  Supreme  Court  of  Sweden,  28  March  1967,  ibid.  98  (1971),  p.  666. 

217  Which  in  many  cases  would  be  the  law  of  the  deceased’s  domicile  anyway.  The  situation  could 
also  be  governed  by  treaty:  e.g.  Veuve  Le  Roy  v.  Dame  Pulinckx  (1976,  France),  ibid.  104  ( 1 97 7L 
p.  492  (Franco-Swiss  Treaty  of  15  June  1869). 

218  See  below,  Section  (c). 

219  Smith  v.  Union  Bank  of  Georgetown,  5  Pet.  (US)  518,  8  L  ed.  212,  215  (1831). 
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the  situs  State  could  the  forum  State  be  said  to  be  responsible  for  the 
expropriation  of  property.  State  practice  in  the  area  of  succession  is 
therefore  not  generally  inconsistent  with  the  lex  situs  principle,  and  it  is 
impossible  to  agree  with  Lipstein220  that  the  area  of  succession  shows 
that  the  lex  situs  principle  is  not  universally  applied  and  is  therefore  not 
a  rule  of  customary  international  law  at  all. 

Bankruptcy  is  another  situation  in  which  States  commonly  deviate 
from  the  lex  situs  principle  for  the  purposes  of  their  municipal  conflicts 
rules  so  that,  for  the  purposes  of  the  international  law  rule,  renvoi  is 
possible.221  Renvoi  is  similarly  likely  to  occur  where  the  situs  law  regards 
a  right  as  contractual  rather  than  proprietary  and  allows  the  proper  law 
of  the  contract  to  govern.  A  further  possibility  is  that  a  particular  situs 
property  statute  may  contain  a  specific  ‘localizing  rule’  which  expressly 
limits  its  operation  for  instance  to  transactions  which  take  place  in  the 
territory  of  the  enacting  State.  In  all  these  cases  the  application  of  the 
foreign  State’s  municipal  private  international  law  is  part  of  the  duty 
imposed  by  the  international  lex  situs  rule. 


(c)  Municipal  Law  Purporting  to  Apply  Extra-territorially 

If  international  law  looks  to  the  municipal  law  of  the  situs  to  decide 
questions  of  property  for  international  law  purposes,  it  is  theoretically 
irrelevant  that  a  municipal  law  purports  to  have  extra-territorial  effect, 
as  international  law  will  only  ever  look  to  the  law  of  the  situs  and  not 
some  other  State’s  law  purporting  to  apply  extra-territorially.  Extra¬ 
territorial  municipal  law  is  only  relevant  if  the  situs  law  refers  to  it,  in 
which  case,  as  explained  above,  it  is  really  the  private  international  law 
of  the  situs  which  governs,  which  can  refer  to  the  municipal  law  of 
another  State  even  where  that  other  State’s  municipal  law  does  not 
purport  to  have  extra-territorial  application.222  The  existence  of  an  extra¬ 
territorial  municipal  law  may  indicate  that  the  enacting  State  is  likely  to 
apply  it  to  a  dispute  brought  before  its  courts,  but  even  such  a  court 
judgment  will  be  ineffective  to  alter  or  determine  the  international  law 


220  Lipstein,  ‘General  Principles  of  Private  International  Law’,  Recueil  des  cours ,  135  (1972-I), 
p.  96  at  p.  170. 

221  For  instance,  the  Australian  Bankruptcy  Act  1966  (Cth.),  Section  58  (1),  vests  all  the  pro¬ 
perty  of  a  bankrupt  in  the  trustee  in  bankruptcy,  ‘property’  being  defined  in  Section  5  as  all 
real  or  personal  property  of  every  description,  whether  situate  in  Australia  or  elsewhere.  Never¬ 
theless,  as  Nygh,  op.  cit.  above  (n.  214),  at  p.  470,  points  out,  ‘The  effectiveness  of  such  an  assign¬ 
ment  is  still,  of  course,  a  matter  for  the  lex  situs  of  the  asset  concerned’,  and  Australia  in 
turn  limits  the  circumstances  in  which  it  will  recognize  the  purported  effects  of  a  foreign  decree 
of  bankruptcy  on  assets  situated  in  Australia— see  Hall  v.  Woolf  (1908),  7  CLR  207;  AMP  Society 
v.  Gregory  (1908),  5  CLR  615.  Thus  the  overriding  principle  of  the  lex  situs  is  recognized 
in  Anglo- Australian  bankruptcy  law:  Nygh,  op.  cit.,  p.  474;  Cheshire,  op.  cit.  above  (n.  82), 
at  p.  548. 

T  he  fact  that  the  municipal  law  of  another  State  purports  to  have  extra-territorial  effect  could 
make  the  situs  State  more  inclined  to  refer  to  it,  but  no  State  could  prevent  the  situs  from  applying 
‘its’  law  by  expressly  stating  that  all  its  laws  have  purely  intra-territorial  effect. 
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title  to  property  as  long  as  the  object  of  the  property  right  is  not  situated 
in  the  deciding  State.  If  the  property  is  brought  into  the  deciding  State’s 
territory  and  title  passes  pursuant  to  that  judgment,  there  will  be  a  duty 
to  pay  compensation  if  the  person  losing  title  was  an  alien.  Until  such 
time,  how  ever,  the  mere  existence  of  a  municipal  law  or  judgment  which 
would  contravene  international  law'  if  it  became  effective  will  not  incur 
State  responsibility.223 

There  are,  however,  situations  in  which  a  de  facto  extra-territorial 
execution  by  a  State  of  its  property  laws  is  possible.  In  the  case  of 
Gladstone  v.  Ottoman  Bank 224  the  English  Court  of  Chancery  was  asked 
to  grant  an  injunction  to  prevent  the  defendant  from  exploiting  a 
concession  in  a  foreign  country  w'hich  it  had  been  granted  by  the  Turkish 
Sultan  in  derogation  of  an  exclusive  concession  previously  granted  the 
plaintiff.  Such  an  injunction,  had  it  been  granted,  and  been  enforced  by 
penal  sanctions  against  the  defendant  who  was  present  in  the  jurisdiction, 
would  have  deprived  the  defendant  of  the  enjoyment  of  a  property  right 
and  therefore  constituted  a  de  facto  extra-territorial  expropriation.  The 
court  recognized  that  it  had  no  jurisdiction  to  determine  concession 
rights  in  Turkey  and  declined  to  issue  the  injunction.225 

Such  de  facto  expropriations  clearly  would  fall  within  the  international 
law  rules  on  expropriation226  as  much  as  territorial  confiscations. 

223  Conseil  Constitutionnel,  n  November  1982  (France),  Clunet,  109  (1982),  p.  340;  Goldman, 
‘Les  Decisions  du  Conseil  constitutionnel  relatives  aux  nationalisations  et  le  droit  international’, 
ibid.,  p.  275,  especially  at  pp.  328-9  (a  property  law  purporting  to  have  extra-territorial  effect  does 
not  of  itself  contravene  international  law  or  impinge  on  the  sovereignty  of  the  present  situs  as  the 
law  may  be  recognized  and  enforced  by  the  situs);  Woelker,  ‘Die  Nationalisierungen  in  Frankreich 
1981/82’,  Zeitschrift  fur  auslandisches  offentliches  Recht  und  Volkerrecht,  43  (1983),  p.  213  at  pp. 
282-300;  Juillard,  'Les  Nationalisations  franchises’,  Annuaire  franqais  de  droit  international ,  28 
(1982),  p.  767  at  pp.  772E;  Brownlie,  op.  cit.  above  (n.  24),  at  p.  38.  White,  op.  cit.  above  (n.  24), 
at  pp.  103-4,  gives  examples  of  municipal  laws  purporting  to  have  extra-territorial  effect.  See  also 
J.  Madar  &  Co.  v.  P.  Stannberger  &  Co.  (1925,  Hungary),  Annual  Digest ,  4  (1927-8),  No.  78,  in 
which  it  was  held  that  a  Hungarian  court  had  jurisdiction  over  a  contract  between  Hungarian 
nationals  for  the  sale  of  land  in  a  foreign  State.  The  Supreme  Court  said  that  the  fact  that  the  object 
of  the  purchase  is  in  a  foreign  State  ‘can  have  no  influence  on  the  mutual  obligations  of  the  parties. 
This  fact  influences  only  the  question  of  the  execution  of  the  judgment.’  See  also  Jurisdiction  over 
Immovable  Property  ( Austria )  case  (1927,  Austria),  ibid.,  No.  120. 

224  (1883)  1  H  &  M  505. 

225  In  fact  the  case  was  not  argued  from  the  point  of  view  of  property  rights  but  from  that  of  the 
English  law  of  contract  and  sovereign  immunity.  The  Turkish  Sultan  had  given  the  plaintiff  an 
exclusive  right  to  issue  banknotes  in  Turkey  and  had  later  given  a  similar  right  to  the  defendant. 
It  was  held  that  as  the  Sultan  had  sovereign  immunity  and  could  not  be  found  liable  for  a  breach 
of  his  contract  with  the  plaintiff,  the  court  could  likewise  not  hold  liable  the  Sultan’s  accessory  in 
that  breach,  namely  the  defendant.  However,  as  a  matter  of  law,  foreign  sovereigns  may  be  immune 
from  suit  but  not  from  the  operation  of  the  law.  The  fact  that  the  Sultan  could  not  be  sued  does 
not  mean  that  he  was  not  liable  and  that  his  accessory  to  the  breach  who  could  be  sued  was  not 
correspondingly  liable.  It  is  submitted  that  the  result  of  this  case  is  correct,  but  on  the  grounds 
that  the  defendant  had  a  title  to  property  under  the  lex  situs  principle  which  English  courts  recog¬ 
nized.  The  Sultan  in  granting  those  rights  may  have  been  internationally  responsible  for  expro¬ 
priation,  but  because  of  his  sovereign  immunity,  this  responsibility  could  not  be  enforced  in  English 
courts. 

226  Though  admittedly  even  if  the  court  in  Gladstone  v.  Ottoman  Bank  had  issued  the  injunction, 
the  international  responsibility  of  the  UK  would  not  have  been  incurred,  since  the  expropriatee 
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However,  they  present  particular  difficulties,  since  even  where  a  foreign 
owner  of  property  abroad  is  compensated  upon  its  expropriation,  inter¬ 
national  title  to  the  property  will  not  pass  to  the  expropriating  State 
unless  the  situs  recognizes  the  transfer,  which  it  is  not  obliged  to  do.227 
Also,  the  liability  of  the  expropriating  State  will  be  limited  to  the  extent 
of  the  interference  with  the  property  right  which  is  tied  to  a  State’s  ability 
to  enforce  the  expropriation.  Where  an  injunction  is  issued  against  a 
non-resident  alien  with  no  property  in  the  jurisdiction,  the  interference 
is  merely  potential,  and  difficult  to  value  objectively.  A  better  solution 
would  be  to  consider  any  extra-territorial  expropriation  completely 
ineffectual  for  international  law  purposes.  An  extra-territorial  expropri¬ 
ation  should  be  seen  as  at  best  a  statement  of  what  the  enacting  State 
intends  to  do  once  it  becomes  the  situs  of  the  property,  and  there  can 
be  no  question  of  such  an  intention  violating  international  law  until  it  is 
given  effect.228  The  law  may  be  given  effect  by  the  present  situs229  or  by 
the  enacting  State  after  it  becomes  the  situs.  Whichever  State  gives  effect 
to  it  should  bear  the  international  responsibility  for  it.  Since  the  law 
itself,  as  long  as  it  remains  extra-territorial,  is  totally  ineffectual,  not  only 
can  it  never  be  an  illegal  expropriation,  but  it  should  never  be  capable 
of  being  seen  as  an  excess  of  State  jurisdiction.230  The  enacting  State 
cannot  enforce  an  extra-territorial  property  law  directly  by  forcibly 
taking  possession  of  the  property  abroad,  as  this  would  constitute  a  clear 
violation  of  another  State’s  sovereignty.231  Where  a  State  ‘indirectly’ 
enforces  an  extra-territorial  property  law  by  executing  against  the 
defendant’s  property  in  the  forum  or  by  threatening  to  imprison  the 
defendant,  it  is  for  these  actions  alone  that  the  enacting  State  is 
responsible.  The  forum  will  for  international  purposes  have  expropriated 
the  forum  property  against  which  it  has  executed,  and  this  change  of 
title  will  be  recognized  universally  in  accordance  with  the  lex  situs 

would  have  been  a  British  national.  See,  for  instance,  Ellerman  Lines  v.  Read ,  [1928]  2  KB  144,  and 
the  Court  of  Appeal  in  British  Airways  v.  Laker  Airways,  [1983]  2  All  ER  375  (reversed  in  part  by 
the  House  of  Lords  [1984]  3  All  ER  39). 

227  Such  an  expropriation  might  also  traditionally  have  been  seen  as  a  violation  of  the  international 
law  rules  of  State  jurisdiction  (above,  n.  4)  (especially  if  the  foreign  owner  of  property  situated 
abroad  is  not  present  in  the  territory  of  the  State  issuing  the  injunction),  quite  apart  from  the 
question  of  confiscation.  This  is  less  of  a  problem  under  the  ‘effects’  test  and  ‘balancing’  approach 
to  State  jurisdiction,  towards  which  there  has  been  a  consistent  trend,  in  the  US  at  least,  since  the 
1960s.  See  Maier,  Extra-territorial  Jurisdiction  at  a  Crossroads:  An  Intersection  between  Private 
and  Public  International  Law’,  American  Journal  of  International  Law,  76  (1982),  p.  280. 

228  Above,  n.  223. 

229  See  below,  Part  IV  (c). 

230  Cf.  O  Connell,  op.  cit.  above  (n.  16),  at  p.  809,  who  says  in  relation  to  extra-territorial  property 
laws  that  international  law  ‘requires  at  least  some  notional  territorial  connection  for  an 
act  to  be  internationally  valid  .  It  is  submitted  that  the  act  in  question,  with  or  without  a  terri¬ 
torial  connection,  will  never  be  internationally  valid.  Property  rights  for  international  law  pur¬ 
poses  may  only  be  determined  by  the  situs  State  whose  laws  will  always  have  a  sufficient  territorial 
nexus. 

231  Oppenheim,  International  Law,  vol.  1  (8th  edn.,  1955,  ed.  Lauterpacht),  p.  288;  Lotus  case, 
PCIJ,  Series  A,  No.  10  at  p.  18. 
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principle,  just  as  the  title  to  the  original  object  of  the  law  situated  abroad 
in  accordance  with  the  same  principle  remains  unaffected.  If  the  law  is 
confiscatory,  the  responsibility  of  the  enacting  State  will  be  equal  to  the 
value  of  the  forum  property  executed  against,  which  may  be  greater  or 
less  than  the  value  of  the  primary  target  of  the  legislation.  If  the 
confiscatory  legislation  is  indirectly  enforced  by  imprisoning  the  defend¬ 
ant  until  he  agrees  to  transfer  title  to  the  property  at  the  situs,  the 
enacting  State  may  be  responsible  for  failing  to  meet  the  minimum 
standard  of  justice  required  by  international  law  in  the  treatment  of 
aliens.  The  principles  of  State  jurisdiction  are  relevant  only  to  determin¬ 
ing  whether  indirect  enforcement  is  confiscatory  or  not.  If  State  A  has 
jurisdiction  over  a  contract  for  the  sale  of  an  object  in  State  B,  it  may 
decide  to  order  the  alien  defendant  to  transfer  the  property  to  the 
plaintiff,232  and  if  the  defendant  refuses  to  do  so,  State  A  may  enforce 
its  decision  by  executing  against  the  defendant’s  property  situated  in  the 
forum  or  by  imprisoning  the  defendant  for  contempt  of  court,  without 
thereby  incurring  State  responsibility.233  If  State  A  under  international 
law'  principles  has  no  jurisdiction  over  the  contract,  the  execution  against 
the  local  property  will  be  confiscatory  and  the  imprisonment  illegal.234 
Subject  to  the  rules  of  State  jurisdiction,  a  State  could  also  make  it  a 
crime  for  a  person  to  own  a  particular  class  of  property  anywhere  in  the 
world,  and  to  take  the  appropriate  territorial  measures  to  enforce  that 
law.  But  again,  while  State  A  can  punish  an  individual  for  owning 
property  in  State  B,  it  cannot  affect  that  individual  s  title  to  it.  The 
notion  of  effective  extra-territorial  property  legislation  is  simply  incon¬ 
sistent  with  the  lex  situs  principle. 

(d)  Problems  in  Determining  the  Situs 

Theoretically,  before  deciding  as  a  matter  of  fact  what  the  law  of  an 
object’s  situs  is,  it  is  necessary  first  to  determine  which  State  is  the  situs 
of  the  object  in  question,  or  was  the  situs  at  the  relevant  time.  The 
physical  location  of  an  object  at  the  time  of  a  given  transaction  is  a 
question  of  fact.235  A  State  cannot  alter  the  title  of  property  situated 
elsewhere  by  ‘deeming’  it  to  be  located  in  its  own  territory.236  The  only 


232  Cf  Mann,  loc.  cit.  above  (n.  4),  at  pp.  145-58,  who  asserts  that  a  State  never  has  jurisdiction 
to  determine  title  to  property  abroad  and  that  therefore  any  indirect  enforcement  in  the  territory 
of  the  forum  will  always  be  a  violation  of  international  law. 

233  For  an  example  from  the  law  of  succession  see  Court  of  Cassation  (France),  20  March  1905, 

Clunet,  1 14  (1987),  p.  80.  ....  .  • 

234  See  above,  n.  224  and  accompanying  text.  When  the  defendant  is  not  an  alien,  the  State 

question  will  always  have  jurisdiction,  though  this  is  not  really  important  as  the  State  would  not  be 

responsible  for  its  treatment  of  its  own  nationals  anyway.  (  . 

236  As  to  the  situation  where  this  question  is  incorrectly  answered  owing  to  the  forum  s  municipal 

laws  of  evidence,  see  above,  Section  (a).  ,  .  ,  0 

236  Wortley,  ‘The  General  Principles  of  Private  International  Law  ,  Recueil  des  corns ,  94  (1958 

II),  p.  85  at  p.  224. 
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legal  question  involved  is  the  problem  of  determining  to  which  State  the 
particular  territory  on  which  the  object  was  located  belongs.  This  might 
involve  determining  the  precise  alignment  of  an  international  border,237 
questions  of  recognition  of  States238  or  other  legal  questions  such  as 
whether  the  mission  of  State  A  in  State  B  is  the  territory  of  the  former 
or  the  latter.239 

Determining  the  situs  of  an  object  is  a  simple  matter  when  one  is 
dealing  with  physical  objects.  It  has  already  been  explained  how  intangible 
property  such  as  intellectual  and  industrial  property,  having  no  physical 
situs,  is  not  governed  by  the  lex  situs  principle.240  Debts  and  choses  in 
action  superficially  appear  to  resemble  intellectual  and  industrial  prop¬ 
erty,  being  ‘intangible’  property,  consisting  merely  of  the  right  to  force 
somebody  to  do  something  (i.e.  to  pay  a  sum  of  money),241  and  might 
be  expected  to  be  governed  by  the  same  principles.  However,  unlike 
other  intangibles,  and  like  tangibles,  debts  can  only  be  owned  wholly  by 
one  person  at  one  time.  If  a  debt  was  recognized  by  all  States  in  the 
world  but  it  was  impossible  to  point  to  a  situs  which  determined  for 
international  law  purposes  when  a  debt  has  been  extinguished,  the 
possibility  would  arise  that  one  debt  could  be  recovered  many  times  over 
in  different  States.  Unless  a  debt  is  to  be  recognized  in  the  State  it  is 
contracted  in  only  and  nowhere  else  in  the  world,242  it  must  be  considered 
to  have  an  objectively  ascertainable  situs  and  to  be  governed  by  the  same 
principles  as  tangibles. 

Municipal  private  international  law  cases  such  as  New  York  Life 
Assurance  Co.  v.  Public  Trustee 243  accept  that  debts  have  a  situs,  but  the 
conclusion  in  that  case  that  the  situs  is  determined  by  the  lex  fori  is  of 
little  help  in  the  search  for  a  universal  definition  of  property  when  the 
same  debt  could  be  simultaneously  sued  for  in  different  fora.  In  particular, 
where  a  State  expropriates  a  debt,  it  should  be  ascertainable  whether  for 
international  law  purposes  the  expropriation  is  effective  or  not.  If  it  is 
effective,  the  debtor  by  paying  the  expropriating  State  will  get  a  good 
discharge  recognized  everywhere  and  the  creditor  will  be  left  to  rely 
upon  a  diplomatic  remedy.  If  it  is  not,  the  expropriating  State  will  not 
be  allowed  by  other  States  to  enforce  the  debt  in  their  courts,  while  if 
the  expropriator  enforces  the  debt  in  its  own  territory  by  executing 

217  It  is  not  proposed  to  examine  the  difficulties  which  arise  when  the  exact  location  of  a  border 
has  not  been  defined  by  international  law.  Where  a  border  does  have  a  particular  alignment  for 
international  law  purposes,  it  is  submitted  that  States  have  a  strict  duty  to  recognize  it  correctly, 
since  while  States  cannot  be  expected  to  be  familiar  with  the  municipal  laws  of  other  States  (above, 
Section  (a))  they  can  be  expected  to  know  international  law,  and  should  not  escape  State  responsibility 
by  pleading  ignorance  of  it.  238  Below,  Part  IV  (d). 

239  Re  Zoltan,  Annual  Digest,  4  (1927-8),  No.  252  (Hungary). 

240  Above,  Part  II  (a)  and  (d). 

241  Since  a  debt  does  not  give  the  owner  a  right  to  any  particular  tangible  bundle  of  banknotes. 

242  A  view  not  supported  by  State  practice— see  the  following  cases  in  which  debts  are  sued  for 
in  States  other  than  the  State  in  which  they  were  originally  contracted. 

243  [1924]  2  Ch.  101,  1 17. 
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against  the  property  of  the  debtor  there,  it  will  be  seen  by  other 
States  as  having  expropriated  whatever  it  takes  and  be  correspondingly 
responsible  to  the  debtor’s  national  State,  but  the  debtor  will  still  be 
liable  to  the  creditor.244  The  effectiveness  of  the  expropriation  will  depend 
on  which  State  is  the  situs  of  the  debt  at  the  time  of  expropriation.245 

There  have  been  suggestions  that  where  a  debt  is  credited  to  an 
account  it  can  be  said  to  be  physically  situated  in  the  place  where  the 
account  is  kept.246  However,  as  a  debt  gives  no  right  to  any  particular 
tangible,  the  place  an  account  is  kept  is  really  a  fiction.  Can  a  local  bank 
branch  deem  all  its  accounts  kept  on  behalf  of  its  customers  to  be  situated 
out  of  the  reach  of  the  local  government,  and  what  would  be  the  effect 
of  local  legislation  deeming  all  accounts  kept  on  behalf  of  its  residents 
to  be  situated  in  that  State?  The  physical  situs  of  an  intangible  debt 
simply  cannot  be  determined  by  reference  to  the  physical  location  of  an 
intangible  ‘account’.  Other  authorities  have  suggested  that  a  debt  is 
situated  in  the  State  whose  law  governs  the  contract  creating  the  debt,247 
which  is  sensible  given  that  it  is  illogical  to  permit  the  possibility  of  a 
debt  vesting  in  a  creditor  according  to  the  lex  situs  when  the  contract 
creating  that  debt  is  void  according  to  the  proper  law  of  the  contract. 
However,  there  is  contrary  authority248  and  the  idea  is  inconsistent  with 


244  Bank  of  Boston  International  of  Miami  v.  Arguello  Tefel,  644  F  Supp.  1423  (1986);  Garcia  v. 
Chase  Manhattan  Bank,  735  F  2d  645  (1984),  at  p.  649;  Vishipco  Line  v.  Chase  Manhattan  Bank, 
660  F  2d  854  (1981),  American  Journal  of  International  Law,  76  (1982),  p.  385;  Lederer  Ponzer  v. 
Rautenstrauch  (1951,  Austria),  18  ILR  No.  47. 

245  are  numerous  cases  in  which  an  expropriation  of  a  debt  by  a  State  has  not  been 
recognized  by  other  States  because  the  debt  was  not  situated  in  the  territory  of  the  expropriating 
State  at  the  relevant  time.  See  for  instance  Re  Fried  Krupp  AG,  [1917]  2  Ch.  188;  AG  der 
Manufakturen  LA.  Woronin  Leutschig  &  Cheshire  v.  Frederick  Huth  &  Co.  (1928),  79  LI.  LR  263; 
Anninger  v.  Hohenberg,  18  NYS  2d  499  ( 1 935).  Annual  Digest,  9  (1938-40),  No.  7;  Republic  of  Iraq 
v.  First  National  City  Bank,  353  F  2d  47  (1965);  Menendez  v.  Saks,  485  F  2d  1355  (1973);  United 
Bank  Ltd.  v.  Cosmic  International  Ltd.,  542  F  2d  868  (1976);  Libra  Bank  Ltd.  v.  Banco  Nacional 
de  Costa  Rica,  570  F  Supp.  870  (1983);  Allied  Bank  International  v.  Banco  Credito  Agricola  de 
Cartago ,  757  F  2d  516,  523  (1985);  Banska  a  Hutni  Spolecnost  v.  Hahn  (1952,  Denmark),  19  ILR 
No.  8;  X  v.  Levit  and  Walter  (1939,  France),  Annual  Digest,  1 1  (1919-42),  No.  13;  Re  Hydrierwerke 
AG  (1951,  West  Germany),  18  ILR  No.  13;  Expropriation  of  Insurance  Companies  case  (1951,  West 
Germany),  18  ILR  No.  43;  Confiscation  of  Property  (Berlin)  case  (1952,  West  Germany),  19  ILR 
No.  5;  Zilka  v.  Darwish  (1954,  Israel),  21  ILR  35;  Mannes  v.  Kommissarischer  Verwalter  (1938, 
Netherlands),  Annual  Digest,  11  (1919-42),  No.  8;  Firm  of  Komotau  v.  Kommissarischer  Verwalter 
(1939,  Netherlands),  ibid.,  No.  9;  Hahn-Rohren-Walzwerk  v.  Stokvis  (1952,  Netherlands),  19  ILR 
No.  7;  Estonian  State  Shipping  Co.  v.  Jacobson  (1954,  Sweden),  21  ILR  33.  Compare  also  the 
different  results  reached  in  Garda  v.  Chase  Manhattan  Bank  NA,  735  F  2d  645  (1984)-  and  Perez 
v.  Chase  Manhattan  Bank  NA,  463  NE  2d  5  (1984),  American  Journal  of  International  Law,  79 
(1985),  p.  454. 

246  Vladikavkazky  Railway  Co.  v.  New  York  Trust  Co.,  263  NY  369  (1934).  Annual  Digest,  7 
(1933-4),  No.  27;  Cities  Service  Co.  v.  McGrath,  342  US  330  (1952),  18  ILR  No.  159,  I  ishipco 
Line  v.  Chase  Manhattan  Bank ,  loc.  cit.  above  (n.  244). 

247  Vladikavkazky  Railway  Co.  case,  loc.  cit.  (previous  note),  implies  this  as  well. 

248  See  E  v.  IF  (1916,  Switzerland),  cited  by  Aubert,  ‘Foreign  Expropriations  in  Swiss  Law’, 
American  Journal  of  Comparative  Law,  6  (1957).  P-  577  at  p.  583  n.  23:  a  lease  of  a  building  in 
France  was  held  to  be  governed  by  French  law  but  the  rent  obligation  was  located  in  Switzerland 
and  therefore  unaffected  by  French  wartime  rent  control  legislation. 
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the  notion  that  the  existence  of  property  rights  should  not  depend  on 
subjective  party  intentions.249 

Bearing  in  mind  that  to  enforce  a  debt  is  to  destroy  its  existence  as  a 
property  right,  a  debt,  if  governed  by  the  lex  situs  principle,  will  only  be 
enforceable  at  its  situs.  Therefore,  unless  debts  are  to  be  illusory  property, 
their  situs  should  be  somewhere  where  they  can  be  effectively  enforced.250 
A  few  recent  American  cases  have  suggested  that  to  be  able  to  enforce 
effectively  the  confiscation  of  a  debt,  a  State  would  have  to  have  both 
the  debtor  and  the  creditor  as  well  as  the  res  before  it.251  On  this  test, 
however,  some  debts  would  never  have  a  situs  at  all.252  On  the  other 
hand,  in  US  v.  Belmont 253  it  was  said  that  the  locality  of  a  debt  ‘must 
be  taken  to  be  the  place  where  [it]  was  in  the  ordinary  course 
recoverable’.204  A  debt  is  usually  said  to  be  recoverable  where  the  debtor 
is  domiciled.255  However,  it  is  apparent  that  a  debt  is  more  readily  en- 


249  Above,  n.  182.  The  same  criticism  can  be  made  of  the  suggestion  that  the  situs  of  a  debt  is 
the  place  contractually  specified  for  its  repayment:  below,  n.  252. 

-50  Bogdan,  op.  cit.  above  (n.  26),  at  pp.  5 1  f . ,  goes  so  far  as  to  say  that  the  criterion  of  enforceability 
should  replace  the  lex  situs  rule,  though  he  advocates  this  for  the  determination  of  property  in  all 
tangibles  also,  which,  as  has  been  explained  above,  Part  II  (c),  is  untenable.  Also  Wortley,  loc.  cit. 
above  (n.  236),  at  p.  206  (the  expropriation  of  a  debt  will  be  ineffective  if  it  is  not  enforceable  by 
the  expropriating  State).  See  also  Tabacalera  Severiano  Jorg  SA  v.  Standard  Cigar  Co.,  392  F  2d 
706,  715  (1968);  United  Bank  Ltd.  v.  Cosmic  International  Ltd.,  542  F  2d  868,  873  (1976);  Manas 
y  Piniero  v.  Chase  Manhattan  Bank,  434  NYS  2d  868  (1980),  66  ILR  399;  Garda  v.  Chase 
Manhattan  Bank ,  735  F  2d  645,  650  (1984);  Perez  v.  Chase  Manhattan  Bank,  463  NE  2d  5,  8 
(1984);  Callejo  v.  Bancomer  SA,  764  F  2d  1101  (1985). 

Tabacalera  Severiano  Jorge  v.  Standard  Cigar  Co.,  loc.  cit.  (previous  note),  at  p.  715;  Manas 
y  Piniero  v.  Chase  Manhattan  Bank,  loc.  cit.  (previous  note),  at  p.  872;  Garcia  v.  Chase  Manhattan 
Bank,  loc.  cit.  (previous  note),  at  p.  650. 

252  The  same  criticism  can  be  made  of  the  requirement  in  Perez  v.  Chase  Manhattan  Bank,  463 

NE  2d  5,  8  (1984),  that  both  the  debtor  be  present  in  and  the  debt  be  repayable  in  the  confiscating 
State.  ' 

253  85  F  2d  542  (1937),  Annual  Digest,  8  (1935-7),  No.  15  at  p.  35,  citing  Re  Russian  Bank  for 
Foreign  Trade,  [1933]  Ch.  745,  767,  Annual  Digest,  7  (1933-4),  No.  55. 

254  Dicey,  Conflict  of  Laws  (9th  edn.,  1973,  ed.  Morris),  p.  506,  Rule  78  (t)  (‘Choses  in  action 
generally  are  situate  in  the  country  where  they  are  properly  recoverable  or  can  be  enforced’),  citing 
New  York  Life  Assurance  Co.  v.  Public  Trustee,  [1924]  2  Ch.  101.  Dougherty  v.  Equitable  Life 
Assurance  Society,  266  NY  71,  88  (1934),  Annual  Digest,  7  (1933-4),  No.  28,  points  out  the  crucial 
distinction  between  a  debt  ‘payable’  in  New  York  and  one  ‘payable’  in  Russia.  It  is  uncertain 
whether  this  is  a  different  test. 

255  Dicey,  op.  cit.  (previous  note),  at  p.  508;  Miinch,  loc.  cit.  above  (n.  146),  at  p.  469-  Lederer 
Panzer  v  Rautenstrauch  (1951,  Austria),  18  ILR  No.  47;  Nationalized  Debt  case  (1949  West 
Germany),  Annual  Digest,  16  (1949),  No.  9;  Purchase  of  Seeds  ( Expropriation )  case  (1949  West 
Germany),  ibid.,  No.  11;  Commercial  Debt  ( Expropriation )  case  (1949,  West  Germany),  ibid  No 
13;  Expropriation  of  Insurance  Companies  case,  18  ILR  No.  43;  Chunilal  Onkarmal  v.  Chaturbhuj 
Piramal,[i932]  AIR  Bombay  206  (debtor’s  place  of  residence);  Hahn-Rohren-Walzwerk  v.  Stokvis 
19  LR  No.  7;  State  of  the  Netherlands  v.  Federal  Reserve  Bank,  201  F  2d  455  (1951)  18  ILR  No 
174  (debtor’s  place  of  residence);  United  Bank  Ltd.  v.  Cosmic  International  Ltd.,  542  F  2d  868  874 
(1976);  Republic  of  Iraq  v.  First  National  City  Bank,  353  F  2d  47,  51  (1965)  (place  where  the  debtor 

£  A  WT'  [I956]  1  Ch-  323’  at  PP-  330~4O,  it  appears  that  in 

nglish  law  a  debt  which  is  not  yet  due  has  no  situs  as  it  cannot  be  enforced.  It  is  submitted 

owever  that  as  enforceability  goes  to  the  proprietary  nature  of  a  debt,  this  must  be  decided  by 
the  lex  situs,  so  that  all  debts  or  alleged  debts  must  have  a  situs.  Cf.  suggestion  that  the  situs  is  the 
pace  where  the  creditor  is  present:  Perez  v.  Chase  Manhattan  Bank,  463  NE  2d  5  (1984)  at 
pp.  .iff,  (dissenting  opinion  of  Wachtler  J),  rejected  in  Tabacalera  Severiano  Jorge  l  Standard 
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forceable  in  the  place  where  the  debtor  has  assets,  if  he  has  none  in  the 
State  of  his  domicile.  Thus  some  have  suggested  that  the  situs  of  a  debt  is 
the  place  where  the  debtor  has  assets.256  While  a  more  efficient  solution 
from  the  creditor’s  point  of  view,  this  suggestion  causes  problems  by 
virtue  of  the  fact  that  a  debtor  could  have  assets  in  several  States  at  once, 
and  the  debt  therefore  could  have  several  situses.257  Property  rights  in  a 
debt  would  cease  to  be  objective  as  the  different  situses  could  define 
them  differently.  The  debt  could  be  enforced  several  times  over  in  each 
of  the  situses258  and,  as  Aubert  says,259  no  State  would  be  ‘in  a  position 
to  expropriate  or  confiscate  the  right  in  a  way  which  would  be  opposable 
to  the  other  countries’.  Each  situs  could  expropriate  the  debt  and  force 
the  debtor  to  pay  it  the  whole  debt.260  A  further  objection  is  that  while 
in  the  case  of  tangibles  the  owner  of  an  object  usually  controls  its 
movements  and  can  thus  decide  which  system  of  law  he  will  subject  it 
to,  in  the  case  of  debts  the  debtor  would  be  free  to  move  his  assets  to 
any  State  whose  laws  were  least  favourable  for  the  owner  of  the  debt.261 

Several  American  writers262  have  suggested  that  the  situs  of  a  debt 
should  be  determined  by  a  consideration  of  all  the  ‘incidents’  of  the  debt, 
including  the  place  of  repayment  of  the  debt,  the  currency  of  the  debt, 


Cigar  Co.,  392  F  2d  706  (1968),  at  p.  716;  United  Bank  Ltd.  v.  Cosmic  International  Ltd.,  542  F  2d 
868  (1976),  at  pp.  873-4. 

256  Aubert,  loc.  cit.  above  (n.  248),  at  p.  583,  citing  Guige,  Dechandon,  Auclair  et  Cie.  v.  Stromeyer 
(Switzerland,  1914)  and  Re  V  (Switzerland,  1952),  claims  this  is  the  trend  in  Switzerland.  It  also 
appears  to  have  been  the  justification  for  the  decision  in  Erste  Znaimer  Brauerei  und  Malzfabnk  AG 
(1951,  Austria),  18  ILR  No.  45.  This  solution  is  also  advocated  by  Adriaanse,  op.  cit.  above 

(n.  15),  at  pp.  54-5.  ....  .  ,  ,  ,  .  .  , 

257  Aubert,  loc.  cit.  above  (n.  248),  at  p.  584  n.  27,  says  that  this  is  inevitable,  since  the  theoretical 

possibility  of  considering  the  ‘quantitative  differences  between  the  various  groups  of  assets’  to 
determine  a  single  dominant  situs  would  cause  the  problem  to  become  ‘almost  inextricable  . 

258  A  problem  recognized  by  Adriaanse,  op.  cit.  above  (n.  15),  at  pp.  54-5.  In  fact,  given  that  a 
situs  must  allow  an  owner  to  enforce  his  property  rights  or  be  guilty  of  a  denial  of  justice,  the 
second  and  third  situs  would  theoretically  be  obliged  to  allow  a  creditor  to  enforce  a  debt  for  a 
second  or  third  time.  See  Garcia  v.  Chase  JVIanhattan  Bank  NA,  loc.  cit.  above  (n.  245)- 

259  Loc.  cit.  above  (n.  248),  at  p.  584. 

260  Suppose  for  instance  a  debt  were  located  simultaneously  in  States  A  and  B  and  that  the 
creditor  was  a  dual  national  of  both  States.  Both  could  simultaneously  expropriate  the  debt  and 
force  the  debtor  to  pay  them  the  whole  debt,  without  having  to  compensate  the  creditor.  However, 
the  debtor  will  be  forced  to  pay  twice  and  on  ordinary  principles  would  be  entitled  to  no  com¬ 
pensation.  Aubert,  loc.  cit.  above  (n.  248),  at  p.  581  cites  the  case  of  Schweizerische  Lebensversicherungs- 
und  Rentenanstc.lt  v.  Elkan  (1953,  Switzerland),  20  ILR  36,  in  which  Switzerland  recognized  the 
expropriation  by  Germany  of  a  German  creditor’s  debt  situated  both  in  Germany  and  in  Switzerland 
to  avoid  making  the  Swiss  debtor  pay  twice.  Had  the  debtor  not  been  Swiss,  and  especially  had  the 
creditor  been  Swiss  not  German,  one  suspects  that  the  result  might  have  been  different. 

261  It  is  true  that  the  debtor  could  also  change  his  domicile  if  that  were  the  test,  but  this  is  much 
more  difficult  for  the  debtor  to  achieve  and  could  happen  only  with  much  less  frequency. 

262  Clark,  ‘The  Resolution  of  Act  of  State  Disputes  Involving  Indefinitely  Situated  Property  , 
Virginia  Journal  of  International  Law,  25  (1985),  ?■  9°H  Tahyar,  ‘The  Act  of  State  Doctrine: 
Resolving  Debt  Situs  Confusion’,  Columbia  Law  Review,  86  (1986),  p.  594;  Donnan,  ‘Jurisdiction 
to  Expropriate  and  the  Shell  Game  of  Intangible  Assets’,  California  Western  International  Law 
Journal,  16  (1986),  p.  373-  See  also  Libra  Bank  Ltd.  v.  Banco  Nacional  de  Costa  Rica,  570  F  Supp. 
870  (1983),  at  pp.  880-2;  Allied  Bank  International  v.  Banco  Credito  Agricola  de  Cartago,  757  F  2d 

516  (1985).  at  p.  S21- 
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choice  of  law  or  forum  provisions  in  the  contract  creating  the  debt  and 
the  location  of  the  debtor.  While  this  approach  recognizes  that  there  is  a 
certain  artificiality  in  using  one  inflexible  rule  to  ascribe  a  physical  situs 
to  an  intangible  object,  it  is  suggested  that  it  does  not  achieve  the 
certainty  desirable  in  a  rule  of  public  international  law. 

The  authorities  are  not  clear  enough  to  give  a  definitive  answer.  It  is 
suggested  that  the  better  solution  is  to  determine  the  situs  of  a  debt  by 
reference  to  the  State  of  the  debtor’s  domicile,  as  this  will  mean  that 
there  will  only  be  a  single  situs  at  any  one  time.  This  State  should  be 
known  to  the  creditor  (or  his  assignees)  at  the  time  the  debt  is  contracted 
(or  assigned)  and  will  rarely  change.  The  debtor  is  likely  to  have  assets  in 
that  State,  and  if  he  does  not,  will  usually  be  able  to  be  compelled  to  pay 
the  debt  through  the  exercise  of  in  personam  jurisdiction  over  him.  If,  on 
the  other  hand,  the  situs  of  a  debt  is  any  State  where  the  debtor  has 
assets,  it  is  suggested  that  a  subsidiary  rule  of  international  law  would  be 
desirable  to  the  effect  that  a  determination  of  property  rights  in  a  debt  by 
a  situs  State  must  be  recognized  not  only  by  all  non-situs  States,  but  by 
every  other  situs  as  well.  This  would  allow  the  creditor  to  sue  for  the 
recovery  of  a  debt  wherever  it  was  most  convenient,  but  he  would  only 
be  able  to  recover  once.263 

Problems  have  also  arisen  from  time  to  time  in  respect  of  shares  in 
companies.264  Some  authorities  claim  that  the  lex  situs  principle  applies 
here  so  that  a  State  is  only  in  a  position  to  expropriate  those  shares  in 
a  locally  incorporated  and  situate  company  which  are  actually  held 
locally.265  However,  to  attach  relevance  to  the  present  situation  of  a  share 
certificate,  which  is  merely  evidence  of  an  interest  in  property,  is  a  legal 
fiction.  The  best  view,  which  accords  with  practice,  is  to  allow  every 
State  to  nationalize  the  locally  situate  property  of  companies,  but  not  to 
acquire  compulsorily  an  interest  in  company  property  situated  abroad 
by  taking  a  share  certificate  in  its  territory.  Thus,  even  where  a  State 
nationalizes  a  locally  incorporated  company,  all  the  shareholders  of  which 
are  its  own  citizens,  it  cannot  thereby  gain  title  to  the  company’s 
property  situated  abroad.  This  property  will  still  belong  to  the  original 
shareholders.266  A  share  merely  represents  the  ownership  of  an  undivided 
portion  of  a  company’s  property,  and  wherever  that  property  is  situated 
it  will  be  governed  by  the  lex  situs. 


See  Perez  v.  Chase  Manhattan  Bank ,  463  NE  2d  5  (1984),  at  p.  9. 

“  See  above,  n.  15;  Goldman,  loc.  cit.  above  (n.  223),  at  pp.  318  ff.;  Burdeau,  'La  Contribution 
itionalisations  franraisps  A  &  i  on  a _ i  i  ...  .  _ 


1  c  M  ..  r  •  .  7  ’  ^  awvc  v11-  at  PP-  310  n.;  tiurdeau,  lLa  Contribution 

des  national.sat.ons  fran9a.ses  de  .982  au  droit  internat.onal  des  nationalisations’,  Revue  generate  de 
droit  international  public,  89  (1985),  p.  s  at  p.  26.  265  k  °  *  ae 

H  R P*  Natwnahzatwn  °f  Foreign  Company  on  Rights  of  Shareholders  (Austria^lisel^bi) 
40  ILR  16;  Nationalization  of  Czechoslovak  Enterprise  ( Austrian  Assets)  case  (1963),  28  ILR  14’ 
Nationalization  of  Czechoslovak  Savings  Bank  case  (io?7l  22.  IT  R  an-  Finn,n,tr,  r*  '  1,  ,  4’ 

ff  “  <'«■»,  -  ILR  38;  «,  **  &£$  AcZ.  S  r‘T“to: 

site  eZZ:„  ctZT s'  abOV' 243,;  Co.  v. 

Spice  Extraction  Co.,  543  F  Supp.  ,224,  .23.  (.982).  Cf.  Knoepfler,  loc.  cit.  above  (n.  34),  at 
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IV.  Recognizing  the  Lex  Situs 
(a)  The  Extent  of  Recognition 

Having  ascertained  that  there  exist  certain  rights  which  are  ‘property’ 
for  international  law  purposes,  which  other  States  must  recognize  and 
not  expropriate  from  aliens  except  upon  the  payment  of  at  least  some 
degree  of  compensation,  and  having  said  that  non-recognition  of  such  a 
right  itself  amounts  to  expropriation  of  it,  it  is  necessary,  in  order  to  gain 
a  full  picture  of  this  international  law  rule,  to  examine  the  meaning  of 
the  expression  ‘recognize’.  Must  a  new  situs  treat  a  municipal  law  right 
of  another  State  in  exactly  the  same  manner  as  a  previous  situs  did  in 
order  to  be  able  to  claim  that  it  has  ‘recognized’  it?  This  effectively 
would  require  the  adoption  of  the  whole  municipal  law  of  the  previous 
situs  to  govern  any  situation  involving  the  property  in  question — an 
unreasonable  demand,  and  potentially  an  impossible  one,  since  the 
municipal  law  of  one  foreign  State  governing  one  property  interest  could 
conflict  irreconcilably  with  the  municipal  law  of  another  governing 
another  property  interest  in  the  same  or  a  different  tangible  object. 

As  a  first  step  to  answering  this  question,  it  should  be  borne  in  mind 
that  while  writers  have  tended  to  assume  the  existence  of  one  single  body 
of  rules  on  expropriation,  an  examination  of  the  law  will  show  that 
international  law  requires  States  to  accord  a  higher  standard  of  recog¬ 
nition  to  rights  they  themselves  have  previously  conferred  on  an  alien 
than  to  rights  which  were  conferred  on  an  alien  by  a  previous  situs.  In 
other  words,  there  is  a  higher  standard  of  recognition  required  under  the 
Morelli  principle  than  under  the  lex  situs  rule.  For  instance,  it  may 
amount  to  expropriation  for  a  State  to  prohibit  an  alien  from  building  on 
land  he  owns  in  its  territory  where  previously  it  recognized  him  as  having 
a  right  to  do  so.267  Similarly,  it  may  amount  to  expropriation  for  a  State 
to  prevent  an  alien  from  exporting  his  property,  when  previously  it  did 
not  restrict  him  in  this  way.268  On  the  other  hand,  where  an  object  is 
brought  into  a  State,  or  land  becomes  part  of  the  territory  of  that  State 
and  the  property  rights  in  that  object  or  land  are  recognized  subject  to 
the  new  situs’s  laws  on  building  regulations  or  export  controls,  the 
conclusion  might  nevertheless  be  reached  that  the  lex  situs  of  the  pre¬ 
vious  situs  has  been  sufficiently  ‘recognized’  for  international  law  pur¬ 
poses  and  that  no  State  responsibility  has  been  incurred.  As  O’Connell 
says: 

An  acquired  right  becomes  in  the  act  of  the  change  of  sovereignty  subject  to 
the  law  of  the  successor  State.  The  latter  may  assimilate  it  to  its  own  legal  order. 


267  Sporrong  and  Lonnroth  case  (1982),  ECHR  1/1981/40/58-9,  68  ILR  86  (a  case  involving  the 
interpretation  of  the  European  Convention  on  Human  Rights). 

268  See  Higgins’s  very  interesting  discussion  of  Murphyores  Incorporated  Pty.  Ltd.  v.  The 
Commonwealth  of  Australia  ((1976),  5°  ALJR  570),  loc.  cit.  above  (n.  20),  at  pp.  339  f. 
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It  may  make  it  subject  to  its  own  legal  formalities,  to  its  own  taxation  laws,  to  its 
own  rules  governing  user  and  alienation  .  .  .269 

Thus  if  a  person  acquires  property  in  an  object  in  State  A  and  under  the 
law  of  State  A  an  owner  has  an  absolute  right  of  alienation,  State  B  on 
becoming  that  object’s  new  situs  will  not  be  taken  to  have  expropriated 
or  not  recognized  part  of  the  title  acquired  under  the  law  of  State  A  by 
subjecting  it  to  its  own  laws  on  alienation  which  give  the  owner  more 
limited  rights.270  On  the  other  hand,  if  the  second  situs  did  recognize  the 
right  as  being  completely  alienable  and  subsequently  sought  to  impose 
restrictions,  this  could,  under  the  Morelli  principle,271  amount  to  an 
expropriation272  where  initial  non-recognition  would  not  be.  It  is  with 
the  standard  of  recognition  required  under  the  lex  situs  rule  that  the  rest 
of  this  Part  is  concerned. 

There  will  be  any  number  of  laws  in  a  new  situs  whose  application  will 
restrict  the  exercise  of  a  property  right  acquired  in  a  previous  situs, 
including  health  regulations  and  exchange  controls.  Such  measures  are 
routinely  discussed  in  texts  on  expropriation.273  Other  more  interesting 
examples  are  usually  not  discussed.  Suppose,  for  instance,  a  person  owns 
property  in  State  A.  The  property  is  stolen  by  a  thief  who  takes  it  to 
State  B  and  sells  it  to  a  subsequent  bona  fide  purchaser  for  value.  Is 
State  B  responsible  for  expropriation  if  its  municipal  laws  do  not  strictly 
adhere  to  the  maxim  nemo  dat  quod  non  habet ?  If  State  A  does  but  State 
B  does  not,  the  owner  is  effectively  recognized  by  the  law  of  State  B  as 
having  a  lesser  title  than  that  which  he  had  under  the  laws  of  State  A  as 
soon  as  the  property  enters  State  B.  Following  the  sale  by  the  thief,  the 
owner  ceases  to  have  any  title  at  all.  State  practice  seems  to  show  no 
doubts  as  to  the  legality  of  this  law  of  State  B.274  It  might  be  thought  that 


269  O’Connell,  op.  cit.  above  (n.  74),  at  p.  100  (footnotes  omitted).  O’Connell  is  talking  about  the 
law  in  cases  of  State  succession,  but  for  the  reasons  given  above,  Part  II  (b),  it  is  submitted  that  it 
makes  no  difference  whether  the  object  of  property  rights  changes  situs  because  of  physical 
movement  of  the  object  or  through  the  cession  of  the  territory  it  is  on  to  a  new  State 

270  Minor  v.  Cardwell,  37  Mo.  350,  356  (1866)  (title  to  a  slave  acquired  in  Kentucky  could  not 
be  transferred  in  Missouri,  a  non-Slave  state,  when  the  slave  was  brought  there).  See  also  the 
Marckx  case  (1979),  58  ILR  561,  591  (European  Court  of  Human  Rights)  (Article  8  of  the  European 
Convention  on  Human  Rights  does  not  guarantee  to  a  mother  complete  freedom  to  give  or  bequeath 
property  to  a  child).  Conversely,  where  a  property  right  is  completely  inalienable  under  the  law  of 
the  first  situs,  a  second  situs  does  not  expropriate  any  right  of  the  first  State  to  prevent  alienation 
by  allowing  it  under  its  own  laws:  Trib.  civ.  Seine,  17  April  1885,  Clunet,  13  (1886),  p.  593.  Of 
course,  other  rules  of  international  law  are  still  applicable,  and  the  restrictions  placed  on  rights  in 
the  second  situs  would  be  illegal  if  they  were,  for  instance,  discriminatory. 

271  Above,  Part  II  (a)  and  (d). 

272  Spanish  Zone  of  Morocco  claims  (1925),  Reports  of  International  Arbitral  Awards,  vol.  2, 
p.  615;  Katzarov,  The  Theory  of  Nationalisation  (1964),  p.  103  (alienability  is  an  essential  feature 
of  property);  Higgins,  loc.  cit.  above  (n.  20),  Ch.  1. 

273  For  example,  O’Connell,  op.  cit.  above  (n.  16),  at  p.  1013;  Wortley,  op.  cit.  above  (n.  24),  at 
pp.  45  ff.,  and  loc.  cit.  above  (n.  236),  at  pp.  199  ff. 

274  France,  Civil  Code,  Article  2279.  At  common  law  the  principle  of  nemo  dat  quod  non  habet 
prevails  but  has  been  made  subject  to  a  number  of  satutory  exceptions — see,  e.g.,  Sale  of  Goods 
Act  1893  (UK),  sections  22  (1),  23,  25.  As  was  stated  in  Cammell  v.  Sewell,  loc.  cit.  above  (n.  54), 
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the  availability  in  State  B  of  a  civil  remedy  against  the  thief  amounts  to 
sufficient  compensation,270  though  a  civil  remedy  might  not  be  available 
in  all  cases.276  The  conclusion  to  be  drawn  appears  to  be  that  non¬ 
adherence  to  the  nemo  dat  principle  is  not  a  failure  to  adhere  to  the 
international  law  lex  situs  rule.  Presumably  there  must  also  be  limits  to 
this  observation.  Suppose  the  law  of  State  B  did  not  make  the  subsequent 
purchaser’s  good  title  depend  on  his  good  faith.  Or  suppose  the  lack  of 
bona  tides  was  relevant  in  all  cases  except  where  the  subsequent  purchaser 
was  the  government  of  State  B.  Common  sense  would  indicate  that  this 
was  an  abuse  of  State  discretion. 

Similar  observations  may  be  made  with  respect  to  statutes  of  limita¬ 
tion.277  Most  States  have  such  statutes,  and  yet  an  owner  will  obviously 
have  a  lesser  proprietary  interest  in  a  subsequent  situs  with  a  limitations 
period  than  that  which  he  had  under  the  law  of  a  previous  situs  with 
none,278  Again,  however,  there  may  be  limits  to  a  State’s  freedom  to 
enact  limitations  statutes.  In  1948,  Roumania  enacted  a  decree  which 
provided  that  deposits,  including  those  belonging  to  resident  aliens,  not 
withdrawn  within  a  stated  time  limit  were  regarded  as  abandoned.  White 
appears  to  regard  this  measure  as  a  nationalization.279  An  analogous 
problem  is  presented  by  municipal  laws  of  bankruptcy  which  can  deprive 
an  alien  creditor  of  a  substantial  proportion  of  a  chose  in  action. 

Another  example  of  municipal  regulation  detracting  from  a  property 
title  a  State  is  bound  to  recognize  is  the  practice  of  some  States  of 
requiring  security  interests  to  be  registered  locally  to  be  enforceable, 
whether  or  not  they  were  required  to  be  registered  in  the  State  in  which 
they  were  created.280  It  appears  that  such  requirements  are  not  necessarily 
expropriatory,  at  least  if  a  chance  to  register  is  given  within  a  reasonable 
period  of  time.281 


‘We  cannot  think  that  the  goods  of  foreigners  would  be  protected  against  such  laws  [i.e.  laws  of 
England  as  to  sale  in  markets  overt].’ 

275  Though  this  is  an  inadequate  explanation  since  States  such  as  France  and  England,  who  depart 
without  qualms  from  the  nemo  dat  principle,  still  insist  that  compensation  should  be  ‘prompt, 
adequate  and  effective’,  whereas  successful  actions  against  thieves  in  this  situation  are  notoriously 
ineffective. 

276  The  private  international  law  of  State  B  may  prevent  its  courts  from  taking  jurisdiction  if  the 
defendant  is,  for  instance,  a  foreigner,  not  presently  within  the  jurisdiction  and/or  if  the  civil  wrong 
alleged  (conversion)  was  committed,  according  to  the  law  of  State  B,  in  State  A. 

277  For  example,  England:  Limitations  Act  1623;  UK:  Limitations  Acts  1939  and  1963;  West 
Germany:  Biirgerliches  Gesetzbuch  1900  Section  195. 

278  Hence  the  American  Law  Institute  Restatement  of  the  Conflict  of  Laws  (1934).  Section  259 
(cf.  Restatement  2d,  Section  246),  in  providing  that  the  law  of  all  the  situses  that  an  object  has  ever 
been  in  requiring  the  longest  period  of  prescription  should  be  applied,  is  perhaps  concerned  to 
ensure  that  in  no  case  will  any  situs  recognize  a  right  less  than  that  recognized  by  previous  situses. 
However,  there  is  no  uniformity  in  this  practice:  see  Zaphiriou,  op.  cit.  above  (n.  52),  at  pp.  113  ff. 

279  Op.  cit.  above  (n.  24),  at  p.  100.  Plainly  such  measures  could  in  certain  cases  disguise  a  State’s 
intention  to  confiscate  particular  property,  as  could  forced  bankruptcy  proceedings,  as  was  alleged 
in  the  Barcelona  Traction  case,  ICJ  Reports,  1970,  p.  3. 

280  Lalive,  op.  cit.  above  (n.  56),  at  pp.  109,  165  ff.;  Rabel,  op.  cit.  above  (n.  26),  at  pp.  89  ff. 

281  See  further  Lalive,  op.  cit.  above  (n.  56),  at  p.  143,  for  the  proposition  that  the  current  situs 
may  always  decide  priorities. 
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There  appear  to  be  no  writers  or  judicial  decisions  which  discuss  the 
existence  of  such  laws  in  the  light  of  the  international  law  lex  situs 
principle,  so  conclusions  are  impossible  to  draw.  All  these  examples 
involve  the  application  by  a  State  of  its  general  municipal  laws,  so  that  it 
is  not  possible  to  say  that  a  particular  case  of  non-recognition  is 
discriminatory  against  aliens  generally  or  particular  persons.  Presumably 
the  point  at  which  a  municipal  law  regulation  can  be  said  to  amount  to 
the  non-recognition  of  property  rights  created  by  other  States  can  only 
be  ascertained  by  reference  to  notions  of  reasonableness. 

The  problem  of  the  extent  of  recognition  required  by  international 
law  commonly  arises  where  a  property  right  granted  by  one  situs  is 
completely  unknown  in  the  municipal  law  of  a  subsequent  situs.  An 
obvious  example  is  that  of  equitable  interests  which  exist  in  common  law 
countries  but  are  unknown  to  the  civil  law.  The  application  of  the  basic 
lex  situs  rule  would  indicate  that  where  a  person  acquires  an  equitable 
interest  in  a  common  law  country  and  then  takes  the  object  of  that 
interest  to  a  civil  law  country,  that  interest  would  have  to  be  recognized. 
There  should  be  no  room  for  an  exception  which  arises  merely  from  the 
fact  that  the  recognizing  State  does  not  grant  similar  interests  itself.282 
After  all,  recognition  takes  place  for  international  law  purposes,  and 
therefore  the  duty  is  limited  only  by  what  international  law  regards  as 
proprietary.283  If  a  State  cannot  refuse  to  recognize  a  property  interest 
on  the  grounds  that  it  could  not  have  been  created  according  to  its  law  in 
like  circumstances,284  it  would  not  be  able  to  do  so  on  the  ground  that  it 
could  not  have  been  created  according  to  its  law  at  all.  Private  inter¬ 
national  law  authorities  agree  that  such  an  exception  is  not  justified  in 
principle,285  though  real  difficulties  exist  in  civil  law  countries  whose 
system  contains  a  numerus  clausus  of  property  rights  which  does  not 

282  An  early  public  international  law  authority  for  this  proposition  is  The  Enterprise  (1833),  Moore, 
International  Arbitrations,  vol.  4,  p.  4349,  decided  by  an  Anglo-American  Claims  Commission.  In 
that  case  an  American  slave  ship  had  taken  refuge  from  a  storm  in  the  British  port  of  Bermuda, 
where  the  authorities  released  the  slaves  because  slavery  had  been  abolished  there.  The  commis¬ 
sion  ordered  compensation  to  be  paid  on  the  ground  that  slavery  was  not  contrary  to  the  law  of 
nations  and  that  The  Enterprise  was  therefore  ‘as  much  entitled  to  protection  as  though  her  cargo 
consisted  of  any  other  description  of  property’.  On  the  situation  regarding  slavery  today,  see  below, 
section  (e). 

283  Above,  Part  II  (d). 

284  Above,  Part  II  (b). 

285  Rabel,  op.  cit.  above  (n.  26),  at  pp.  72-3:  ‘That  the  present  situs  should  not  recognise  foreign- 
created  rights  when  their  kind  is  unknown  to  the  forum,  is  untenable  as  a  general  proposition’,  and 
at  p.  89:  ‘under  no  policy  should  a  court  deny  recognition  in  principle  to  a  foreign  incumbrance  on 
movables  brought  to  the  forum,  merely  because  the  type  is  alien  to  the  domestic  law,  as  has  occurred 
in  a  few  American  decisions’.  Dicey,  Conflict  of  Laws  (5th  edn.,  1932),  p.  14:  ‘The  incidents  of  a 
right  of  a  type  recognised  by  English  law  acquired  under  the  law  of  any  civilised  country  must  be 
determined  in  accordance  with  the  law  under  which  it  is  acquired.’  Schnitzer,  ‘Le  trust  et  la 
fondation  dans  les  conflits  de  lois’,  Revue  critique  de  droit  international  prive,  54  (1965),  p.  479  at 
p.  488:  ‘Cependant,  l’idee  de  refuser  la  reconnaissance  a  une  institution  lorsqu’elle  n’est  pas 
identique  a  une  institution  de  la  loi  du  pays  dans  lequel  la  reconnaissance  est  exigee  est  depuis 
longtemps  abandonnee.’  See  also  Loucks  v.  Standard  Oil  Co.  of  New  York,  224  NY  99  (1919),  at 
p.  1 10  per  Cardozo  J. 
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admit  the  creation  of  new  types,286  and  clearly  no  civil  law  system 
of  trusts  has  been  developed  to  deal  with  foreign  created  equitable 
interests.287 

It  has  been  suggested  that  although  a  State  may  be  under  an 
international  law  duty  to  recognize  a  foreign-created  right,  it  need  only 
provide  its  own  local  remedies  to  enforce  it.288  This  would  mean  that  the 
recognizing  State  does  not  have  a  duty  to  make  the  foreign-created  right 
formally  a  part  of  its  own  municipal  law  and  treat  that  right  in  exactly 
the  same  manner  as  the  creating  State  would.  It  should  suffice  that  the 
owner,  by  any  legal  means,  is  entitled  to  do  in  respect  of  an  object  in  the 
new  situs  whatever  he  was  entitled  to  do  in  respect  of  that  object  under 
the  law  of  the  creating  situs.  In  fact,  it  is  possible  to  go  a  step  further  and 
to  say  that  as  long  as  the  value  of  the  owner’s  rights  under  the  law  of  the 
new  situs  is  the  same  as  that  under  the  law  of  the  previous  situs,  no  State 
responsibility  will  arise  as  the  owner  will  have  suffered  no  loss.289  A 
fortiori ,  there  will  be  no  State  responsibility  if  the  right  under  the  law  of 
the  present  situs,  although  somewhat  different  from  that  existing  under 
the  law  of  the  creating  State,  is  more  valuable  than  the  latter.290 

Of  course,  a  State  will  be  under  no  duty  to  recognize  a  foreign-created 
proprietary  interest  unknown  to  its  own  law  if  it  is  also  not  property  for 
the  purposes  of  international  law.291  Thus  the  question  whether  equitable 
interests  have  to  be  recognized  in  non-common  law  countries  (and  even 
other  common  law  countries)  will  depend  on  whether  such  interests 


286  Schnitzer,  loc.  cit.  (previous  note),  at  p.  485. 

287  Ibid.;  Weiser,  Trusts  on  the  Continent  of  Europe  (1936);  Drucker,  ‘Trusts  on  the  Continent  of 
Europe’,  International  and  Comparative  Law  Quarterly,  4  (1955),  p.  550.  Some  civil  law  countries 
have  received  the  trust  as  a  part  of  their  own  law.  See  Fratcher,  ‘Trust’  in  David,  etc.  (eds.), 
International  Encyclopaedia  of  Comparative  Law,  vol.  VI  (1972),  Ch.  11,  pp.  93-141. 

288  Spiro,  ‘Foreign  Acts  of  State  and  the  Conflict  of  Laws’,  International  and  Comparative  Law 
Quarterly,  16  (1967),  p.  145  at  p.  150;  Maeckelt,  loc.  cit.  above  (n.  90),  at  p.  303;  Wortley,  loc.  cit. 
above  (n.  236),  at  p.  192;  Lalive,  op.  cit.  above  (n.  56),  at  pp.  162-3. 

289  There  will  clearly  be  an  expropriation  where  the  right  of  the  owner  recognized  by  the  new 
situs  is  worth  less  than  the  right  granted  by  the  creating  situs  and  this  decrease  in  value  is  not 
attributable  to  the  reasonable  regulatory  laws  of  the  new  situs  (above).  However,  it  is  under  no  duty 
to  recognize  rights  of  a  greater  value.  An  interesting  case  in  this  respect  is  the  William  Webster  case, 
loc.  cit.  above  (n.  76),  decided  by  a  US-UK  Mixed  Tribunal.  A  US  citizen  had  bought  land  from 
a  Maori  Tribe  in  New  Zealand,  which  was  later  conquered  by  the  UK,  upon  which  all  land  there 
vested  in  the  Crown.  The  US  claimed  the  UK  had  to  compensate  its  national,  given  that  acquired 
rights  survive  conquest  (see  above,  n.  74).  The  Mixed  Tribunal  said  that  after  conquest  the  de  cujus 
could  have  no  higher  title  than  that  given  by  native  customary  law,  and  that  all  he  had  was  a  claim 
to  occupation  and  not  full  dominium  as  it  was  understood  by  developed  law,  and  that  thus  a  claim 
based  on  an  assertion  of  full  title  to  property  must  be  dismissed.  Presumably,  had  a  claim  for  mere 
possession  been  brought,  it  would  have  been  successful.  Furthermore,  supposing  Maori  customary 
law  was  enforced  by  self-help  only,  presumably  the  UK  would  have  been  under  no  duty  to  provide 
to  the  foreign  national  the  machinery  for  enforcing  his  right  to  possession,  but  would  be  obliged 
merely  to  acquiesce  in  his  taking  self-help. 

29°  for  example,  Baschet  v.  London  Illustrated  Standard  Co.,  [1900]  1  Ch.  73.  However,  here 
care  should  be  taken,  since  to  recognize  a  more  valuable  right  in,  for  instance,  a  mortgagor  means 
leaving  the  mortgagee  with  a  lesser  right,  which  could  in  turn  involve  State  responsibility  if  the 
latter  is  an  alien. 

291  Above,  Part  II  (d). 
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come  within  the  international  law  definition.  It  might  be  argued  that 
they  do  not,  given  that  equity  acts  in  personam ,292  and  that  equitable 
interests  can  be  equated  with  contractual  rights.  If  they  do  not,  the  State 
granting  an  equitable  interest  would  still  be  obliged  by  international  law 
to  protect  it  by  virtue  of  the  Morelli  principle293  but  other  States  would 
not  be  obliged  to  recognize  it.294  Under  the  ordinary  rules  of  State 
jurisdiction,  in  the  same  way  as  with  contractual  rights,  other  States  may 
have  a  discretion  to  enforce  this  foreign  right,  which  they  would  be  free 
to  exercise  in  accordance  with  their  own  municipal  public  policy.295 
However,  it  is  clear  that  the  municipal  law  classification  of  a  right  as 
proprietary  or  personal  is  irrelevant  to  the  question  of  whether  it  is 
‘property’  for  the  purposes  of  international  law.296  Given  the  broad 
definition  of  property  in  international  law,297  it  is  difficult  to  imagine  that 
it  would  be  permissible  for  a  State  to  deprive  an  equitable  owner  of  the 
benefit  of  an  object  brought  into  its  territory  without  having  to  pay 
compensation.  The  fact  is  that  in  State  practice  equitable  interests  have 
been  recognized  outside  the  creating  State.  Common  law  countries 
recognize  trusts  created  in  other  common  law  countries,298  and  civil  law 
countries  have  given  effect  to  equitable  interests  in  property  brought 
into  their  territory.299  There  are  indications  that  they  do  this  out  of  a 
sense  of  obligation.300  Common  law  countries  have  in  turn  recognized 

292  Wolff,  Private  International  Law  (2nd  edn.,  1950),  p.  533.  293  Above,  Part  II  (a). 

294  Nygh,  Conflict  of  Laws  in  Australia  (4th  edn.,  1984),  pp.  449-50,  for  instance  contemplates  a 
New  South  Wales  trust  not  being  recognized  in  New  Caledonia.  See  also  Rabel,  op.  cit.  above 
(n.  26),  at  p.  466, 

295  Schnitzer,  loc.  cit.  above  (n.  285),  at  pp.  488-90,  says  that  the  recognition  of  trusts  in  France 
should  be  subject  to  a  public  policy  exception,  given  especially  that  the  trust  evolved  in  common 
law  countries  as  a  means  of  evading  legal  obligations.  See  also  Schnitzer,  Handbuch  des  Internationalen 
Privatrechts  (1957),  p.  570;  Epoux  Courtois  et  autres  v.  Consorts  de  Ganay  (1971,  France),  Clunet, 
100  (1973),  p.  207. 

296  Above,  Part  II  (d). 

297  Rights  to  which  the  lex  situs  rule  applies  are  defined  as  those  which  give  a  right  to  the  use  of 
a  tangible  object  (above,  Part  II  (d))  so  that  an  equitable  interest  in  tangible  property  (which 
includes  debts  and  shares  in  companies— above,  Part  III  (d))  should  be  caught. 

298  Dicey,  Conflict  of  Laws  (9th  edn.,  1973,  ed.  Morris),  Ch.  27;  Nygh,  op.  cit.  above  (n.  294), 
Ch.  30,  Rabel,  op.  cit.  above  (n.  26),  at  p.  464.  Note  also  that  in  cases  such  as  Penn  v.  Lord  Baltimore 
(1750),  i  Ves.  Sen.  444,  27  ER  1132,  Ewing  v.  Orr  Ewing  (1883),  9  AC  34,  Jenney  v.  Mackintosh 
(1886),  33  Ch.D  595,  English  courts  have  exerted  jurisdiction  over  trustees  in  respect  of  trust  lands 
situated  abroad,  and  have  not  permitted  the  defence  that  as  equitable  interests  are  unknown  to  the 
law  of  the  situs  of  the  land,  they  are  the  sole  legal  owners  of  the  property.  As  under  the  international 
law  lex  situs  principle  States  are  not  allowed  to  enforce  their  own  property  laws  extra-territorially, 
these  cases  assume  that  the  beneficial  title  is  recognized  by  the  lex  situs. 

299  An  extensive  bibliography  is  given  by  Schnitzer,  loc.  cit.  above  (n.  285),  at  p.  479  n.  2.  See 
also  Andrew  Betts  Brown  and  another,  1968  SC  170  (Scotland);  Heirs  of  Hullin  v.  Faure  (i860),  15 
La.  Ann.  622  (Louisiana);  Aeropage  No.  1286/1977  (i977,  Greece),  Clunet,  108  (1981),  p  ’94; 
Supreme  Tribunal,  2  February  1974,  ibid.  104  (1977),  p.  895  (Roumania);  Harrison  v.  Credit  Suisse 
(1970,  Switzerland),  ibid.  103  (1976),  p.  694;  Sohege,  John  Palmer  et  autres  v.  The  Singer 
Manufacturing  Co.  (1906,  France),  ibid.  37  (1910),  p.  1229;  flpoux  Courtois  et  autres  v.  Consorts  de 
Ganay  (1971,  France),  ibid.  100  (1973),  p.  207. 

Schnitzer,  loc.  cit.  above  (n.  285).  at  p.  492:  Le  trust  est  une  institution  des  plus  repandues 
dans  les  pays  hautement  civilises  et  il  joue  un  role  de  tout  premier  ordre  dans  le  monde  anglo- 
americain.  II  serait  done  quelque  peu  temeraire  de  refuser  la  reconnaissance  a  une  telle  institution.’ 
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similar  interests  created  under  foreign  law  but  unknown  to  the  common 
law.301  Equitable  interests  have  furthermore  been  included  in  the  defini¬ 
tion  of  property  for  the  purposes  of  international  conventions302  and  for 
general  international  law  purposes  by  international  tribunals303  as  well  as 
by  writers.304 

The  conclusion  to  be  drawn  is  that  a  State  has  a  duty  to  recognize  an 
equitable  interest  created  by  a  former  situs,  even  if  its  own  law  contains 
no  such  interest.  However,  the  recognizing  State  need  not  adopt  the 
rules  of  equity  as  part  of  its  municipal  law  in  order  to  do  so,  as  long  as 
the  interest  is  protected  in  fact.  This  could  be  done  for  instance  by  the 
application  of  the  recognizing  State’s  law  of  contract,305  of  delictual 
responsibility,306  or  in  the  case  of  a  testamentary  trust,  possibly  by  its 
law  of  succession.307  In  West  Germany,  a  trustee  will  be  recognized  as  a 
fiduciary,  against  whom  the  beneficiary  will  be  recognized  as  having 
personal  rights.308  It  is  thus  the  practice  of  States  to  ‘assimilate’  foreign- 
created  legal  interests  to  their  own  domestic  legal  order.309  As  stated 
above,  as  long  as  the  recognized  interest  is  of  the  same  value  as  the 
original  right  created,  there  can  be  no  question  of  an  expropriation 
having  occurred.  Where  the  new  right  has  a  lesser  value  than  the  original 
right310  then  there  may  be  a  technical  expropriation,  unless  the  difference 
in  value  is  due  to  legitimate  regulation  of  property  rights,311  but  unless 
this  difference  in  value  is  substantial,  a  diplomatic  claim  is  unlikely.312 


301  Abdul  Hameed  v.  De  Saram,  [1946]  AC  208  (the  Privy  Council  held  that  the  islamic  wakf  was 
not  a  trust  and  yet  it  was  recognized). 

302  EEC  Convention  on  the  Enforcement  of  Judgments  in  Civil  and  Commercial  Matters  ( 1983). 

303  Implicit  in  the  Norwegian  Shipowners'  claim ,  loc.  cit.  above  (n.  92),  at  pp.  330  ff.,  and  see 
Lipstein,  loc.  cit.  above  (n.  92),  at  p.  74,  on  the  practice  of  the  Mixed  Arbitral  Tribunals. 

304  Wortley,  op.  cit.  above  (n.  24),  at  pp.  4-12. 

305  Epoux  Courtois  et  autres  v.  Consorts  de  Ganay,  Clunet,  too  (1973)  P-  207  (‘contrat  synallagma- 
tique’);  Harrison  v.  Credit  Suisse,  ibid.  103  (1976).  P-  &94  (‘contrat  mixte’);  Roumania,  Supreme 
Tribunal,  2  February  1974,  ibid.  104  ( 1 977 ) »  P-  895  (  contrat  innome  ). 

306  Areopage  1286/1977  (Greece),  Clunet,  108  (1981),  p.  94. 

307  Cass.  Crim.,  4  June  1941,  Sirey  1944. 1. 133,  Dalloz  1942. 1. 4,  cited  by  Rabel,  op.  cit.  above 
(n.  26),  at  p.  465.  The  Tribunal  Civil  of  Nice,  3  May  1909,  Clunet,  38  (1911),  P-  278,  construed 
the  beneficiary  of  an  English  trust  as  being  the  absolute  owner  of  the  trust  property  in  France. 

308  Rheinstein,  ‘Observations  on  Expropriation’,  American  Journal  of  Comparative  Law,  7  (1958), 
p.  86  at  p.  87;  Wolff,  op.  cit.  above  (n.  292),  at  pp.  534"5- 

309  Ibid.  Wolff  suggests  that  assimilation  is  possible  where  the  right  recognized  fulfils  the  same 
economic  and  social  functions  as  the  original  right.  See  the  approach  adopted  by  the  courts  in  the 
cases  cited  above,  n.  299,  especially  Harrison  v.  Credit  Suisse.  Also  Venturmi,  ‘Private  International 
Law-Property’,  in  David,  etc.  (eds.),  International  Encyclopaedia  of  Comparative  Law,  vol.  3  ( 1 974). 

Ch3io2F0rPinstance,  if  a  trustee  sells  trust  property  and  with  the  proceeds  buys  a  new  object,  that 
object  will  be  trust  property.  Under  the  German  law  of  fiduciary  obligations,  the  new  object  would 
not  be  able  to  be  ‘traced’  in  this  way.  See  Rheinstein,  loc.  cit.  above  (n.  308). 

311  Above  For  instance,  trust  property,  in  the  event  of  a  bankruptcy  will  not  form  part  of  the 
bankrupt  estate,  while  under  German  law,  property  subject  to  a  fiduciary  obligation  will,  so  that 
the  beneficiary  will  retain  only  a  percentage  of  the  property’s  value.  See  Rheinstein,  ibid. 

312  In  fact  arguably  there  is  not  even  a  breach  of  international  law  unless  the  difference  in  value 
,s  substantial.  As  Judge  Fitzmaunce  warned  in  the  Barcelona  Traction case  (ICJ  Reports,  1970,  P- 3 
at  p  66)  ‘conditions  in  the  international  field  are  sometimes  very  different  to  what  they  are  in  the 
domestic  field  and  .  rules  which  the  latter  conditions  fully  justify  may  be  less  capable  of  vindication 
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It  should  be  pointed  out  again  that  under  the  ordinary  operation  of  the 
lex  situs  rule,  State  A  will  not  be  obliged  to  recognize  the  creation  in 
State  B  of  an  equitable  interest  in  property  situated  in  State  A  at  the 
time  of  creation,313  though  it  is  free  to  do  so  if  it  wishes.314 

It  can  therefore  be  concluded  that  while  the  application  of  the  lex  situs 
rule  to  property  conflicts  is  an  international  law  rule,  States  are  left  with 
a  considerable  discretion  as  to  how  that  rule  is  to  be  applied  in  practice. 
Given  the  diversity  of  legal  systems  in  the  world  today,  it  would  appear 
unreasonable  for  international  law  to  import  into  the  international  field 
‘lock,  stock  and  barrel’,  just  as  they  are,315  the  municipal  legal  institutions 
of  any  one  State  and  to  demand  their  adoption  by  all  other  States. 
Although  the  lex  situs  principle  is  applied  without  exception,  the  concept 
of  recognition  involved  in  it  is  a  loose  one.  State  responsibility  may  be 
incurred  where  there  is  no  bona  fide  attempt  to  give  effect  locally  with 
local  remedies  to  a  foreign-created  property  right  or  where  local  remedies 
are  manifestly  inadequate  for  this  purpose.  Once  again  the  question  of 
State  responsibility  might  ultimately  have  to  be  decided  according  to  the 
notion  of  reasonableness,  taking  into  account  various  factors,  such  as  the 
similarity  of  the  legal  systems  of  the  creating  and  recognizing  States. 
This  should  not  disguise  the  fact  that  the  lex  situs  rule  is  effective,  and 
that  foreign  property  rights  cannot  simply  be  ignored  when  they  are 
unknown  to  the  local  law. 

( b )  The  Question  of  Retrospectivity 

Having  ascertained  what  was  the  situs  of  an  object  at  the  time  of  a 
particular  transaction,  it  must  be  asked  whether  the  law  of  that  situs  to 
be  applied  to  the  transaction  is  the  law  at  the  time  it  took  place  or  the  law 
at  the  time  of  recognition.  If  the  latter  were  applicable  it  would  mean 
that  a  former  situs  could  alter  a  title  to  property  after  it  ceased  to  be  the 
situs.  It  would  allow  a  former  situs,  in  other  words,  to  legislate  extra- 
territorially.  Given  that  a  particular  object  is  likely  to  have  had  numerous 
former  situses,  the  result  would  be  a  massive  problem  of  solving  conflicts 
and  priorities.  ‘The  rule  must  be  that  the  power  of  lex  situs  [sic]  is 
exclusively  exercised  during  the  period  in  which  the  thing  is  situated  in 

if  strictly  applied  when  transposed  on  the  international  level’.  Given  that  international  law  requires 
a  municipal  law  right  to  be  translated  into  the  municipal  law  of  vastly  different  systems,  it  may  not 
be  justifiable  to  expect  an  international  law  property  right  to  be  definable  with  the  same  precision 
as  a  municipal  law  right.  The  international  law  rule  might  be  that  a  foreign  created  property  right 
is  effectively  recognized  il  the  right  given  under  the  municipal  law  of  the  recognizing  State  is  of 
substantially  the  same  value  and  constitutes  a  bona  fide  attempt  to  protect  the  foreign  right  with 
local  law. 

313  Above,  Part  III  (c). 

114  For  example,  Batiffol  and  Lagarde,  op.  cit.  above  (n.  130),  at  p.  673,  Section  668-  Sohege 
John  Palmer  et  autres  v.  The  Singer  Manufacturing  Company ,  Clunet,  37  (1910),  p.  1229.  See  below! 
Section  (c),  on  extra-territorial  recognition  of  property  laws. 

315  International  Status  of  South  West  Africa ,  ICJ  Reports,  1950,  p.  127  at  p.  148  per  Lord 
McNair,  cited  by  Judge  Fitzmaurice,  Barcelona  Traction  case,  ICJ  Reports,  1970,  p.  3  at  p.  66. 
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the  territory.'316  This  view  has  international  authority.317  It  means  that  a 
title  once  granted  cannot  be  avoided  by  the  granting  State  after  it  ceases 
to  be  the  situs  even  if  it  purports  to  avoid  it  ab  initio ,  since  for  international 
purposes  ‘The  law  cannot  retroactively  affect  any  acquired  right’.318  The 
Australian  law  that  any  voluntary  transfer  by  a  bankrupt  within  six 
months  before  bankruptcy  will  be  void  as  against  the  trustee  in  bank¬ 
ruptcy319  can  therefore  not  of  its  own  force  affect  the  title  to  property 
which  was  taken  out  of  Australia  before  bankruptcy.  The  co-operation 
of  the  present  situs  would  be  necessary. 

Where,  however,  a  title  to  property  was  void  able  at  the  time  it  left  the 
granting  situs,  the  question  must  be  whether  the  right  to  avoid  is  one 
that  is  considered  proprietary  by  international  law  and  therefore  must  be 
recognized  by  the  new  situs.  There  appear  to  be  cases  in  which  a 
subsequent  situs  has  recognized  such  rights320  although  at  least  one 
French  case  emphasizes  that  there  is  no  duty  to  do  so.321  It  is  submitted 
that  the  better  view  is  that  if  a  State  does  not  breach  international  law  by 
allow  ing  a  bona  fide  purchaser  to  acquire  good  title  from  a  thief322  and  is 
therefore  not  obliged  to  recognize  the  fact  that  a  title  is  void,  it  should  a 
fortiori  not  be  responsible  for  not  recognizing  the  fact  that  a  title  is 
voidable.  The  rights  of  an  owner  against  innocent  purchasers  generally 
are  best  seen  as  falling  within  each  State’s  discretion  to  regulate  property 
rights  rather  than  into  the  category  of  rights  which  are  proprietary  for 
international  law  purposes.323  This  would  mean  further  that  if  a  seller’s 
right  to  avoid  were  not  recognized  in  a  second  situs  and  the  object  were 
subsequently  taken  back  to  the  original  situs,  the  latter  would  not  be 
responsible  for  expropriating  the  buyer’s  absolute  title  acquired  at  the 
previous  situs  by  continuing  to  consider  it  as  voidable.  However,  as  a 
matter  of  principle,  where  the  object  has  since  passed  in  the  recognizing 

316  Rabel,  op.  cit.  above  (n.  26),  at  p.  72. 

317  Liamco  v.  Libya,  loc.  cit.  above  (n.  44),  at  pp.  170-1:  ‘[Clause  16]  is  consistent  with  the 
principle  of  non-retroactivity  of  laws,  which  denies  retrospective  effect  to  a  new  legislation  and 
asserts  the  respect  of  vested  rights  acquired  under  a  previous  legislation.’  Municipal  decisions  to 
the  same  effect  include  the  Hungarian  Soviet  Government  ( Confiscation  of  Property)  case  (1922, 
Austria),  Annual  Digest ,  1  (1919-22),  No.  31;  United  Bank  Ltd.  v.  Cosmic  International  Ltd.,  542 
F  2d  868  (1976),  at  p.  874. 

318  Syrian  Capitulations  ( Denunciation  by  Turkey)  case  (1926,  Syria),  Annual  Digest,  4  (1927-8), 
No.  126.  The  law  is  the  same  in  cases  of  State  succession:  above,  Part  II  (b). 

319  Bankruptcy  Act  1966  (Cth.),  Sections  115,  116  (1). 

320  Rabel,  op.  cit.  above  (n.  26),  at  pp.  73  ff. 

321  Societe  Locautra  v.  Societe  Industrie  und  Baumaschinen  Vertriebs  ‘ IBV ’,  Clunet,  102  (i975)» 
P-  535  (<t  German  company  bought  goods  on  credit  from  the  German  plaintiff,  sold  them  for  cash 
to  the  French  defendant  and  disappeared  with  the  proceeds;  the  plaintiff  avoided  the  contract  for 
sale  but  this  was  held  by  a  French  court  to  have  no  effect  on  the  title  to  the  goods  by  now  situated 
in  France). 

322  Above,  Section  (a). 

323  Zaphiriou,  op.  cit.  above  (n.  52),  at  p.  93,  citing  Bartin,  Principes  de  droit  international  pnve 
selon  la  loi  et  la  jurisprudence  franqaise  (1930-5),  vol.  3,  pp.  179-80,  believes  that  the  right  of 
rescission  of  a  contract  of  sale  will  always  be  governed  by  the  present  situs,  though  rescission  which 
does  not  serve  a  proprietary  function,  i.e.  which  merely  creates  a  contractual  obligation  to  give  the 
goods  back,  will  be  governed  by  the  proper  law  of  the  contract. 
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situs  to  another  subsequent  purchaser,  the  need  for  certainty  in  inter¬ 
national  trade,  which  forms  the  basis  of  the  lex  situs  rule,  would  require 
that  his  absolute  title  be  recognized  everywhere,  including  the  creating 
situs.324 

The  distinction  between  what  is  property  for  international  law  purposes 
and  what  is  regulation  of  property  within  the  discretion  of  each  State 
may  not  always  be  clear  cut.  Where  a  State  seizes  property  in  its  territory 
by  way  of  taxation  or  penalty,  it  will  clearly  obtain  international  title  to  it 
under  the  lex  situs  principle.325  On  the  other  hand,  where  property  is 
only  liable  to  be  seized  and  is  removed  from  the  situs  before  seizure,  no 
title  will  have  passed  to  the  taxing  government,  which  in  all  probability 
will  find  the  new  situs  ‘unwilling  to  enforce  foreign  penal  or  taxation 
laws’.326  Where,  however,  the  property  in  question  is  subject  to  more 
than  a  mere  liability  to  seizure,  the  problem  is  more  difficult.  Under  the 
municipal  law  of  the  taxing  State,  the  government  may  have  a  type  of 
lien  over  taxable  property  for  the  payment  of  taxes.  The  point  at  which 
such  a  lien  would  be  a  proprietary  interest  recognizable  by  other  States 
is  a  difficult  question,  and  would  involve  the  interpretation  of  municipal 
law.327  As  States  are  not  expected  by  international  law  to  grapple  with 
the  interpretation  of  foreign  laws,  it  might  have  to  be  argued  that  here 
too  there  is  a  presumption  that  foreign  tax  laws  confer  no  proprietary 
interest  on  the  taxing  government  until  taxes  are  collected,  though  States 
would  be  obliged  to  afford  the  relevant  government  a  chance  to  rebut 
this  presumption.  Similar  problems  may  have  to  be  solved  with  similar 
presumptions. 


(c)  Extra-territorial  Recognition 

As  was  pointed  out  above,328  because  international  law  refers  to  the  lex 
situs  to  determine  property  for  its  purposes,  municipal  law  purporting  to 
have  extra-territorial  application  is  meaningless,  because  international  law 
will  always  look  to  the  law  of  the  situs  and  not  the  extra-territorial  law. 
Municipal  law  can  speak  extra-territorially  as  much  as  it  likes,329  but  no 
one  need  listen.330  Extra-territoriality  is  not  a  limitation  on  the  lex  situs 

324  Cf.  above,  nn.  44,  45.  326  Wortley,  loc.  cit.  above  (n.  236),  at  p.  202. 

326  This  seems  to  be  a  principle  of  law  of  virtually  all  States.  See  Cheshire,  op.  cit.  above  (n.  82), 
Ch.  6;  Nygh,  op.  cit.  above  (n.  294),  Ch.  14;  Corporation  of  Bergen  v.  Olsen  (Denmark),  Annual 
Digest ,  2  (1923-4),  No.  147;  Lambertini  v.  Mauvrodis  (Italy),  ibid.  6  (1931-2),  No.  77;  Cermak  v. 
Bata  Akciova  Spolecnost,  80  NYS  2d  782  (1948),  Annual  Digest,  15  (1945),  No.  9;  Buchanan  and 
Macharg  v.  McVey  (Ireland,  1955),  22  ILR  46. 

327  Attorney-General  of  New  Zealand  v.  Ortiz  and  others,  loc.  cit.  above  (n.  198). 

328  Above,  Part  III  (c). 

329  The  legality  of  enacting  extra-territorial  property  legislation  is  discussed  above,  Part  III  (c). 
It  is  proposed  to  deal  here  with  the  legality  of  the  situs  State  recognizing  extra-territorial  legislation. 
Where  a  non-situs  recognizes  extra-territorial  legislation  of  another  non-situs,  this  recognition  is 
itself  a  second  extra-territorial  municipal  law. 

33°  ‘There  is  undoubtedly  a  domestic  and  international  rule  which  prevents  one  sovereign  State 
from  changing  title  to  property  so  long  as  that  property  is  situate  in  another  State’:  Williams  & 
Humbert  Ltd.  v.  W  &  H  Trade  Marks  (Jersey)  Ltd.,  [1986]  1  All  ER  129  per  Lord  Templeman  at 
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principle,  but  a  logical  consequence  of  it.331  It  has  also  been  pointed  out 
that  the  lex  situs  includes  the  situs’s  private  international  law,332  so 
that,  although  a  State  cannot  directly  affect  property  outside  its  own 
jurisdiction,  its  laws  will  govern  if  they  are  recognized  and  applied  by 
the  situs.  Here,  however,  it  is  really  the  (private  international)  law  of  the 
situs  which  governs  the  property  status333  and  not  the  extra-territorial 
laws  of  any  other  State.  Where  extra-territorial  confiscatory  legislation 
is  ‘recognized’  by  the  situs,  it  is  therefore  really  the  situs  which  is 
responsible  for  the  confiscation,334  even  though  the  confiscation  will  have 
been  made  in  favour  of  a  third  person  (the  State  purporting  to  confiscate 
extra-territorially)  and  not  in  favour  of  the  confiscating  State  itself,335 
and  therefore  the  situs  will  be  responsible  for  it.  The  recognition  will 
involve  no  responsibility  if  the  expropriated  individual  is  a  national  of 
the  State  legislating  extra-territorially  (which  thereby  suffers  no  loss)  or 
of  the  recognizing  State,336  or  if  he  is  a  national  of  a  third  State  but  the 
State  legislating  extra-territorially  has  given  adequate  compensation.337 

Some  States  are  quite  willing  to  give  effect  to  foreign  expropria¬ 
tions  of  locally  situated  property  in  cases  where  they  will  incur  no 
State  responsibility  by  doing  so,338  on  the  basis  of  ‘comity’.339  Such 


p.  133.  See  also  Story,  op.  cit.  above  (n.  3),  Section  20,  Seidl-Hohenveldern,  loc.  cit.  above  (n.  77), 
and  the  41  other  writers  cited  by  Bogdan,  op.  cit.  above  (n.  26),  at  p.  59  n.  34.  Over  a  hundred 
cases  from  numerous  countries  can  be  found  cited  in  O’Connell,  op.  cit.  above  (n.  16),  at  pp.  809- 
1 5 ;  Wortley,  loc.  cit.  above  (n.  236),  at  pp.  214-23;  Mann,  loc.  cit.  above  (n.  145),  at  p.  464  n.  1, 
and  Bogdan,  op.  cit.  above  (n.  26),  at  p.  59  n.  35.  This  territorial  limitation  has  also  found  its  way 
into  the  act  of  State  doctrine:  see  the  US  cases  cited  above,  n.  245;  Tchacosh  Co.  v.  Rockwell 
International  Corp.,  766  F  2d  1333  (1985),  American  Journal  of  International  Law,  80  (1986), 
p.  355.  See  below,  Part  V.  Wortley,  op.  cit.  above  (n.  24),  at  p.  139,  claims  that  although  foreign 
extra-territorial  legislation  is  normally  brutum  fulmen  and  produces  no  effect  on  the  property 
concerned,  it  may  be  enforced  indirectly  by  the  exercise  of  in  personam  jurisdiction  over  the  owner. 
However,  on  the  legality  of  this  see  above,  Part  III  (c). 

331  Re  Helbert  Wagg,  [1956]  1  Ch.  323,  citing  Bank  voor  Handel  en  Scheepvaart  v.  Slatford,  [1951] 
2  All  ER  779. 

332  Above,  Part  III  (b). 

333  Thus  the  foreign  law  could  be  ‘applied’  by  the  situs  even  if  it  did  not  purport  to  act  extra- 
territorially  or  even  if  it  was  expressly  localized  in  its  operation  to  the  territory  of  the  enacting  State. 

334  By  way  of  analogy  see  Shelly  v.  Kraemer,  334  US  1  (1948),  in  which  it  was  held  that  a  State 
which  recognized  a  law  of  a  sister  State  that  was  unconstitutional,  itself  violated  the  constitution 
by  doing  so. 

335  A  confiscation  can  be  in  favour  of  a  third  person:  Wortley,  op.  cit.  above  (n.  24),  at  p.  6. 

336  Although  it  would  be  unusual  for  a  State  to  sacrifice  its  own  interests  by  allowing  another 
State  to  expropriate  the  property  of  its  nationals  without  compensation:  Verzijl,  loc.  cit.  above 
(n.  51),  at  p.  539.  A  case  where  this  did  happen  is  Allied  Bank  International  v.  Banco  Credito 
Agricola  de  Cartago,  566  F.  Supp.  1440  (1983),  American  Journal  of  International  Law,  78  (1983). 
p.  899.  Cf.  Allied  Bank  International  v.  Banco  Credito  Agricola  de  Cartago,  757  F  2d  516  (1985). 

337  Bogdan,  op.  cit.  above  (n.  26),  at  p.  16.  Contra  Verzijl,  loc.  cit.  above  (n.  51),  at  p.  539. 

338  Lafuente  v.  Llaguno  y  Duranona  (1938,  France),  Annual  Digest,  9  (1938-40),  No.  55;  Lorentzen 
v.  Lydden,  [1942]  2  KB  202;  Anderson  v.  Transandine  Handelmaatschappij,  American  Journal  of 
International  Law,  36  (1942),  pp.  701-6;  ‘Rigmor’  case  (Sweden),  ibid.  37  (i943)>  P-  I4II  and 
numerous  other  cases  cited  by  Bogdan,  op.  cit.  above  (n.  26),  at  p.  61  nn.  71_5'  See  also  Seidl- 
Hohenveldern,  loc.  cit.  above  (n.  200),  at  p.,381,  who  says,  citing  Dicey,  that  States  should  give 
effect  to  foreign  expropriatory  decrees  if  full  compensation  is  given.  See  also  Woelker,  loc.  cit.  above 
(n.  223),  at  pp.  282-300;  Knoepfler,  loc.  cit.  above  (n.  34),  at  pp.  169-71;  Goldman,  loc.  cit.  above 

[Footnotes  338  and  339  continued  on  p.  212 
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extra-territorial  recognitions  are  not  confined  to  expropriatory  decrees, 
but  more  commonly  are  concerned  with  giving  effect  to  the  succession 
or  bankruptcy  laws  of  another  State.  States  may  even  negotiate  treaties 
to  provide  for  such  recognition  to  be  given.340  It  must  be  emphasized, 
though,  that  even  where  the  recognition  would  be  internationally  legal, 
there  is  no  duty  to  recognize,  and  that  States  may  be  unwilling  to  do 
so.341  Recognition  will,  for  obvious  reasons,  almost  certainly  be  refused 
if  the  extra-territorial  expropriation  is  contrary  to  international  law  and 
recognition  would  incur  State  responsibility.  Often  the  reasons  for  non¬ 
recognition  are  not  expressed  directly  in  this  way,  but  rather  the  extra¬ 
territorial  expropriation  is  said  to  be  contrary  to  the  situs’s  public 
policy.342  This  can  be  seen  as  due  to  the  fact  that  a  State’s  discretion  of 
non-recognition  in  this  situation  is  not  confined  merely  to  the  issue 
whether  a  foreign  property  law  violates  international  law  or  not.  A  State 
may  for  instance  decide  that  it  is  against  its  public  policy  to  recognize 
foreign  laws  which,  although  perfectly  consistent  with  international  law, 
are  of  a  penal343  or  public  law344  nature. 


(n.  223),  at  p.  316;  Menendez  v.  Saks  &  Co.,  485  F  2d  1355  (1973),  66  ILR  126;  Maltina  Corp.  v. 
Cawy  Bottling  Co.,  462  F  2d  1021  (1972),  66  ILR  92. 

339  Wortley,  loc.  cit.  above  (n.  236),  at  p.  202;  O’Connell,  op.  cit.  above  (n.  16),  at  p.  812; 
Lorentsen  v.  Lydden,  loc.  cit.  (previous  note);  Vladikavkazsky  Railway  Co.  v.  New  York  Trust 
Co.,  263  NY  369  (1934),  Annual  Digest,  7  (1933-4),  No.  27;  State  of  the  Netherlands  v.  Federal 
Reserve  Bank,  201  F  2d  455  (1951),  18  ILR  No.  174;  Seidl-Hohenveldern,  loc.  cit.  above  (n.  77), 
at  P-  731  and  O  Connell,  op.  cit.  above  (n.  16),  at  p.  794:  'If  a  foreign  act  conforms  with  the  con¬ 
ditions  for  the  exercise  of  power  that  international  law  lays  down  it  commends  itself  to  recognition 
abroad.’ 

340  These  may  commonly  take  the  form  of  treaties  for  the  recognition  and  enforcement  of  foreign 
judgments,  though  Article  8  of  the  Bustamente  Code  provides  that  rights  acquired  by  any  means 
shall  have  extra-territorial  force— see  Maeckelt,  loc.  cit.  above  (n.  90),  at  p.  302.  Agreements  may 
also  be  made  ex  post  facto  to  give  effect  to  specific  extra-territorial  expropriations,  such  as  the 
Litvinov  Assignment  see  Adriaanse,  op.  cit.  above  (n.  15),  at  pp.  89  ff.  An  interesting  example  is 
given  by  White,  op.  cit.  above  (n.  24),  at  p.  108,  of  the  Hay-Varilla  (Panama  Canal)  Treaty  by 
which  Panama  agreed  to  recognize  expropriations  by  the  USA  of  land  within  a  defined  strip  of 
Panamanian  territory. 

341  For  example,  Bank  voor  Handel  en  Sheepvaart  v.  Slatford,  [1951]  2  All  ER  779,  esp.  at 
pp.  787-8.  The  decision  whether  to  recognize  a  foreign  law  or  not  in  this  situation  will  often 
depend  on  whether  the  situs  has  a  policy  against  enforcing  foreign  public  laws.  States  appear 
to  be  increasingly  less  reluctant  to  do  so:  Bogdan,  op.  cit.  above  (n.  26),  at  pp.  26-7. 

342  Netherlands:  NV  Trust-Maatschappij  ‘ Helvetica ’  v.  NV  Assurantie-Maatschappij  ‘De  Neder- 
landen  van  1845’,  Annual  Digest,  7  (1933-4),  No.  33,  reiterated  in  55  Baurdo,  ibid.  8  (1935-7),  No. 
73;  Belgium  v.  EMJC  H  (1953),  20  ILR  26.  Roumania:  In  re  a  Russian  Company,  Annual  Digest,  7 
(•933-4),  No.  34.  England:  A/S  Tallinna  Laevauhisus  v.  Estonian  State  55  Line  (1947),  80  LI.  LR 
99,  hi.  US:  see  O  Connell,  op.  cit.  above  (n.  16),  at  p.  812  (‘the  real  problem  presented  by  the 
American  authorities  is  the  extent  to  which  public  policy  of  the  forum  negatives  comity  [citing 
cases]’);  Banco  Nacional  de  Cuba  v.  Chemical  Bank  of  New  York,  658  F  2d  903,  908  (1981)  (‘If 
property  affected  by  the  foreign  taking  is  located  in  the  United  States,  the  courts  will  apply  the  Act 
of  State  doctrine  only  if  the  foreign  government’s  act  is  consistent  with  the  policy  and  law  of  the 
United  States’);  Vladikavkazsky  Railway  Co.  v.  New  York  Trust  Co.,  263  NY  369  (1934),  Annual 
Digest,  7  (•933-4),  No.  27,  citing  other  cases.  On  the  use  of  public  policy  in  France  see  below, 
Section  (e). 

343  Attorney-General  of  New  Zealand  v.  Ortiz  and  others,  loc.  cit.  above  (n.  198);  Banco  de  Bilbao 
v.  Sancha  and  Rey,  [1938]  2  KB  176,  Annual  Digest,  9  (1938-40),  No.  29.  The  US  will  also  refuse 
to  recognize  extra-territorial  confiscations  even  where  the  victim  is  a  national  of  the  confiscating 
Footnotes  444  and  344  continued  opposite ] 
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THE  LEX  SITUS  RULE 
( d )  Recognition  of  Governments 

Recognition  of  the  lex  situs  necessarily  involves  recognition  of  one 
particular  entity  as  the  lawmaker  of  the  situs.  If  two  bodies  claim  to  rule 
the  same  territory,  it  must  be  determined  whose  purported  laws  represent 
the  lex  situs  for  international  purposes.  Although  the  lex  situs  rule  may 
not  be  based  on  considerations  of  State  sovereignty,345  a  reference  by 
international  law  to  municipal  law  is  none  the  less  a  reference  to  a 
sovereign  act,  and  regulations  purporting  to  govern  the  ownership  of 
property  will  not  be  municipal  lazv  if  enacted  not  by  the  sovereign  but, 
for  instance,  by  ‘a  group  of  private  persons  pretending  to  be  the 
government’.346  Although  it  may  be  clear  who  is  the  government  of  a 
State  now,  the  lex  situs  principle  requires  the  application  of  the  law  of 
the  government  at  the  time  the  transaction  in  question  took  place.347  If 
it  took  place  immediately  in  the  wake  of  a  revolution,  this  may  be  difficult 
to  determine.  If  the  object  involved  left  the  situs  before  the  situation 
became  clear,  the  laws  of  the  government  which  ultimately  emerges 
cannot  have  retrospective  effect  to  the  period  of  turmoil.348 

Until  1 980, 349  England,  for  quasi-constitutional  reasons,  appears  to 
have  left  it  up  to  the  executive  to  determine  which  government  of  a 
particular  situs  was  to  be  recognized,  and  to  have  treated  an  executive 


State  and  recognition  would  therefore  not  incur  State  responsibility:  Tran  Qui  Than  v.  Blumenthal, 
469  F  Supp.  1202  (1966),  66  ILR  350;  Palicio  v.  Brush,  256  F  Supp.  481  (1966). 

344  Above,  n.  341 . 

345  Above,  Part  II  (c). 

34,5  Bogdan,  op.  cit.  above  (n.  26),  at  p.  83,  citing  Kegel,  Internationales  Privatrecht  (3rd  edn., 
1971),  p.  445.  See  also  The  Lomonosoff,  [1921]  P  97  (‘the  Bolsheviks  were  not  acting  with  the 
authority  of  a  politically  organised  and  recognised  society  and  .  .  .  the  danger  to  the  Lomonsoff  was 
not  that  of  passing  from  the  control  of  one  form  of  government  into  the  control  of  another,  but  was 
analogous  to  a  rescue  from  pirates  or  mutineers’);  Sokoloff  v.  First  National  City  Bank  of  New  I  ork, 
208  App.  Div.  (NY)  627,  239  NY  158  (1924).  Annual  Digest,  2  (1923-4),  No.  19  at  p.  47  (‘Courts 
of  high  repute  have  held  that  a  confiscation  by  a  government  to  which  recognition  has  been  refused 
has  no  other  effect  in  law  than  seizure  by  bandits  or  other  lawless  bodies’);  The  Maret,  145  F  2d 
431  (1944)  (Soviet  law  not  recognized  as  applying  in  Estonia);  The  Annette  and  the  Dora,  [1919]  P 
105.  Compare  also  the  different  results  reached  in  Juelle  v.  Trudeau  by  the  Quebec  Superior  Court 
((1968)  7  DLR  3d  82)  and  the  Quebec  Court  of  Appeal  (1972  CA  870):  see  Kindred,  ‘The  Act  of 
State  and  the  Application  of  International  Law  in  Canadian  Courts’,  Revue  de  droit  Universite  de 
Sherbrooke,  10  (1980),  p.  271  at  p.  274. 

347  Where  it  is  clear  who  is  the  government  of  a  State  and  what  its  property  laws  are,  an  alleged 
change  of  government  is  only  significant  to  the  operation  of  the  lex  situs  rule  if  the  new  government 
purports  to  alter  the  State’s  property  laws.  If  the  old  laws  continue  in  force,  the  existence  of  property 
rights  will  be  independent  of  the  question  of  who  is  in  government.  See  Verzijl,  loc.  cit.  above 

(n.  51),  at  p.  43.  . 

348  Above,  Section  (b),  and  see  especially  Hungarian  Soviet  Government  (Confiscation  of  Property ) 
case  (1922,  Austria),  Annual  Digest,  1  (1919-22),  No.  3 1  After  the  Second  World  War  West  German 
courts  in  a  series  of  cases  held  Nazi  confiscations  to  be  invalid  ab  initio:  see  Domke,  American- 
German  Private  International  Law  (1956),  P-  55-  These  decisions  would  have  to  be  seen  as 
reconfiscations  of  property  in  favour  of  the  original  owners  (which  would  involve  no  State 
responsibility  so  long  as  the  present  owners  were  German)  unless  the  Nazi  confiscations  were  indeed 
invalid  ab  initio  for  international  law  purposes  owing  to  their  ‘contradiction  with  international  law 
(see  below,  Section  (e)). 

349  See  below,  n.  352. 
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certificate  as  conclusive.350  For  international  law  purposes  it  is  however 
irrelevant  whether  the  decision  by  a  State  to  recognize  a  particular 
government  is  taken  by  the  judiciary  or  the  executive,  and  presumably, 
since  property  is  an  objective  status  for  international  law  purposes,  the 
executive  was  always  obliged  to  decide  on  recognition  in  accordance  with 
some  kind  of  international  law  criteria  and  did  not  have  a  complete 
discretion.  International  law  obliges  States  to  recognize  the  legal  effects 
of  the  law  of  a  previous  situs,  and  what  the  law  of  a  previous  situs  was 
must  be  a  question  of  fact.351  As  Brownlie  says:  ‘it  is  clearly  established 
that  states  cannot  by  their  independent  judgment  establish  any  com¬ 
petence  of  other  states  which  is  established  by  international  law  and  does 
not  depend  on  agreement  or  concession.’352  The  competence  to  determine 
property  for  international  law  purposes  clearly  does  not  depend  on  any 
agreement. 

The  recognition  of  the  lex  situs  must  therefore  not  be  made  to  depend 
too  closely  on  the  recognition  of  States  and  governments  by  other  States. 
If  the  two  were  synonymous,  the  lex  situs  rule  would  become  unworkable. 
If  a  property  right  created  in  State  A  were  not  recognized  in  State  B, 
which  did  not  recognize  State  A  or  its  government,  and  the  object  were 
then  taken  to  State  C,  which  recognized  the  governments  of  both  States 
A  and  B,  the  question  would  arise  as  to  whether  State  C  should  recognize 
the  State  A  property  interest  or  should  recognize  the  non-recognition  of 
a  subsequent  situs.  If  there  is  no  State  responsibility  for  ‘expropriation’ 
of  a  property  interest  by  non-recognition  of  a  previous  situs,  then 
effectively  property  would  be  for  international  law  purposes  governed 
by  the  Morelli  principle,353  unless  there  is  an  international  law  duty  to 
grant  recognition.  Given  that  new  governments  are  not  as  a  rule  recog¬ 
nized  simultaneously  by  all  other  governments  in  the  world,  whatever 
duty  to  recognize  might  exist  is  not  strict  enough  or  certain  enough 
to  provide  a  basis  of  the  lex  situs  rule.  The  existence  of  a  law  as  the  law 
of  a  particular  situs  for  the  purposes  of  the  international  law  rules  of 


360  City  of  Berne  v.  Bank  of  England  (1804),  9  Ves.  Jun.  347,  32  ER  636;  Mighell  v.  Sultan  of 
Johore ,  [1894]  QB  194;  Luther  v.  Sagor,  [1921]  3  KB  532;  The  Arantzazu  Mendi,  [1939]  AC  256, 
[ 1 939]  1  All  ER  719.  Also  Dougherty  v.  Equitable  Life  Assurance  Society,  266  NY  71  (1934),  Annual 
Digest,  7  (1933-4),  No.  28. 

351  Thus  it  should  be  emphasized  again  that  the  only  question  to  be  determined  is  which  law  to 
apply  as  the  lex  situs.  There  is  no  question  of  refusing  to  recognize  the  effects  of  a  former  situs  at 
all  on  the  grounds  that  a  particular  government  or  State  was  not  recognized  at  the  time. 

35,1  Brownlie,  op.  cit.  above  (n.  24),  at  p.  92.  See  also  the  Tinoco  arbitration  (1923),  Reports  of 
International  Arbitral  Awards,  vol.  1,  p.  369  at  p.  381  (recognition  by  other  States  is  merely  one 
piece  of  evidence  of  the  existence  of  a  government),  and  the  Georges  Pinson  case  (1928),  ibid.,  vol. 
5.  P-  325  at  PP-  422-3.  Perhaps  in  line  with  this  reasoning,  in  1980  the  UK  changed  its  practice 
concerning  the  recognition  of  governments.  Recognition  is  no  longer  formally  accorded  by  the 
executive,  and  the  nature  of  the  UK’s  dealings  with  foreign  governments  is.  decided  in  the  light  of 
their  effectiveness.  See  Brownlie,  ‘Recognition  in  Theory  and  Practice’,  this  Year  Book,  53  (1982), 
p.  197  at  pp.  209-11.  Presumably  when  British  courts  are  now  faced  with  the  task  of  applying 
foreign  law,  it  will  be  for  them  to  decide  the  question  of  effectiveness  for  this  purpose. 

363  Above,  Part  II  (a). 
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property 354  must  be  ascertainable  as  a  fact  and  should  be  considered 
separately  from  the  general  body  of  law  on  recognition  of  States  and 
governments  and  the  effects  of  that  recognition. 

Thus  while  England  may  not  be  the  only  jurisdiction  to  have  made 
the  recognition  of  a  particular  lex  situs  depend  on  the  recognition  policies 
of  its  government,355  countries  which  do  so  run  the  risk  of  incurring 
State  responsibility  if  recognition  does  not  coincide  with  fact  for  the 
purposes  of  the  international  law  rule  of  property,  and  an  alien  loses  his 
title  to  property  as  a  consequence.  There  are  signs  that  States  have 
recognized  this  problem.  While  they  accept  this  risk  in  order  to  give 
effect  to  municipal  law  policies,356  several  factors  have  been  allowed  to 
mitigate  this  risk. 

To  begin  with  these  States  usually  follow  a  rule  that  the  recognition 
of  a  government  has  retroactive  effect  to  the  time  that  government 
commenced  its  existence,357  and  it  is  at  the  point  that  a  government 
‘commences  its  existence’358  that  its  laws  become  the  lex  situs.  Thus  if 
an  existing  government  of  State  B  enacts  a  new  property  law  before  it 
is  recognized  by  the  government  of  State  A,  the  courts  of  State  A  will 
apply  that  law  as  the  lex  situs  of  State  B  in  all  disputes  brought  before 
them  after  recognition  has  been  given,  even  those  relating  to  events 
which  took  place  prior  to  recognition  being  given.  It  is  only  where  the 
courts  of  State  A  must  decide  a  dispute  prior  to  the  government  of  State 
B  being  recognized  by  the  government  of  State  A  that  they  would 
potentially  incur  the  responsibility  of  State  A  by  not  applying  that 
law.359  As  facts  cannot  be  retrospectively  altered,  ‘The  doctrine  [of 
retrospectivity]  is  a  fiction  created  to  rectify  the  errors  of  another  fiction, 
namely  the  fiction  that  a  power  does  not  exist  where  in  fact  it  does 

354  For  the  purposes  of  contract  conflicts  law,  a  State  could  make  the  recognition  of  a  foreign 
created  contract  right  depend  on  the  political  recognition  by  the  forum  of  the  creating  government, 
since  States  other  than  the  creating  State  have  a  discretion  rather  than  a  duty  to  enforce  such  rights: 
above,  Part  II  (a). 

355  See  the  cases  from  France,  Belgium,  Italy,  Holland,  Ireland,  Greece  and  Egypt  cited  by 
Adriaanse,  op.  cit.  above  (n.  15),  at  pp.  29-30. 

356  i.e.  the  policy  that  the  executive  should  not  be  embarrassed  by  the  judiciary  in  its  conduct  of 
foreign  affairs.  In  such  States  it  might  also  be  felt  that  the  executive  is  in  a  better  position  to 
determine  what  the  State’s  international  legal  obligations  are  and  may  even  wish  to  not  comply  with 
international  law  in  the  furtherance  of  the  State’s  political  interests. 

357  England:  Russian  Commercial  and  Industrial  Bank  v.  Comptoir  d’Escompte  de  Mulhouse,  [1925] 
AC  1 12,  1 13.  US:  Williams  v.  Bruffy,  96  US  176  (1877);  Monte  Blanco  Real  Estate  Corp.  v. 
Wolverine  Line  et  al.,  147  La  563  (1920),  Annual  Digest,  1  (1919-22),  No.  29;  Salimoff  &  Co.  v. 
Standard  Oil  Co.  of  New  York,  262  NY  220,  186  NE  679  (1933),  Annual  Digest,  7  (1933-4).  No. 
8;  Vladikavkazsky  Railway  Co.  v.  New  York  Trust  Co.,  263  NY  369  (1934),  Annual  Digest,  7  (i933~ 
4),  No.  27.  France:  Cie.  Nord  de  Moscou  v.  La  Union  Phenix  Espagnol,  Clunet,  56  (1929). 
p.  1 19;  Marchak  v.  Rabinerson,  ibid.  60  (1933).  P-  959- 

368  On  the  time  at  which  a  government  commences  its  existence,  see  below. 

369  Koninklijke  Lederfabriek  ‘Oisterwijk’  NV  v.  Chase  National  Bank,  32  NYS  2d  131  (1941), 
Annual  Digest,  10  (1941),  No.  172  at  pp.  592-3:  the  fact  that  recognition  may  ultimately  be  given 
is  irrelevant,  and  cases  decided  before  recognition  will  not  be  revised  after  it  is  given.  See  also 
Sauveplanne,  ‘Recognition  and  Acts  of  State  in  the  Conflict  of  Laws’,  Netherlands  International 
Law  Review,  7  (i960),  p.  17  at  p.  44. 
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exist’.360  State  responsibility  could  not  be  avoided  in  this  situation  by 
reversing  the  court  decision  after  recognition,  at  least  not  where  the 
plaintiff  was  an  alien  also,  since  to  do  so  would  be  to  destroy  a  property 
right  in  the  plaintiff  which  the  State  had  itself  created  by  its  court 
decision,  and  this  requires  compensation  under  the  Morelli  principle.361 

To  avoid  allowing  even  this  situation  to  arise,  English  courts  even 
before  1980  gave  indications  that  they  might  have  been  willing  to  divorce 
completely  the  effect  of  a  former  lex  situs  from  questions  of  formal 
recognition.362  In  England,  recognition  of  a  foreign  law  was  originally 
made  dependent  upon  the  de  facto  recognition  of  the  relevant  government, 
which  was  more  likely  to  accord  with  actual  fact.363  Not  only  was  de  jure 
recognition  not  necessary,  but  by  itself,  without  de  facto  recognition,  it 
was  insufficient,364  and  where  a  de  facto  government  controlled  part  of  a 
State’s  territory  and  a  de  jure  government  another  part,  the  acts  of  each 
in  respect  of  the  territory  they  controlled  were  recognized.365  In  this  way 
the  requirement  of  recognition  by  the  government  became  a  rule  of 
evidence,  a  way  of  determining  who  in  fact  had  sovereign  control  of  a 
particular  territory,  rather  than  a  substantive  requirement.366  In  later 
cases  it  was  suggested  that  even  de  facto  recognition  might  not  have  been 
relevant  to  determining  the  lex  situs.  In  Carl  Zeiss  Stiftung  v.  Rayner  & 
Keeler  (No.  2)367  Lord  Wilberforce  stated  that  ‘there  is  nothing  in  those 
English  decisions,  in  which  recognition  has  been  refused  to  particular 
acts  of  non-recognised  governments,  which  .  .  .  prescribes  the  absolute 
and  total  invalidity  of  all  laws  and  acts  flowing  from  unrecognised 
governments’,  and  regarded  it  an  ‘open  question’  what  the  law  in  this 
area  was.  He  referred  to  dicta  in  American  cases368  to  the  effect  that 

360  Ti-Chiang  Chen,  The  International  Law  of  Recognition  (1951),  p.  186,  quoted  by  Adriaanse, 
op.  cit.  above  (n.  15),  at  p.  36. 

361  And  of  course  the  decision  cannot  be  reversed  once  the  property  has  been  taken  out  of  the 
State. 

362  Note  for  instance  that  in  Luther  v.  Sagor,  [1921]  3  KB  532,  the  Soviet  Government’s  laws 
were  applied  after  recognition  to  a  point  in  time  prior  to  recognition,  without  the  question  of 
retrospectivity  being  discussed.  The  Court  of  Appeal  simply  concluded  that  ‘Soviet  power  dated 
from  the  end  of  1917’. 

363  Government  of  the  Republic  of  Spain  v.  SS  Arantzazu  Mendi,  [1939]  AC  256;  Bank  of  Ethiopia 
v.  National  Bank  of  Egypt  and  Liguori,  [1937]  Ch.  513,  and  the  cases  cited  by  Adriaanse,  op.  cit. 
above  (n.  15),  at  p.  35  n.  1.  See  also  Wulfsohn  v.  RSFSR,  234  NY  372  (1923),  Annual  Digest ,  2 
(1923-4),  No.  16;  Salimoff  v.  Standard  Oil  Co.  of  New  York,  262  NY  220,  186  NE  679  (1933), 
Annual  Digest,  7  (1933-4),  No.  8;  Lesser  v.  Rotterdamsche  Bank  (Netherlands),  International  and 
Comparative  Law  Quarterly,  4  (1955),  p.  570. 

364  Gdynia  Ameryka  Linie  v.  Boguslawski,  [1953]  AC  11,  [1952]  2  All  ER  470. 

365  Banco  de  Bilbao  v.  Sancha  and  Rey,  [1938]  2  KB  176,  Annual  Digest,  9  (1938-40),  No.  29. 

366  Above,  n.  352.  However,  it  was  still  for  constitutional  reasons  (see  above,  n.  356)  that  this 

method  of  fact  finding  rather  than  the  ordinary  rules  of  evidence  was  used.  It  is  submitted  further 
that  where  the  government  was  wrong  in  not  yet  recognizing  a  new  government  de  facto  and  its 
courts  relied  on  this  decision  to  determine  an  alien’s  property  rights,  State  responsibility  might 
have  been  incurred,  since  it  constitutes  a  denial  of  justice  to  allow  crucial  facts  to  be  determined 
unilaterally  by  the  executive  government  of  the  deciding  State.  367  [1967]  1  AC  853,  894. 

368  US  v.  Insurance  Companies,  89  US  99  (1874);  Sokoloff  v.  National  City  Bank,  208  App.  Div. 
(NY)  627,  239  NY  158  (1924),  Annual  Digest,  2  (1923-4),  No.  19;  Upright  v.  Mercury  Business 
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‘where  private  rights,  or  acts  of  everyday  occurrence,  or  perfunctory  acts 
of  administration  are  concerned  .  .  .  the  courts  may,  in  the  interests  of 
justice  and  common  sense,  where  no  consideration  of  public  policy  to 
the  contrary  has  to  prevail,  give  recognition  to  the  actual  facts  or  realities 
found  to  exist  in  the  territory  in  question’.  Presumably  this  American 
doctrine  would  give  effect  to  the  general  laws  of  sale,  gift  and  succession 
of  an  unrecognized  government,369  but  on  the  wording  it  would  not 
include  the  recognition  of  confiscatory  takings370  (which  would  be 
recognized  under  the  act  of  State  principle  if  the  government  was 
recognized),  though  this  is  not  settled.371  Therefore  it  is  possible  to 
conclude  that  in  the  US,  the  lex  situs  is  a  question  of  fact  and  dependent 
upon  governmental  recognition  probably  only  where  confiscatory  takings 
are  involved.  In  these  cases  the  decision  is  left  to  the  executive  because 
of  the  foreign  policy  considerations  involved,  but  this  does  not  affect  the 
international  law  duty  to  apply  the  law  of  the  established  government. 

It  is  submitted  that  for  the  purposes  of  the  international  law  rules  of 
property,  the  lex  situs  must  be  taken  to  be  the  law  of  the  body  which  in 
fact  is  exercising  effective  control  over  the  territory  in  question,372  and 

Machines  Co.  Inc.,  13  App.  Div.  2d  36,  213  NY  2d  417  (1961).  See  also  Carl  Zeiss  Stiftung  v.  VEB 
Carl  Zeiss ,  433  F  Supp.  686,  699  (1970),  61  ILR  36,  51;  Valdikavkazsky  Railway  Co.  v.  New  York 
Trust  Co.,  263  NY  369  (1934),  Annual  Digest,  7  (1933-4),  No.  27,  and  the  cases  cited  therein; 
Bank  of  China  v.  Wells  Fargo  Bank  &  Union  Trust  Co.,  92  F  Supp.  920  (1950),  17  ILR  No.  17 
at  p.  63. 

369  There  are  no  known  cases  on  property  laws  specifically.  Recognition  has  been  extended  to 
marriages  and  divorces  ( Banque  de  France  v.  Equitable  Trust  Co.  of  New  York,  33  F  2d  202  (1929)) 
and  birth  certificates,  ( Wercenjchik  v.  Ulen  Contracting  Corp.,  229  App.  Div.  36,  240  NYS  619 
(1930)),  though  not  to  notarial  acts  of  consultates  (Re  Adler’s  Estate,  93  NYS  2d  416  (1949);  Re 
Braunstein  s  Estate,  114  NYS  2d  280  (1952))  or  nationality  laws  ( Kolundjija  v.  Henna  Ore  Mining, 
1 15  Minn.  176  (1927)).  See  O’Connell,  op.  cit.  above  (n.  16),  at  p.  180. 

370  The  Kotkas,  35  F  Supp.  983  (1941),  Annual  Digest,  10  (1941-2),  No.  15  (cf.  The  Denny,  40 
F  Supp.  92,  127  F  2d  404  (1941),  Annual  Digest,  10  (1941-2),  No.  18);  The  Maret,  145  F  2d  431 
(1944),  Annual  Digest,  12  (1943-5),  No.  9;  AjS  Merilaid  &  Co.  v.  Chase  National  Bank,  71  NYS 
2d  377  (1947),  Annual  Digest,  14  (1947),  No.  15.  Expropriatory  dissolutions  of  companies  were  not 
recognized  in  Petrogradsky  Majdunarodny  Kommerchesky  Bank  ( Banque  Internationale  de  Commerce 
de  Petrograd)  v.  National  City  Bank  of  New  York,  253  NY  23  (193°).  Annual  Digest,  5  (1929-30), 
No.  20;  Fred  S.  James  &  Co.  v.  Second  Russian  Insurance  Co.,  239  NY  248,  146  NE  369  (1925), 
Annual  Digest,  3  (1925-6),  No.  42;  Carl  Zeiss  Stiftung  v.  VEB  Carl  Zeiss,  433  F  Supp.  686  (1970), 
61  ILR  36.  Cf.  however  the  very  general  language  used  in  Wulfsohn  v.  RSFSR,  234  NY  372,  138 
NE  24  (1923):  ‘While  recognition  of  a  foreign  government  is  conclusive  as  to  the  existence  of  the 
government  recognised,  and  may  for  many  purposes  be  important,  whether  or  not  a  foreign 
government  exists,  clothed  with  power  to  enforce  its  authority  within  its  own  territory,  obeyed  by 
the  people  over  whom  it  rules,  capable  of  performing  the  duties  and  fulfilling  the  obligations  of  an 
independent  power,  and  able  to  enforce  its  claims  by  military  force,  is  a  question  of  fact.’  (The  case 
involved  a  question  of  sovereign  immunity  in  a  tort  action.)  See  also  Nankivel  v.  Omsk  All  Russian 
Government,  237  NY  150  (1923),  Annual  Digest,  2  (1923-4),  No.  70. 

371  Adriaanse,  op.  cit.  above  (n.  15),  at  pp.  30-2;  O’Connell,  op.  cit.  above  (n.  16),  at  pp.  175- 
80;  Lubman,  ‘The  Unrecognised  Government  in  American  Courts’,  Columbia  Law  Review,  62 
(1962),  p.  275.  See  also  Stevenson,  ‘Effect  of  Recognition  on  the  Application  of  Private  International 
Law  Norms’,  ibid.  51  (1951),  p.  710. 

372  This  ‘realist’  approach,  according  to  which  an  unrecognized  government  should  be  recognized 
by  the  judiciary  regardless  of  the  views  of  the  executive  as  soon  as  it  can  be  considered  effective 
has  been  applied  directly  by  the  courts  of  most  continental  legal  systems  as  well  as  numerous 
writers.  See  Adriaanse,  op.  cit.  above  (n.  15),  at  pp.  32-4,  and  the  authorities  cited  therein.  Other 
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the  answer  to  this  question  could  be  different  in  separate  parts  of  the 
same  State.373  There  have  been  cases  of  the  non-recognition  of  foreign 
laws  on  the  basis  that  the  government  creating  the  law  was  not  in  effective 
control  of  the  relevant  territory.374  Most  authorities  which  demand 
recognition  of  a  government  before  its  laws  are  applied  are  private 
international  authorities.  Where  a  State  has  a  discretion  as  to  the  law  it 
can  apply  to  govern  a  situation,  it  may  be  free  to  apply  the  law  of  some 
other  State,  subject  to  its  own  executive  recognition  policies.  However, 
where  there  is  an  objective  definition  of  property  for  international  law 
purposes  and  a  duty  to  recognize  the  effects  of  the  lex  situs,  there  can  be 
no  such  discretion.  Even  if  international  law  places  limits  on  the  discretion 
of  States  in  matters  of  recognition,  State  practice  shows  that  the  discretion 
is  still  considerable,  and  this  is  inconsistent  with  the  lex  situs  principle. 
While  recognition  basically  only  affects  the  bilateral  relations  of  the 
recognizing  and  recognized  State,  the  recognition  or  non-recognition  of 
a  property  title  may  affect  the  rights  of  persons  and  their  national  States 
which  have  no  connection  with  either.  Thus  while  a  State  may  choose 
to  link  the  recognition  of  the  lex  situs  to  recognition  of  the  government 
of  that  situs,  if  this  leads  it  to  exercise  in  respect  of  the  former  of  a 
discretion  which  international  law  only  gives  in  respect  of  the  latter, 
State  responsibility  will  be  incurred.  States  which  do  link  the  two  should 
be  careful  to  accord  de  facto  recognition  to  new  governments  as  soon  as 
these  can  be  seen  to  have  established  effective  control. 

‘Effective  control’,  it  might  be  added,  is  admittedly  a  term  which  may 
not  always  be  capable  of  precise  definition.  While  States  are  under  a 
duty  not  to  be  tardy  in  recognizing  the  effects  of  property  laws  of  a  new 
government,  they  should  also  not  be  too  hasty  in  concluding  that  an 
established  government  has  been  effectively  overthrown.  The  factual 
situation  may  be  uncertain.  This  must  be  taken  into  account  when 
determining  State  responsibility  for  non-recognition.  It  may  only  become 
clear  at  a  relatively  late  stage  that  a  government  has  in  fact  been  in 
control  for  some  period.375  Presumably  here  a  State  will  not  be  responsible 
for  not  having  recognized  the  new  government’s  property  laws  in  the 
meantime.3'6  Once  it  is  clear  that  the  new  government  is  in  control, 
though,  a  State  will  be  responsible  for  not  giving  effect  to  its  property 
laws  for  political  reasons.  Just  as  the  new  government’s  laws  cannot  be 
applied  retrospectively  to  the  time  before  it  took  control,  the  old 

authors  in  favour  of  this  approach  are  cited  by  Bogdan,  op.  cit.  above  (n.  26),  at  p.  102  nn.  10,  13, 
14.  Bogdan  and  Adriaanse  themselves  favour  this  approach.  See  also  Miinch,  loc  cit.  above 
(n.  146),  at  pp.  429  ff.;  Sauveplanne,  loc.  cit.  above  (n.  359),  at  pp.  23  ff.  Present  British  prac¬ 
tice  appears  to  follow  this  approach  in  effect:  see  above,  n.  352. 


373  See  above,  n.  365. 

374  For  example,  The  Sendeja  (No.  1),  Annual  Digest ,  8  (1935-7),  No.  74. 

375  Once  this  is  realized,  the  laws  of  the  new  government  must  be  recognized  as  having  effect 
from  the  time  that  it  took  effective  control.  In  this  sense,  recognition  is  retrospective.  Cf.  above, 
text  to  nn.  357-60. 

If  these  considerations  are  borne  in  mind,  the  former  British  approach  to  de  facto  recognition 
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government’s  cannot  be  applied  prospectively  to  the  time  after  it  lost 
control. 


(e)  Questions  of  Public  Policy 

If  States  have  an  international  law  duty  to  recognize  a  property  interest 
created  by  the  law  of  a  previous  situs,  there  can  be  no  question  of  their 
being  able  to  refuse  to  do  so  on  the  grounds  of  a  municipal  law  public 
policy.  If  they  could,  it  would  no  longer  be  possible  to  speak  of  an 
international  law  duty.377  There  are  numerous  authorities  from  a  variety 
of  States  refusing  to  apply  principles  of  public  policy  to  the  application 
of  the  lex  situs  rule.378  Private  international  lawyers  who  would  admit 
the  public  policy  exception  to  the  rule379  fail  to  take  into  account  that 
this  rule,  unlike  other  conflicts  rules,  is  also  part  of  public  international 
law.  Because  all  States  have  public  policy  exceptions  to  their  conflicts 
rules,  writers  claiming  that  there  exist  generally  public  international  law 
conflicts  rules  have  had  to  include  a  public  policy  exception  in  their  list 
of  such  rules.380  However,  the  lex  situs  rule  is  more  than  an  international 
law  conflicts  rule.  It  is  rather  the  definition  of  an  element  in  a  rule  of 
public  international  law  itself,  and  its  existence  therefore  survives  the 
demise  of  the  ‘internationalist’  school  of  private  international  law  and 
the  emergence  of  the  current  theory  that  all  conflicts  rules  are  municipal 
law.381  The  lex  situs  rule  must  be  seen  rather  as  a  true  rule  of  public 


(above,  n.  363),  which  entailed  the  recognition  of  the  new  government’s  property  laws,  does  in  fact 
seem  to  have  accorded  with  the  international  law  rule. 

377  Weil,  ‘Le  Controle  par  les  tribunaux  nationaux  de  la  liceite  internationale  des  actes  des  etats 
etrangers’,  Annuaire  franqais  de  droit  international,  23  (1977)?  P  9  at  P-  25:  Les  ordres  publics 
nationaux  ont  .  .  .  des  exigences  diverses,  souvent  inspirees  par  des  preoccupations  nation- 
ales  .  .  .  Mesurer  la  validite  de  telles  lois  [nationalisations]  a  l’aune  des  ordres  publics  internes  est 
des  lors  generateur  de  desordre  puisque  aussi  bien  il  est  difficile  a  une  loi  de  nationalisation  d’etre 
reguliere  au  regard  de  tous  les  ordres  publics  internes’;  Baade,  ‘Indonesian  Nationalisation 
Measures — A  Reponse’,  American  Journal  of  International  Law,  54  (i960),  p.  801  at  p.  831:  ‘.  .  .  as 
is  well  known,  public  policy  is  an  “unruly  horse”  and  is  applied  within  relatively  narrow  limits  by 
most  countries.  If  the  purpose  of  public  policy  is  the  protection  of  the  domestic  legal  order,  it  is 
difficult  to  see  how  this  order  can  be  disturbed  by  a  decision  that  Alien  A  and  not  Alien  B  is  the 
owner  of  certain  specific  goods  by  virtue  of  a  transaction  all  essential  elements  of  which  occurred 
outside  the  forum’  (footnotes  omitted). 

378  Germany:  NV  Verenigde  Deli-Maatschappijen  and  NV  Senembah  Maatschappij  v.  Deutsch- 
Indonesische  Tabak-Handelsgesellschaft  mbH,  28  ILR  16  (although  the  reason  given  for  non¬ 
application  was  that  Germany  was  only  the  temporary  situs  of  the  property;  see  Domke,  loc.  cit. 
above  (n.  151),  at  pp.  318-19  and  p.  314  n.  50,  and  see  above,  Part  III  (c).  Switzerland:  see  Aubert, 
loc.  cit.  above  (n.  248),  at  p.  581.  Baade,  loc.  cit.  (previous  note),  at  p.  832,  cites  American  and 
English  act  of  State  cases  for  the  same  proposition.  Communist  countries  also  strongly  oppose  the 
application  of  public  policy  in  this  situation:  Domke,  loc.  cit.  above  (n.  1 5 1  )>  a^  P?  3*9  n-  73?  an<^ 
see  the  decision  of  the  Tribunal  de  Focsani,  27  September  1971  (Roumania),  Clunet,  104  (1977) 
p.  897  (a  trust  created  by  a  foreigner  abroad  was  recognized  in  Roumania  as  its  nearest  local  equi¬ 
valent,  even  though  had  the  beneficiary  been  a  Roumanian  it  would  not  have  been  recognized  as 
it  was  contrary  to  the  Roumanian  ordre  public). 

379  jTqj-  example,  Lalive,  op.  cit.  above  (n.  56)?  a^  P-  1 5 3 »  Rabel,  op.  cit.  above  (n.  26),  at  p.  73- 

380  Lipstein,  loc.  cit.  above  (n.  220),  at  p.  169. 

381  See  above,  Part  I. 
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international  law,  to  which  a  municipal  law  public  policy  exception  could 
be  no  more  applicable  than  to,  say,  the  rules  against  the  aggressive  use 
of  force,  or,  more  pertinently,  than  to  the  rule  of  pacta  sunt  servanda  in 
the  case  of  treaties.  That  there  is  no  municipal  public  policy  exception 
to  this  last  rule,  except  in  so  far  as  the  treaty  in  question  itself  provides 
for  it,382  was  made  clear  in  the  Guardianship  of  Infants  case.383  In  that 
case  it  was  found  that  a  private  international  law  treaty  contained  an 
implicit  ordre  public  exception,  but  it  was  clearly  stated  that  customary 
international  law  itself  does  not  permit  a  municipal  public  policy  ex¬ 
ception  to  its  binding  rules.384 

Municipal  public  policy  may  nevertheless  affect  the  operation  of  the 
lex  situs  rule  in  a  number  of  ways.  Most  obviously,  if  applying  the  lex 
situs  means  applying  that  law  as  it  would  be  applied  by  the  situs  itself,385 
it  will  be  part  of  the  international  law  duty  for  recognizing  States  to  take 
the  public  policy  of  the  situs  into  account.386  Here  the  public  policy  of 
the  situs  may  be  treated  like  any  other  law  of  the  situs — in  particular, 
the  courts  of  the  recognizing  State  can  leave  it  up  to  the  interested  party 
to  prove  its  existence  and  effect,  and  its  misapplication  through  a  bona 
fide  error  of  the  recognizing  State  will  not  incur  responsibility. 

Secondly,  in  matters  involving  title  to  property,  but  which  fall  outside 
the  scope  of  the  mandatory  lex  situs  rule,  a  State  will  have  a  discretion 
as  to  which  law  it  will  apply  and  is  free  to  exercise  this  discretion  upon 
the  basis  of  its  own  public  policy.  A  situs  may,  for  instance,  recognize 
the  property  laws  of  another  State  purporting  to  act  extra-territorially, 
subject  to  its  public  policy.387  The  situs’s  public  policy  may  determine 

382  As  well  as  the  treaty  which  was  the  subject  of  discussion  (below,  n.  383),  Articles  27  (1)  and 
34  of  the  EEC  Convention  on  Jurisdiction  and  Enforcement  of  Judgments  in  Civil  and  Commercial 
Matters  (1983),  Article  7  of  the  Inter- American  Convention  on  General  Rules  of  Private  International 
Law  (see  Maeckelt,  loc.  cit.  above  (n.  90),  at  p.  322)  and  the  Hague  Convention  on  the  Law 
Applicable  to  the  International  Sale  of  Goods  (1955)  (see  Droz  and  Dyer,  loc.  cit.  above  (n.  167)) 
provide  a  municipal  public  policy  exception  to  their  application. 

383  Also  known  as  the  Boll  case  ( Netherlands  v.  Sweden),  ICJ  Reports,  1958,  p.  55,  in  which  Sir 
Hersch  Lauterpacht  says  at  p.  89:  ‘It  seems  incorrect  to  put  the  problem  in  some  such  form  as 
“Shall  the  Court  apply  the  Convention  or  shall  it  apply  ordre  public ?  Which  comes  first?”  For  there 
is  no  question  there  of  choosing  between  the  Convention  and  ordre  public.  If  that  were  the  alternative, 
clearly  the  Court  would  have  no  option  but  to  apply  the  Convention.  The  question  is  whether  the 
Convention,  viewed  in  its  entirety  and  in  the  light  of  relevant  principles  of  interpretation — and  not 
merely  by  reference  to  its  bare  letter — permits  the  exception  of  ordre  public.'  This  basic  principle 
was  not  disputed  by  any  of  the  judges  and  was  expressed  rather  strongly  in  the  dissenting  opinion 
of  Judge  Cordova  at  p.  141:  'To  decide  differently  would  mean  complete  anarchy  in  the  relations 
of  States,  would  leave  the  binding  force  of  treaties  in  the  unilateral  hands  of  the  legislative,  judicial 
and  administrative  authorities  of  the  States  parties  to  such  treaties  and,  finally,  would  completely 
destroy  the  indispensable  hierarchy  of  the  laws  of  the  States  and  that  of  the  international  legislation.’ 
The  same  remarks  are  applicable  to  the  existence  of  property  in  international  law.  See  also  Verdross, 
‘Protection  of  Private  Property  under  Quasi-International  Agreements’,  Netherlands  International 
Law  Review,  6A  (1959),  p.  353  at  p.  361. 

384  The  conclusion  was  drawn  by  Lipstein,  loc.  cit.  above  (n.  220),  at  p.  169  and  at  pp.  190-2 

385  Above,  Part  III  (b). 

386  This  was  expressly  recognized  in  the  Serbian  and  Brazilian  Loans  cases,  PC1J ,  Series  A,  Nos. 
21/22,  at  p.  125.  Cf.  Lipstein,  loc.  cit.  above  (n.  64)  at  p.  157. 

387  Above,  n.  339.  See  also  Anderson  v.  NV  Transandine  Handelmaatschappij ,  289  NY  9  (1942), 
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whether  or  not  it  will  apply  its  legitimate  regulatory  laws  to  property 
interests  acquired  in  a  previous  situs388  or  whether  it  will  recognize  at 
all  a  property  interest  conferred  by  a  previous  situs  on  one  of  the  present 
situs  s  own  nationals.389  Foreign  laws  falling  outside  the  scope  of  the  lex 
situs  rule  may  be  treated  in  the  same  manner  as  foreign  laws  generally — 
they  may  be  recognized  or  not  by  other  States  in  accordance  with  the 
latter  s  rules  of  private  international  law,  which  are  municipal  law. 
Contractual  rights  and  vested  causes  of  action  in  tort  created  under  the 
law  of  one  State  will  only  be  recognized  by  other  States  in  so  far  as  the 
latter’s  public  policy  permits.390 

Lastly,  there  may  be  situations  in  which  a  recognizing  State  finds  itself 
able  in  fact,  if  not  in  law,  to  subject  a  foreign-created  property  interest 
to  its  own  public  policy.  The  most  obvious  example  of  this  is  where 
State  A  expropriates  without  compensation  the  property  of  a  national  of 
State  B  and  vests  it  in  one  of  its  own  nationals,  who  takes  it  to  State  B. 
Theoretically,  State  B  may  be  under  an  obligation  to  recognize  the 
change  of  title  in  State  A,  the  former  situs,  but  may  refuse  to  do  so  on 
the  grounds  of  public  policy,  which  effectively  amounts  to  a  reconfiscation 
of  the  property  of  a  national  of  State  B.  However,  if  State  A  brought  a 
claim  on  behalf  of  its  national,  State  B  would  have  an  equivalent 
counterclaim,  so  that  no  such  claim  is  likely  to  be  brought.391  Where 
State  A,  after  expropriating  the  property  of  State  B’s  national,  vested  it 
in  a  national  of  a  third  State,  State  A  would  be  responsible  for  the 
expropriation  of  the  property  of  a  national  of  that  third  State  if  it  did  not 
recognize  that  transfer,  although  if  that  third  State’s  public  policy  is 
against  uncompensated  expropriations  it  may  let  it  be  understood  that  it 
will  have  no  objection  to  State  B  not  recognizing  the  transfer.  Of  course, 
it  is  also  possible  that  in  any  situation,  a  State  will  follow  its  own  policy 


Annual  Digest,  io  (1941-2),  No.  4;  Sedgwick  Collins  v.  Rossia  Insurance,  [1926]  1  KB  i,  15,  affirmed 
Employers'  Liability  Insurance  Corp.  v.  Sedgwick  Collins,  [1927]  AC  95;  Re  Russian  Bank  for  Foreign 
Trade,  [1933]  Ch.  745.  767-78- 

388  Above,  Section  (a). 

389  Where  the  State’s  own  national  acquires  the  property  from  a  State  which  confiscated  it  from 
a  national  of  a  third  State,  non-recognition  of  the  confiscation  on  the  grounds  of  public  policy 
effectively  means  expropriating  its  own  national’s  property  without  compensation  in  favour  of  an 
alien,  but  it  may  be  part  of  its  public  policy  to  do  so  where  the  forum  national  knew  of  the 
confiscation.  See  Juelle  v.  Trudeau  (1968),  7  DLR  3d  82. 

390  See  above,  Part  II  (d),  esp.  n.  90.  For  an  example  see  Dougherty  v.  Equitable  Life  Assurance 
Co.,  266  NY  7/  (1934),  Annual  Digest,  7  (1933-4),  No.  28.  Even  communist  countries  admit  the 
application  of  public  policy  in  this  situation:  see  Grzybowski,  ‘Soviet  Private  International  Law’, 

Law  in  Eastern  Europe,  10  (1965),  p.  3  at  pp.  153  f. 

391  Non-recognition  in  such  a  case  would  be  a  legal  exercise  of  self-help  by  State  B  against  a 
wrong  committed  against  it  by  State  A:  see  Confiscation  of  Austrian  Goods  in  Poland  case  (1966, 
Austria),  Clunet,  97  (1970),  pp.  356-7;  National  Navigation  Co.  of  Egypt  v.  Tavoularides  (1927, 
Egypt),  ibid.  57  (1930),  p.  203,  Annual  Digest,  4  (1927-8),  No.  1 10;  Wortley,  op.  cit.  above  (n.  24), 
at  p.  20.  The  question  then  arises  whether  all  other  States  could  refuse  to  recognize  the  confiscation 
by  State  A  as  a  measure  of  collective  self-defence  on  behalf  of  State  B.  The  following  text  (and  see 
esp.  n.  408)  suggests  not,  but  cf.  Wortley,  op.  cit.  above  (n.  24),  at  p.  152,  and  loc.  cit.  above 
(n.  236),  at  p.  249. 
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where  it  clearly  violates  international  law  if  it  attaches  enough  importance 
to  its  policy.392  Finally,  municipal  public  policy  may  be  applicable  where 
the  question  of  property  is  not  being  decided  for  international  law 
purposes  but  merely  as  an  incidental  question  to  the  application  of  a 
municipal  law  having  no  international  legal  implications.393 

State  practice,  upon  examination,  can  be  seen  to  be  consistent  with 
these  observations,  even  though  in  municipal  law  judgments  very 
sweeping  statements  are  often  made  with  respect  to  public  policy.  It  has 
been  said  by  the  French  Court  of  Cassation,  for  instance,  that  while  in 
principle  foreign  expropriations  should  be  governed  by  the  lex  situs ,  ‘this 
rule  is  only  obligatory  in  so  far  as  the  application  of  the  foreign  law  and 
respect  for  the  rights  acquired  thereby  are  not  incompatible  with  those 
principles  and  provisions  of  their  national  law  which  are  held  essential 
for  ordre  public’’ ,394  French  jurisprudence  stands  out  for  its  broad 
application  of  municipal  public  policy  to  cases  involving  foreign  created 
property  rights,  although  similar  statements  can  be  found  in  decisions 
by  the  courts  of  other  States.395  It  should  not  be  thought,  however,  that 
even  French  courts  have  applied  a  public  policy  exception  to  the  lex  situs 
principle  in  a  way  inconsistent  with  international  law.  In  French 
jurisprudence  ordre  public  is  applied  to  all  the  situations  described  above 
in  which  a  State  has  a  discretion  to  recognize  a  foreign  property  law  or 
not  without  distinguishing  between  them  or  in  fact  between  these 
situations  and  situations  in  which  States  have  a  duty  to  recognize  a 
foreign-created  property  right.  International  law  is  considered  as  one 
aspect  of  this  very  broad  notion  of  public  policy,  and  not  as  a  rule  to 
which  public  policy  is  an  exception.396  Nor  do  the  French  cases  clearly 
distinguish  between  property  conflicts,  the  solution  to  which  directly 

392  Wortley,  loc.  cit.  above  (n.  236),  at  p.  231.  The  clearest  case  not  falling  within  any  of  these 
exceptions  is  where  a  State  confiscates  property  presently  situated  in  its  territory  belonging  to  one 
of  its  own  nationals.  Other  States  may  not  refuse  recognition  of  the  change  in  title  on  the  grounds 
that  their  public  policy  is  infringed  by  uncompensated  confiscations.  In  McCarthy  v.  Reichsbank, 
20  NYS  2d  450,  affirmed  284  NY  739  (1940),  Annual  Digest,  9  (1938-40),  No.  7,  the  Supreme 
Court  of  New  York  held  that  it  was  ‘powerless  to  undo  the  acts  of  another  government  in  dealing 
with  its  citizens  within  its  territory  or  to  call  such  acts  into  question’.  See  also  Bloch  v.  Baseler 
Lebensversicherungsgesellschaft,  73  NYS  2d  523  (1947).  In  Luther  v.  Sagor,  [1921]  3  KB  532,  559, 
Scrutton  LJ  even  suggested  that  to  refuse  recognition  here  would  be  a  casus  belli.  This  view  is 
somewhat  extreme;  the  non-recognizing  State  would  merely  be  obliged  to  pay  compensation. 

393  Above,  Part  II  (c). 

394  Etat  Russe  v.  Cie.  Ropit,  Clunet,  53  (1926),  p.  667,  Annual  Digest,  3  (1925-6),  No.  17;  URSS 
v.  lntendant  General  Bourgeois  es  qualite  et  Societe  la  Ropit,  ibid.  4  (1927-8),  No.  43;  Societe  Potasas 
Ibericas  v.  Nathan  Bloch,  ibid.  9  (1938-40),  No.  54;  Bollock  v.  Societe  Generate  pour  Favoriser  le 
Developpement  du  Commerce  et  de  l' Industrie  en  France,  ibid.  10  (1941-2),  No.  36;  Credit  Fonder 
d'Algerie  et  de  Tunisie  v.  Roger  Narbonne,  Clunet,  96  (1969),  p.  912  at  p.  914. 

395  Notably  the  Netherlands.  See  55  Baurdo,  Annual  Digest,  8  (1935-7),  No.  73;  The  Sendeja 
(No.  /),  ibid.,  No.  74;  NV  Trust -Maatschappij  'Helvetica'  v.  NV  Assurantie-Maatschappij  ‘De 
Nederlanden  van  1845’,  ibid.  7  ( 1 933~4).  No.  33;  US  v.  Bank  voor  Handel  en  Scheepvaart  NV, 
International  Legal  Materials,  9  (1970),  p.  758. 

396  Cf.  Lipstein,  loc.  cit.  above  (n.  220),  at  p.  191.  This  emphasis  on  ordre  public  is  no  doubt  due 
to  the  influence  of  private  international  lawyers.  See,  e.g.,  Batiffol,  Traite  elementaire  de  droit 
international  prive  (1945),  p.  524. 
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brings  into  play  a  rule  of  public  international  law,  and  other  kinds  of 
conflicts,397  such  as  those  involving  contracts  or  marriage,398  which  do 
not.  However,  it  would  be  wrong  to  conclude  that  these  cases  are  evidence 
of  a  municipal  public  policy  exception  to  the  international  law  lex  situs 
rule  (as  some  writers  do399),  since  these  distinctions  are  made  in  the 
practice  of  French  courts,  if  not  in  their  language.  In  Cie.  Nord  de 
Moscou  v.  Phenix  Espagnol 400  the  Paris  Court  of  Appeal  allowed  effect 
to  be  given  to  the  nationalization  by  Russia  of  property  in  its  territory 
belonging  to  a  Russian  national401  in  accordance  with  France’s  inter¬ 
national  law  duty.  The  French  cases,  and  other  municipal  cases,  in  which 
a  foreign-created  property  right  was  not  recognized  owing  to  ‘public 
policy’  can  be  seen  to  fall  within  those  situations  outlined  above  in  which 
the  international  law  lex  situs  rule  does  not  apply.  Usually  the  law  refused 
recognition  was  purporting  to  act  extra-territorially,402  or  if  it  were 
indeed  the  lex  situs,  purported  to  expropriate  the  property  of  a  national 
of  the  non-recognizing  State.403  The  ability  of  a  State  not  to  recognize 
the  expropriation  of  the  property  of  one  of  its  own  nationals  by  another 
State  also  explains  the  different  results  reached  before  municipal  tribunals 
in  the  disputes  arising  out  of  the  Iranian  oil  nationalizations  and  the 


397  For  instance,  while  the  case  of  URSS  v.  Intendant  General,  loc.  cit.  above  (n.  394),  involved 
a  foreign  confiscation,  ordre  public  was  invoked  as  an  exception  to  the  much  wider  ‘principle  that 
the  courts  of  a  State  faced  with  a  juridical  situation  governed  by  foreign  legislation  should  apply 
the  foreign  law’.  This  principle  is  really  one  of  private  international  law. 

398  For  example,  De  Mayenne  v.  Joutel  es-Qualite,  Annual  Digest,  4  (1927-8),  No.  44. 

399  Adriaanse,  op.  cit.  above  (n.  15).  at  p.  138. 

400  Annual  Digest,  4  (1927-8),  No.  42.  See  also  the  English  cases  Luther  v.  Sagor,  [1921]  3  KB 
532,  and  Princess  Paley  Olga  v.  Weisz,  [1929]  1  KB  728.  A  similar  decision  reached  ii.  West 
Germany  is  the  Confiscation  of  Machine  (Germany)  case  (1951),  18  ILR  No.  44,  and  Prince  Dabischa- 
Kontromaniez  v.  Societe  Lepke,  Clunet,  56  (1929),  p.  184. 

401  ‘Although  the  Decree  of  13  December,  1918,  providing  for  expropriation  without  previous 
compensation  is  incompatible  with  ordre  public  in  France,  and  therefore  inapplicable  in  France,  yet 
it  is  not  the  concern  of  a  foreign  Government  to  interfere  with  legislation,  validly  adopted,  in  the 
territory  of  a  Government  invested  with  the  right  to  legislate  within  that  territory’:  Annual  Digest, 
4  (1927-8),  No.  42  at  p.  66.  The  inference  here  is  that  despite  the  broad  language  used  in  other 
cases,  the  ordre  public  exception  arises  in  situations  of  extra-territorial  confiscations,  which  are  not 
governed  by  the  international  law  lex  situs  rule.  This  case  was  ultimately  decided  on  the  basis  that 
the  plaintiff,  a  Russian  company,  had  been  dissolved  by  the  Russian  decree,  and  therefore  no  longer 
existed  in  France  either. 

402  Etat  Russe  v.  Cie.  Russe  de  Navigation  a  vapeur  et  de  Commerce  ( Ropit ),  Clunet,  52  (1925). 
p.  391  (‘Le  decret  du  26  janvier  1918  qui  a  proclame  notamment  la  nationalisation  de  la  flotte 
marchande  russe,  etant  contraire  a  l’ordre  public,  n’est  pas  opposable  erga  omnes,  hors  du  tern- 
toire  russe'  (emphasis  added));  URSS  v.  Intendant  General,  loc.  cit.  above  (n.  394)  (which  is 
compared  by  the  editors  of  the  Annual  Digest  with  the  English  case  The  Jupiter  (No.  3),  [1927] 
P  122);  Societe  Potasas  Ibericas  v.  Nathan  Bloch,  Annual  Digest,  9  (1938-40),  No.  54;  Jellinek  v. 
Levy  (1940),  ibid.  11  (1919-42),  No.  12;  Cie.  Franqaise  de  Credit  et  de  Banque  v.  Atard  (1969), 

52  ILR  8.  s  xt 

403  Etat  Russe  v.  Cie.  Ropit,  Clunet,  53  (1926),  p.  667,  Annual  Digest,  3  (1925-6),  No.  17;  Moulin 
v.  Volatron,  ibid.  8  (1935-7),  No.  67;  Credit  Fonder  v.  Narbonne,  Clunet,  96  (1969),  p.  912.  See 
also  US  v.  Bank  voor  Handel  en  Scheepvaart  NV,  International  Legal  Materials,  9  (1970),  P-  758J 
Wortley,  loc.  cit.  above  (n.  236),  at  p.  237.  In  Banque  et  Societe  des  Petroles  v.  El  Aguila,  International 
and  Comparative  Law  Quarterly,  4  0955),  P  288,  it  was  expressly  stated  that  public  policy  only 
applies  where  the  victims  of  nationalizations  are  French  nationals. 
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Indonesian  tobacco  nationalizations.  In  The  Rose  Maryi(ii  the  Supreme 
Court  of  Aden,  for  whose  decisions  the  UK  was  internationally  respon¬ 
sible,  refused  to  recognize  on  grounds  of  public  policy  the  nationalization 
by  Iran  of  oil  belonging  to  a  UK  national.  That  same  nationalization 
was  held  not  to  contravene  the  public  policy  of  either  Italy405  or  Japan.406 
Similarly,  on  grounds  of  public  policy  a  Dutch  court  refused  to  recognize 
the  nationalization  by  Indonesia  of  a  tobacco  concession  owned  by  Dutch 
nationals,407  while  recognition  was  afforded  to  the  same  nationalization 
by  a  West  German  court.408  Other  reasons  for  non-recognition  have 
been,  for  instance,  the  fact  that  the  property  title  in  question  was  invalid 
under  the  lex  situs 409  or  was  for  international  law  purposes  a  contractual 
right,410  or  consisted  of  intangible  property  rights411  which  are  not  subject 
to  the  lex  situs  rule,412  or  that  the  nationalization  was  extra-territorial.413 
It  is  submitted  that  there  are  no  cases  in  which  a  State,  bound  by  the  lex 
situs  rule  to  recognize  a  foreign-created  property  right,  has  refused  to  do 
so  on  the  grounds  of  its  municipal  public  policy,  and  that  despite  the 

404  Anglo-Iranian  Oil  Co.  v .  Jajfrate,  [1953]  1  WLR  246,  20  ILR  316. 

405  The  Miriella ,  Anglo-Iranian  Oil  Co.  v.  Societd  Petrolifera  Orientale ,  22  ILR  19;  Anglo-Iranian 
Oil  Co.  v.  Supor,  22  ILR  23.  On  similar  facts  in  BP  Exploration  Co.  (Libya)  Ltd.  v.  Astro  protector 
Compahia  Naviera  et  Sincat  (1974,  Italy),  Clunet,  103  (1976),  P-  174.  public  policy  was  held  to  be 
irrelevant  to  the  question  of  whether  the  Libyan  Government  had  good  title  to  nationalized  BP  oil. 

406  Anglo-Iranian  Oil  Co.  v.  Idemitsu  Kosan  Kabushiki  Kaisha,  20  ILR  3°5>  011  appeal,  ibid.  312- 

407  Senembah  Maatschappij  NV  v.  Republiek  Indonesie,  Bank  Indonesia  and  De  Twentsche  Bank 
NV,  Netherlands  International  Law  Review,  7  (i960),  p.  400.  See  also  Indonesian  Corporation  PT 
Escomptobank  v.  NV  Assurantie  Maatschappij  de  Nederlanden  van  1845,  ibid.  13  (1966),  p.  58  at 
p.  58,  and  the  Tribunal  d’Amsterdam,  21  February  1962,  Clunet,  96  (1969),  p.  976  at  p.  978. 

408  NV  Verenigde  Deli  Maatschappij en  and  NV  Senembah  Maatschappij  v.  Deutsch-Indonesische 
Tabak-Handelsgesellschaft  mbH,  26  ILR  16.  Cf.  Czechozlovak  Confiscatory  Decree  case.  Annual 
Digest,  16  (1949),  No.  14.  It  seems  that  a  forum  must  recognize  the  nationalization  by  another  State 
of  the  property  of  a  third  State’s  national  ( Dairs  &  Co.  v.  El  Aguila  (1939,  Netherlands),  ibid.  1 1 
(1919-42),  at  p.  19;  Davis  &  Co.  v.  Mexican  Eagle  Co.  (1940,  Netherlands),  ibid.  9  (1938-40),  No. 
12).  Also,  the  nationalization  by  a  State  of  the  property  of  a  national  company  should  be  recognized 
elsewhere,  even  if  that  company  was  wholly  owned  by  nationals  of  the  forum  State  (United  States 
of  Mexico  v.  Bataafsche  Petroleum  Mij.  (1938,  Netherlands),  ibid.  11  (1919-42),  No.  7;  Petroservice 
and  Credit  Minier  Franco- Roumain  v.  El  Aguila  (1941,  Netherlands),  ibid,  at  p.  17),  which  is 
consistent  with  the  principles  laid  down  in  the  Barcelona  Traction  case,  ICJ  Reports,  1970,  p.  3.  As 
in  1949  there  was  one  citizenship  common  to  East  and  West  Germans,  West  Germany  did  not  feel 
itself  obliged  to  recognize  an  East  German  confiscation  of  an  East  German’s  property  in  Expropriation 
(Soviet  Zone  of  Germany)  case,  Annual  Digest,  16  (1949),  No.  10. 

409  Societe  Potasas  Ibericas  v.  Nathan  Bloch ,  ibid.  9  (1938-40),  No.  54. 

410  For  example,  the  Royal  Dutch  cases,  ibid.  8  (1935-7),  at  p.  203;  Peru  v.  Peruvian  Guano  Co. 
(1887),  36  Ch.  489. 

411  For  example,  Novello  v.  Hinrichsen,  [1951]  Ch.  595;  Koh-i-Noor  v.  Hardtmuth  (Austria),  26 
ILR  40. 

412  See  above,  Part  II  (d)  (contractual  rights)  and  Part  II  (a)  (intangible  property  rights).  These 
rights  are  none  the  less  proprietary  in  that  they  are  governed  by  the  Morelli  principle,  though  in 
municipal  cases  the  application  of  public  policy  to  these  rights  has  not  been  distinguished  from  its 
application  to  foreign  laws  which  are  not  proprietary  at  all — e.g.  the  German  laws  on  the  personal 
status  of  Jews.  See  Annual  Digest,  8  (1935-7),  at  pp.  210  ff. 

413  Above,  Section  (c).  See  also  Compahia  Ron  Bacardi  SA  v.  Bank  of  Nova  Scotia,  193  F  Supp. 
814  (1961),  32  ILR  9;  Johnson  v.  Briggs,  12  NYS  2d  60  (1939),  Annual  Digest,  9  (1938-40),  No. 
33;  Sedgwick  Collins  v.  Rossia  Insurance  Co.,  loc.  cit.  above  (n.  387);  Koh-i-Noor  v.  Hardtmuth 
(1958,  Italy),  26  ILR  44,  45;  German  Assets  in  Switzerland  (I.G.  Farben)  case  (1949,  Switzerland), 
Annual  Digest,  16  (1949),  No.  31;  Rousseau  (1969,  Belgium),  69  ILR  7. 
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broad  language  used  in  some  municipal  cases,  the  application  of  such 
public  policy  would  not  be  consistent  with  a  State’s  international  law 
duty. 

While  the  municipal  public  policy  of  one  State  cannot  prevail  over  a 
binding  rule  of  international  law,  exceptions  to  international  law  rules 
could  be  provided  by  considerations  of  an  ordre  public  international ,  if 
such  a  thing  exists.414  There  are  authorities  in  support  of  it415  though 
they  are  not  numerous  and  it  is  difficult  to  find  evidence  of  an  international 
public  policy  which  exists  independently  of  the  concept  of  jus  cogens.416 
It  may  be  safe  to  say  that  international  public  policy  consists  of  at  least 
jus  cogens ,  although  even  so  it  is  not  possible  to  determine  with  accuracy 
what  is  the  content  of  jus  cogens.411  It  is  apparent  that  it  includes  among 
other  things  protection  from  slavery  and  racial  discrimination.418  Treaties 
which  violate  a  principle  of  jus  cogens  are  void,419  and  it  would  follow 
that,  a  fortiori,  a  municipal  law  or  decree  which  did  the  same  would  have 
to  be  void  for  international  law  purposes.  If  State  A  confers  the  status 
of  slave  on  a  person  in  its  territory  and  vests  ownership  of  that  slave  in 
one  of  its  nationals,  and  if  that  slave  is  then  taken  to  State  B,  in  the 
current  state  of  international  law,  State  B  will  not  only  not  be  bound  not 
to  recognize  that  foreign-created  property  right,  but  would  be  itself 
guilty  of  establishing  slavery  if  it  did  (since  it  cannot  claim  to  be 
recognizing  a  foreign  title  which  for  international  law  purposes  is  void 
and  therefore  does  not  exist).420  If  racial  discrimination  is  also  a  violation 
of  jus  cogens,  then  racially  discriminatory  confiscations  will  be  void  and 
not  recognizable  by  other  States.421  If  the  titles  of  subsequent  owners  of 

414  That  it  does  is  suggested  by  Lipstein,  loc.  cit.  above  (n.  64),  at  p.  153. 

415  Re  Krupp  and  others  (1948,  US  Military  Tribunal  at  Nuremberg),  Annual  Digest,  15  (1948), 
No.  214  at  p.  627:  ‘.  .  .  we  have  no  hesitancy  in  reaching  the  conclusion  that  if  Laval  or  the  Vichy 
Ambassador  to  Berlin  made  any  agreement  such  as  that  claimed  with  respect  to  the  use  of  French 
prisoners  of  war  in  German  armament  production,  it  was  manifestly  contra  bonos  mores  and  hence 
void.’  See  also  Oscar  Chinn  case,  PCIJ,  Series  A/B,  No.  63,  Annual  Digest,  7  (i933~4)>  No.  130; 
Negreanu  v.  Meyer  and  Son,  Recueil  des  decisions  des  tribunaux  arbitraux  mixtes,  vol  5,  p.  200  at 
p.  21 1 . 

416  See  the  discussion  in  Nguyen  Quoc  Dinh,  Daillier  and  Pellet,  Droit  international  public  (2nd 
edn.,  1980),  pp.  190  ff.  In  Verdross,  op.  cit.  above  (n.  2),  the  index  entry  'ordre  public’  refers  to  his 
discussion  at  p.  130  of  jus  cogens.  Brownlie,  op.  cit.  above  (n.  24),  discusses  jus  cogens  at 
pp.  512  ff.  but  makes  no  reference  to  international  public  policy.  Likewise  O’Connell,  op.  cit.  above 
(n.  16),  at  p.  244,  who  refers  to  jus  cogens  as  ‘an  inseparable  concomitant  of  an  international 
public  order’. 

117  Brownlie,  op.  cit.  above  (n.  24),  at  pp.  512  ff. 

418  See  above,  n.  416;  Barcelona  Traction  case,  ICJ  Reports,  1970,  p.  3  at  p.  32  (in  which  the 
term  ‘jus  cogens’  is,  however,  not  used). 

419  Vienna  Convention  on  the  Law  of  Treaties,  1969,  Article  53,  American  Journal  of  International 
Law ,  63  (1969),  p.  875;  International  Legal  Materials,  8  (1969),  p.  679. 

420  See  above,  n.  142.  Thus  it  may  be  concluded  that  the  decision  in  The  Enterprise,  Moore, 
International  Arbitrations,  vol.  4,  p.  4349,  would  have  been  totally  different  today. 

421  There  is  some  support  for  this  proposition:  Re  Helbert  Wagg,  [1956]  1  All  ER  129,  139: 
‘English  courts  will  not  recognise  the  validity  of  foreign  legislation  aimed  at  confiscating  the  property 
of  particular  individuals  or  classes  of  individuals’;  Novello  v.  Hinrichsen,  [  1 95 1 1  Ch-  1026,  [1951]  2 
All  ER  459;  Lederer  Ponzer  v.  Rautenstrauch,  18  ILR  No.  47;  Confiscation  of  Property  of  Sudeten 
Germans  case  (1948,  West  Germany),  Annual  Digest,  15  (1948),  No.  12;  Czechoslovak  Confiscatory 


226 


PUBLIC  INTERNATIONAL  LAW  AND 


such  property  are  in  fact  recognized  by  other  States,  it  must  be  asked 
whether  such  recognition  is  similarly  racially  discriminatory  and  void, 
or  whether  it  amounts  to  an  ‘ordinary’  expropriation.  In  the  former  case, 
no  matter  how  often  title  purportedly  changes  hands  in  no  matter  how 
many  different  situses,  States  will  still  have  a  duty  to  recognize  the 
original  owner  as  having  title,  which  undermines  the  certainty  of 
international  trade.  In  the  latter  case,  the  victim  of  the  confiscation  is 
forced  to  rely  on  a  diplomatic  remedy,  which,  if  he  is  a  national  of  the 
confiscating  State,  is  unlikely  to  be  forthcoming.422 

Jus  cogens,  on  the  current  state  of  international  law,  is  unlikely  to  have 
a  wider  effect  than  this  on  property  titles.423  The  question  remains 
though  whether  there  exists  an  international  public  policy  wider  than 
the  concept  of  jus  cogens.  In  The  Enterprise 424  it  was  held  that  American 
nationals’  title  to  slaves  had  to  be  recognized  in  Bermuda  as  slavery  was 
at  that  time  ‘not  contrary  to  the  law  of  nations’.  The  inference  is  that 
States  do  not  have  a  duty  to  (or  have  a  duty  not  to?)  recognize  foreign- 
created  property  rights  which  are  contrary  to  international  law.  Except 
in  cases  such  as  slavery,  which  violates  jus  cogens,  it  is  difficult  to  see 
that  a  property  title  itself  could  violate  international  law. 420  The  question 
is  whether  a  property  right  will  form  an  exception  to  the  lex  situs  principle 
where  the  circumstances  surrounding  its  creation  violate  international 
law.426  Assuming  the  answer  is  yes,  further  complications  arise.  First, 


Decree  case,  ibid.  16  (1949),  No.  14  (discussed  by  Reeves,  ‘Act  of  State — Foreign  Decisions  cited 
in  the  Sabbatino  Case’,  Fordham  Law  Review,  33  (1965),  pp.  663-7  esp.  at  p.  666);  Koh-i-Noor  v. 
Hardtmuth,  26  ILR  40.  Compare  Jellinek  v.  Levy,  Annual  Digest,  1 1  (1919-42),  No.  12  (discriminat¬ 
ory  confiscation  contrary  to  French  public  policy),  and  Hollart  v.  Moravia  (1949,  France),  ibid.  16 
(1949),  No.  7  (discriminatory  confiscation  contrary  to  ‘international  public  order’).  See  also  Section 
428  of  the  Restatement  of  the  Foreign  Relations  Law  of  the  United  States  {Revised),  Tentative  Draft 
No.  4,  discussed  in  Halberstam,  ‘Sabbatino  Resurrected:  the  Act  of  State  Doctrine  in  the  Revised 
Restatement  of  United  States  Foreign  Relations  Law’,  American  Journal  of  International  Law,  79 
(1985),  p.  68.  Cf.  Perrin-Taunes  es-qualite  v.  Masi  (Monaco),  ibid.  43  (1949),  p.  820;  Anglo-Iraman 
Oil  Co.  v.  Supor,  22  ILR  23  at  p.  39;  Bernstein  v.  Van  Heyghen  Freres,  163  F  2d  246  (i947).  Annual 
Digest,  14  (1947),  No.  5.  Note  also  that  the  Indonesian  tobacco  nationalizations,  which  were 
recognized  in  West  Germany,  were  arguably  discriminatory  against  the  Dutch — see  Domke,  loc. 
cit.  above  (n.  151),  at  p.  307.  See  further  Williams  &  Humbert  Ltd.  v.  W.  &  H.  Trade  Marks 
( Jersey )  Ltd.,  [1985]  3  WLR  501. 

422  The  answer  to  this  question  would  be  relevant  to  whether  the  Monegasque  decision  of  Perrin- 
Taunes  es-qualite  v.  Masi  (previous  note)  had  to  be  recognized  outside  Monaco.  After  the  Second 
World  War  the  West  German  courts  refused  recognition  of  Nazi  confiscations  of  Jewish  property. 
In  so  far  as  the  present  owners  of  that  property  were  foreigners,  presumably  Germany’s  responsibility 
to  compensate  them  under  the  Morelli  principle  could  depend  on  whether  their  titles  were  already 
void  for  international  law  purposes. 

423  See,  e.g.,  De  Sanchez  v.  Banco  Central  de  Nicaragua,  770  F  2d  1385,  1394  (1985),  American 

Journal  of  International  law,  80  (1986),  p.  658  at  p.  660,  in  which  it  was  stated  that,  unlike  violations 
such  as  murder,  torture  and  slavery,  the  ‘taking  by  a  State  of  its  national’s  property  does  not 
contravene  the  international  law  of  minimum  human  rights’.  424  Above,  n.  282. 

425  Cf.  Brownlie,  op.  cit.  above  (n.  24),  at  pp.  538-9.  Pirates  will  not  be  recognized  as  having 
obtained  title  to  stolen  goods  anywhere  in  the  world  (Guyer  v.  Aquilar  (1798),  101  ER  1196;  In  re 
Piracy  Jure  Gentium,  [1934]  AC  584),  but  in  this  situation  no  title  will  have  been  conferred  by  any 
system  of  municipal  law. 

426  Wortley,  loc.  cit.  above  (n.  236),  at  pp.  251-2,  supports  this  view.  He  says  that  some  States 
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does  a  violation  of  international  law  in  the  creation  of  a  property  right 
give  rise  to  a  duty  or  a  discretion  for  other  States  not  to  recognize  it?  If 
it  gives  rise  to  a  discretion,  will  a  decision  by  a  second  situs  to  recognize 
the  title  bind  a  third  and  subsequent  situs,  or  will  every  subsequent  situs 
have  the  same  discretion?  If  it  gives  rise  to  a  duty,  and  a  second  situs 
recognizes  the  property  in  breach  of  that  duty,  how  is  State  responsibility 
to  be  apportioned  between  the  creating  State  and  the  recognizing  State, 
and  what  will  be  the  duty  of  subsequent  situses?  (Presumably  the  second 
situs’s  recognition,  itself  contrary  to  international  law,  would  not  be 
recognizable  by  the  third  situs.)  Secondly,  what  effect  would  this  wider 
international  public  policy  have  on  treaties?  If  public  policy  is  not  to  be 
equated  with  jus  cogens ,  then  a  treaty  will  not  be  void  on  the  grounds  of 
public  policy,  and  neither  should  effect  be  denied  to  any  of  its  provisions, 
at  least  in  so  far  as  they  affect  the  rights  of  other  contracting  parties.  To 
the  extent  that  they  affect  the  rights  of  non-contracting  parties,  they  may 
be  treated  as  municipal  legislation  which  does  the  same. 

It  is  true  that  in  the  Georges  Pinson  case427  the  Franco-Mexican  Mixed 
Claims  Commission  said  that  ‘the  very  fact  of  the  existence  of  a  previous 
treaty  or  of  rules  of  customary  law  constitutes  an  absolute  impediment 
to  the  State  to  enact  valid  constitutional  provisions  in  conflict  with  the 
rules  of  international  law.  The  mere  existence  of  the  latter  implies  a 
corresponding  restriction  on  the  sovereignty  of  the  State.’  Even  if  this 
passage  must  be  read,  as  Morgenstern428  suggests,  as  meaning  that 
municipal  law  inconsistent  with  international  law,  while  valid  in  the 
municipal  sphere  of  the  enacting  State,  will  be  given  no  effect  in 
international  law,  it  still  has  a  direct  bearing  on  the  operation  of  the  lex 
situs  principle.  Nevertheless,  State  practice  and  common  sense  show  that 
a  property  title  arising  out  of  a  previous  breach  of  international  law 
cannot  always  be  treated  in  this  way. 

One  situation  in  which  the  creation  of  a  property  right  arises  from  a 
breach  of  international  law  is  where  the  creating  situs  is  territory 
unlawfully  occupied  or  annexed  by  another  State,  since  the  application 
by  that  State  of  its  law  to  that  territory  is  illegal.  While  the  annexation 
or  occupation  itself  may  be  an  act  of  aggression  contrary  to  jus  cogens, 429 
it  is  not  possible  to  characterize  the  creation  of  the  property  interest  in 
the  same  way.  As  was  explained  above,430  the  lex  situs  is  determined  by 
reference  to  the  effectiveness  of  the  government  of  a  territory,  rather 
than  its  legality,  so  that  de  jure  recognition  is  not  relevant  for  these 
purposes.  Brownlie431  points  out  that  grants  of  nationality  by  an  unlawful 

will  refuse  recognition  to  any  seizure  of  property  not  positively  permitted  by  international  law, 
though  it  is  submitted  that  as  a  general  principle  of  law,  anything  that  is  not  prohibited  is  permitted. 

427  Annual  Digest ,  4  (1927-8),  No.  370  at  p.  546. 

428  ‘Judicial  Practice  and  the  Supremacy  of  International  Law’,  this  Year  Book ,  27  (i95°)>  P  42 

at  p  4S  429  See  above,  n.  416.  430  Section  (d). 

434  Op.  cit.  above  (n.  24),  at  p.  510.  See  also  Brownlie,  ‘The  Relations  of  Nationality  in  Public 
International  Law’,  this  Year  Book ,  39  (1963).  P  284  at  PP-  226-8,  344-5. 
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occupant  will  be  recognized  internationally  ‘since  nationality  may  be 
regarded  as  a  status  and  nullification  of  grants  may  have  harmful 
consequences’.  The  same  observations  are  applicable  with  respect  to 
property.  There  are  no  instances  of  States  not  applying  the  law  of  a 
government  afforded  de  facto  recognition  as  the  lex  situs  on  the  basis  that 
the  sovereignty  it  exercises  over  the  situs  is  unlawful. 

The  connection  between  the  conferring  of  a  property  title  and  illegality 
is  much  closer  when  the  property  of  local  inhabitants  of  a  territory 
is  expropriated  without  compensation  by  a  belligerent  occupant  in 
wartime.432  Pillage  in  wartime  by  individual  soldiers  is  prohibited  by 
Article  47  of  the  Hague  Regulations,433  and  where  it  occurs,  only 
possession,  but  not  title  to  property,  will  pass.434  At  the  Tokyo  and 
Nuremberg  Trials  it  was  further  held435  that  State-organized  pillage  by 
the  belligerent  as  a  means  of  economic  warfare  itself  constitutes  illegal 
plunder  and  looting.436  Schwarzenberger437  concludes  that  such  pillage 
will  not  give  international  title  to  the  occupying  power,  and  will  not  be 
recognized  by  either  enemy438  or  neutral  States,439  though  he  cautions 
that  ‘To  be  acceptable,  so  far-reaching  an  inference  would  require 
convincing  evidence  [of  illegality]  in  its  support’.440  However,  once 
shown  to  be  illegal,  for  international  law  purposes  property  will  not  have 
vested  in  the  belligerent  or  even  in  subsequent  purchasers  who  are  bona 
fide  and  have  given  value.441  Nevertheless,  it  is  difficult  to  see  this 
situation  as  an  exception  to  the  lex  situs  principle,  if  the  laws  of  the 
belligerent  occupant  are  not  considered  to  be  the  lex  situs.  Under 
international  law  the  belligerent  occupant  has  a  duty  to  respect  the  law 
in  force  in  the  occupied  territory  unless  absolutely  prevented  or  unless 
these  laws  constitute  a  threat  to  the  security  of  the  occupant.442  The 

432  It  might  be  thought  that  the  following  remarks  with  respect  to  belligerent  occupants  would 
apply  a  fortiori  to  illegal  occupants.  However,  the  authorities  appear  to  treat  all  de  facto  governments 
in  peacetime  in  the  same  manner,  whether  their  exercise  of  sovereignty  over  a  particular  area  is 
lawful  or  not. 

433  See  Responsibility  of  Germany  for  Acts  Committed  ( Naulilaa  case)  ( 1 930),  Reports  of  International 
Arbitral  Awards,  vol.  2,  p.  1037  at  p.  1040. 

434  Schwarzenberger,  International  Law  as  applied  by  International  Courts  and  Tribunals,  vol.  2 

(1968),  The  Law  of  Armed  Conflict,  p.  276.  435  Ibid.,  p.  249. 

436  See  also  the  Gold  of  the  National  Bank  of  Albania  case  (1953),  Reports  of  International  Arbitral 
Awards,  vol.  12,  p.  19,  Annuaire  suisse  de  droit  international,  10  (1953),  p.  1 1  at  p.  43,  and  Geneva 
Convention  IV,  1949,  Articles  33,  55. 

437  Op.  cit.  above,  n.  434,  citing  the  Gold  of  the  National  Bank  of  Albania  case,  loc.  cit.  (previous 
note). 

438  Netherlands  v.  Federal  Reserve  Bank,  201  F  2d  455  (1953),  18  ILR  588;  Menzel  v.  List,  267 
NYS  2d  804  (1966),  42  ILR  34;  USA  v.  Dollfus  Mieg,  [1952]  AC  582;  Bataafsche  Petroleum  v.  War 
Damage  Commission  (1956,  Singapore),  23  ILR  810. 

439  Rosenberg  v.  Fischer  (1948,  Switzerland),  Annual  Digest,  15  (1948),  No.  150,  Swiss  Yearbook 
of  International  Law,  6  (1949),  p.  139;  P  v.  AG,  K  and  P  (1948,  Switzerland),  Annual  Digest,  15 
(1948),  No.  196. 

440  See,  e.g.,  Ministero  della  Difesa-Esercito  v.  Salamone  (1950,  Italy),  18  ILR  No.  21 1. 

441  Requisitioned  Property  ( Austria )  case  (1951,  Austria),  18  ILR  No.  215;  Menzel  v.  List,  loc.  cit. 
above  (n.  438);  Pensioenfonds  v.  PCG  (1951,  Netherlands),  18  ILR  No.  208. 

442  Hague  Regulations,  Article  43;  Geneva  Convention  IV,  1949,  Article  64  (1);  Milaire  v. 
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problem  is  to  decide  whether,  in  cases  where  the  occupying  power  enacts 
confiscatory  legislation  in  breach  of  this  duty,  the  legislation  is  void  for 
international  law  purposes,  or  whether  the  criterion  of  effectiveness,  used 
to  decide  questions  of  recognition,  should  apply  here  too.443  The  fact 
that  at  the  end  of  the  war  the  occupied  countries  themselves  did  not 
recognize  these  confiscations444  suggests  that  the  legislation  itself  is 
void445  on  the  ground  that  the  belligerent  did  not  have  sovereignty  over 
the  occupied  area,  a  view  supported  by  the  language  used  in  the  court 
decisions.446  Thus,  it  is  submitted,  the  effect  of  belligerent  occupation 
should  be  explained  as  one  aspect  of  the  definition  of  which  body’s  laws 
constitute  the  lex  situs** 7  rather  than  as  an  exception  to  the  lex  situs 
principle  itself. 

If  expropriations  by  belligerent  occupants  are  completely  void  for 
international  purposes,  what  is  the  position  of  an  uncompensated  expro¬ 
priation  carried  out  by  the  recognized  government  of  the  day  of  that 


Germany  (1923),  Recueil  des  decisions  des  tribunaux  arbitraux  mixtes,  vol.  2,  p.  715;  Schwarzenberger, 
op.  cit.  above  (n.  434),  Ch.  14. 

443  Koninklijke  Lederfabriek  ‘ Oisterwijk ’  NV  v.  Chase  National  Bank ,  Annual  Digest,  10  (1941- 
2),  No.  172  at  p.  592,  talks  of  a  belligerent  occupant  not  even  being  a  de  facto  government. 

444  Anciens  Etablissements  Graf  Freres  v.  Societe  La  Mure  (1951,  France),  18  ILR  No.  205;  Blum 
v.  Societe  d'lnjection  Rapide  (1955,  France),  22  ILR  1007;  Bertrand  v.  Bontemps  (1951,  Belgium), 
18  ILR  No.  209;  Pensioenfonds  v.  PCG  (195 1 ,  Netherlands),  18  ILR  No.  208;  Requisitioned  Property 
( Austria )  case  (1951,  Austria),  18  ILR  No.  215. 

445  Since  if  the  legislation  were  valid,  but  other  States  were  not  bound  to  recognize  it,  presumably 
the  situs  would  still  be  bound  under  the  Morelli  principle.  A  change  in  the  effective  government  of 
a  continuing  State  does  not  alter  any  of  the  international  responsibilities  of  that  State. 

446  Bertrand  v.  Bontemps ,  loc.  cit.  above  (n.  444):  'In  the  present  case  the  requisition  was  unlawful 
and  therefore  void  .  .  .  The  German  State  accordingly  at  no  time  obtained  ownership  of  the  vehicle’ 
(emphasis  added)  — i.e.  even  during  the  German  occupation,  the  German  State  only  had  possession 
but  not  title;  Pensioenfords  v.  PCG,  loc.  cit.  above  (n.  441);  ‘The  Court  stated  in  express  terms  that 
it  regarded  any  dispossession  of  an  owner  by  the  enemy  as  theft,  unless  the  seizure  had  taken  place 
in  compliance  with  the  relevant  provisions  of  international  law.’  None  of  the  cases  talk  in  terms  of 
non-recognition  rather  than  of  the  voidness  of  the  purported  transfer  of  property.  In  cases  of 
inconsistency  between  the  laws  of  the  occupying  power,  exceeding  the  authority  given  in  Article  43 
of  the  Hague  Regulations  and  those  of  the  government  of  the  occupied  State,  the  latter  have 
consistently  been  allowed  to  prevail,  even  when  enacted  after  occupation  by  a  government  in  exile. 
See  especially  State  of  the  Netherlands  v.  Federal  Reserve  Bank ,  Annual  Digest,  18  (1951),  No.  174 
at  pp.  568-9,  but  also  Agrocide  v.  Arsocid  (1946,  Netherlands),  ibid.  13  (1946),  No.  142;  Public 
Prosecutor  v.  Reidar  Haaland  (1945,  Norway),  ibid.  12  (1943-5),  No.  154;  Re  Hoogeveen  et  al.  ( 1 944. 
Belgium),  ibid.,  No.  148;  Stasiuk  and  Jagnycz  v.  Klewec  (1927,  Poland),  ibid.  4  (1927-8),  No.  380; 
De  Nimal  v.  De  Nimal  (1919,  Belgium),  ibid.  1  (1919-22),  No.  31 1;  Delville  v.  Servais  (Belgium), 
ibid  12  (1943-5),  No.  157.  Cf.  Occupation  of  Cavalla  case  (1930,  Greece),  ibid.  5  (1929-30),  No. 
292;  Hunzedalv.’Smit  (1940,  Netherlands),  ibid.  11  (1919-42),  No.  20;  Rosenberg  v .  Fischer  (19 48, 
Switzerland),  ibid.  15  (1948),  No.  150. 

447  In  State  of  the  Netherlands  v.  Federal  Reserve  Bank ,  201  F  2d  455  ( 1 95 3 )»  l° 

a  US  court  held  a  decree  of  the  Netherlands  Government-in-exile  to  be  the  lex  situs  governing 
property  in  Netherlands  territory.  The  court  spoke  in  terms  of  public  policy,  but  the  case  was 
basically  decided  on  the  point  that  ‘military  occupation  by  a  belligerent  enemy  does  not  transfer 
sovereignty  of  the  occupied  area  to  the  enemy’.  It  seems,  however,  that  once  hostilities  cease,  the 
belligerent  occupant  may  establish  itself  as  the  de  facto  government  of  the  territory:  Aboitiz  &  Co. 
v  Price  99  F  Supp.  602  (1951),  18  ILR  No.  182.  See  also  Werfel  v.  Zivnostenska  Banka,  23  NYS 
2d  101  ’(1940);  Re  Amand,  [1941]  2  KB  239;  O’Connell,  op.  cit.  above  (n.  16),  at  pp.  798-808; 
Sauveplanne,  loc.  cit.  above  (n.  359)>  PP-  4° 
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State  of  the  property  of  an  alien?  Here  there  is  no  question  that  the 
confiscatory  measure  is  indeed  the  lex  situs.  If  the  explanation  of 
belligerent  occupancy  given  above  is  correct,  there  will  be  no  grounds 
for  other  States  to  refuse  recognition  of  the  measure.  Non-recognition 
would  only  apply  if  a  determination  by  the  situs  of  a  property  title  were 
said  to  be  invalidated  by  an  associated  delict — i.e.  the  non  payment 
of  compensation.448  However,  as  Baade  points  out,449  the  national  State 
of  the  expropriated  alien  is  capable  of  waiving  its  claim,  and  as  a  matter 
of  principle,  third  States  should  not  be  able  to  treat  as  void  the  title  of 
the  expropriating  State  when  the  victim’s  national  State  is  willing  to 
recognize  it.  As  there  may  never  be  a  formal  waiver  of  the  claim,  but 
merely  acquiescence,  it  is  not  practical  either  to  treat  the  expropriation 
as  void  until  the  claim  is  waived. 

There  are  admittedly  authorities  for  the  proposition  that  where  a  State 
takes  property  without  giving  adequate  compensation,  there  will  be  a 
duty  to  give  it  back,450  which  is  consistent  with  the  theory  that  the  title 
of  the  taking  State  is  void.  Some  writers  have  argued  against  restitution 
as  an  international  law  remedy  in  principle.  Some  international  tribunals 
have  refused  to  award  it  on  the  grounds  of  practical  unenforceability,451 
and  while  it  is  difficult  to  see  how  an  order  for  restitution  by  an 
international  tribunal  should  be  any  less  enforceable  than  an  order  for 
damages,  the  position  of  municipal  tribunals  is  different.  While  an  order 
for  damages  could  be  pursued  in  the  municipal  courts  of  any  State  in 


448  Or,  in  other  words,  if  expropriation  without  compensation  were  a  ‘monad  delict’  rather  than 
a  legal  act  accompanied  by  a  delict.  See  Singer,  ‘Act  of  State  Doctrine  of  the  United  Kingdom:  An 
Analysis  with  Comparisons  to  United  States  Practice’,  American  Journal  of  International  Law,  75 
(1981),  p.  283  at  p.  309. 

449  Baade,  ‘Indonesian  Nationalisation  Measures  Before  Foreign  Courts — A  Reply’,  ibid.  54 
(i960),  p.  801  at  p.  803. 

450  Forests  of  Central  Rhodopia  case,  Annual  Digest,  7  (1933-4),  No.  39;  German  Settlers  in  Poland 

(1923),  PCIJ,  Series  B,  No.  6;  Temple  of  Preah  Vihear  case,  ICJ  Reports,  1962,  p.  5;  Chorzow 
Factory  case  (1928),  PCIJ,  Series  A,  No.  17  at  p.  47:  ‘The  essential  principle  contained  in  the  actual 
notion  of  an  illegal  act  ...  is  that  reparation  must,  as  far  as  possible,  wipe  out  all  the  consequences 
of  the  illegal  act  and  reestablish  the  situation  which  would,  in  all  probability,  have  existed  if  that 
act  had  not  been  committed.  Restitution  in  kind,  or,  if  this  is  not  possible,  payment  of  a  sum 
corresponding  to  the  value  which  a  restitution  in  kind  would  bear  .  .  .’  (emphasis  added).  See  also 
Texaco  v.  Libyan  Arab  Republic  (1977),  53  ILR  389,  498:  .  .  the  principle  [in  the  Chorzow  Factory 

case]  was  expressed  in  such  general  terms  that  it  is  difficult  not  to  view  it  as  a  principle  of  reasoning 
having  the  value  of  a  precedent.’  Specific  restitution  was  asked  for  in  the  Anglo-Iranian  Oil  Co. 
case,  ICJ  Reports,  1952,  p.  93  at  pp.  95-6,  the  Nottebokm  case,  ICJ  Reports,  1955,  p.  3  at  p.  7,  and 
the  Interhandel  case,  ibid.  1959,  p.  6  at  p.  9,  pursuant  to  Article  36  (2)  (d)  of  the  ICJ  Statute  (which 
allows,  but  does  not  oblige,  the  Court  to  grant  it),  though  none  of  these  cases  was  decided  on  the 
merits.  See  also  the  OECD  Draft  Convention  on  State  Responsibility,  International  Legal  Materials, 
7  (1968),  p.  124;  Sohn  and  Baxter,  ‘Responsibility  of  States  for  Injuries  to  the  Economic  Interests 
of  Aliens’,  American  Journal  of  International  Law,  55  (1961),  p.  545  at  pp.  556—7;  O’Connell, 
op.  cit.  above  (n.  16),  at  p.  1114;  Baade,  loc.  cit.  (previous  note),  at  p.  831;  Higgins,  loc.  cit.  above 
(n.  20),  at  p.  318. 

451  Liamco  v.  Libya  (1977),  62  ILR  141,  at  pp.  198-200.  In  BP  v.  Libya  (1974),  53  ILR  297,  the 
tribunal  was  asked  to  grant  not  an  order  for  restitution  but  a  declaration  that  BP  was  still  entitled 
to  the  property.  The  Tribunal  saw  no  distinction  between  the  two.  See  Higgins,  loc.  cit.  above 
(n.  20),  at  pp.  317-18. 
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which  the  confiscating  State  has  assets,452  municipal  courts  will  only  be 
in  a  position  to  enforce  an  order  for  restitution  once  the  object  of  the 
property  rights  in  dispute  is  brought  into  their  territory.  If  the  title  is 
void  ab  initio  for  international  law  purposes,  however,  the  confiscating 
State  could  sell  the  property  to  a  second  alien  and  then  reconfiscate 
without  being  internationally  liable  under  the  Morelli  principle,  since  it 
never  would  have  given  that  alien  any  title  in  the  first  place.  It  the  State 
is  to  be  held  liable  in  this  situation,  there  must  be  an  international  law  title 
passing  from  the  original  owner  to  the  confiscating  State.  Furthermore,  if 
the  expropriated  property  is  removed  from  the  confiscating  State’s  terri¬ 
tory  and  the  latter’s  title  is  not  recognized  in  the  new  location,  what  would 
be  the  position  where  compensation  is  later  paid,  or  a  settlement  reached 
with  the  national  State  of  the  former  owner?  Even  if  the  latter  agrees  in  a 
treaty  to  recognize  the  title  of  the  former,  this  treaty  is  unable  to  affect  the 
title  to  the  object  now  situated  in  a  third  State.453 

It  is  suggested,  then,  that  in  cases  of  confiscation  in  which  restitution 
was  awarded  this  was  done  because  it  was  the  best  of  all  available 
remedies  in  the  circumstances  and  not  because  it  is  the  prime  or  universal 
remedy.454  There  are  too  many  cases  in  which  restitution  was  either  not 
asked  for455  or  not  given456  to  reach  any  other  conclusion.  Moreover, 
because  of  the  practical  difficulties  of  any  other  solution,  restitution 
should  be  seen  as  a  prospective  remedy,  a  giving  back  by  the  confiscating 
State  of  the  title  taken,  rather  than  a  declaration  of  the  ab  initio  voidness 
of  the  confiscation.  The  confiscating  State  will  have  had  title  in  the 
meantime,  and  wall  have  been  able  to  give  it  to  other  persons,  who  in 


452  'phe  ability  of  the  municipal  courts  of  one  State  to  award  damages  against  another  State  is, 
of  course,  subject  to  the  international  law  rules  of  sovereign  immunity.  The  question  of  whether 
expropriation  of  property  by  a  State  is  a  sovereign  act  immune  from  the  jurisdiction  of  the  courts 
of  other  States  is  a  controversial  one.  The  US  Foreign  Sovereign  Immunities  Act  1976,  Section 
1605  (a)  (3)  provides  that  a  foreign  State  shall  not  enjoy  jurisdictional  immunity  in  any  case  ‘in 
which  the  rights  in  property  taken  in  violation  of  international  law  are  in  issue  and  that  property 
or  any  property  exchanged  for  such  property  is  present  in  the  United  States  in  connection  with  a 
commercial  activity  carried  on  in  the  United  States  by  the  foreign  State  .  Cf.  Carey  v.  National  Oil 
Corp.,  453  F  Supp.  1097,  1098  (1978)  (‘nationalisation  is  the  quintessentially  sovereign  act,  never 
viewed  as  having  a  commercial  character’);  Hunt  v.  Mobil  Oil  Corp.,  550  F  2d  68,  73  ( 1 977);  Victory 
Transport  v.  Comisaria  General,  336  F  2d  354  (1964),  35  ILR  110. 

453  Braybrooke,  loc.  cit.  above  (n.  1 79) »  <*t  P-  94*  also  says  that  as  a  confiscation  is  an  injury 
inflicted  on  one  State  by  another,  the  individual  concerned  should  not  have  any  standing  to  claim 
in  respect  of  it,  especially  in  the  municipal  courts  of  another  State.  Braybrooke,  however,  fails  to 
distinguish  the  issues  of  the  delictual  responsibility  of  the  expropriating  State  and  the  question  of 
title  to  the  property  concerned,  recognizable  by  all  States. 

454  Braybrooke,  loc.  cit.  above  (n.  179),  at  p.  91;  Baade,  loc.  cit.  above  (n.  449),  at  p.  814; 
O’Connell,  op.  cit.  above  (n.  16),  at  p.  1114. 

455  Delagoa  Bay  Railway  case  (1900),  British  Digest  of  International  Law,  vol.  5,  p.  535;  Lena 
Goldfields  arbitration,  Annual  Digest,  5  (1929-30),  No.  1;  Losinger  &  Cie.  SA  v.  Government  of 
Yugoslavia  (1936),  PCIJ,  Series  C,  No.  78;  Saudi  Arabia  v.  Aramco  (1958),  27  ILR  117;  Sapphire 
International  Petroleums  Ltd.  v.  National  Iranian  Oil  Co.  (1963),  35  ILR  136,  and  see  Baade,  loc. 
cit.  above  (n.  449),  at  pp.  827  f.  Also  BP  v.  Libya  (1974).  S3  ILR  297,  at  p.  336. 

456  Baade,  loc.  cit.  above  (n.  449),  at  pp.  827  f.;  Nicholson,  loc.  cit.  above  (n.  92),  at  p.  404; 
Higgins,  loc.  cit.  above  (n.  20),  at  p.  318. 
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turn  may  not  be  deprived  of  it  without  compensation.  Kven  authorities 
supporting  restitution  as  a  remedy  recognize  that  it  will  not  be  available 
where  the  property  has  passed  to  a  third  party.407  If  the  confiscating 
State’s  title  really  were  void,  the  property  could  be  restored,  and  it  would 
be  up  to  the  national  State  of  the  subsequent  ‘owner  ,  rather  than  of  the 
original  owner,  to  pursue  a  claim  for  monetary  compensation. 

State  practice  shows  clearly  that  there  is  no  duty  to  treat  an  uncompen¬ 
sated  expropriation  as  void.  The  countless  act  of  State  cases408  show  this. 
Therefore  the  title  cannot  be  void  for  international  law  purposes 
otherwise  recognition  of  it  would  be  an  expropriation  by  the  recognizing 
State  of  the  original  owner’s  title.  It  could  at  best  be  argued  that  the 
confiscation  is  not  void,  but  that  other  States  have  a  discretion  not  to 
recognize  it.459  The  problems  that  this  solution  leads  to  have  already 
been  mentioned.  A  further  problem  is  that  it  is  difficult  always  to  tell 
when  a  confiscation  has  taken  place,  given  the  diversity  of  views  as  to 
what  compensation  is  payable.  Where  some  compensation  has  been  paid 
but  is  arguably  inadequate,  the  question  is  one  which  it  is  proper  to 
solve  by  international  arbitration  and  not  before  the  municipal  tribunals 
of  an  uninvolved  State.  Moreover,  where  in  this  situation  the  confiscation 
is  not  recognized  by  a  municipal  court,  the  original  owner  will  have  the 
benefit  both  of  the  property  in  dispute  and  of  the  partial  compensation 
paid.  If  in  subsequent  arbitration  it  is  established  that  the  amount  of 
compensation  was  in  fact  adequate,  the  non-recognizing  State  would  be 
responsible  to  the  confiscating  State  for  expropriation.  There  is  a  further 
problem.  If  property  is  confiscated  by  State  A  without  compensation 
and  then  is  taken  to  State  B,  State  B  will  have,  on  this  hypothesis,  a 
discretion  whether  to  recognize  the  confiscation  as  valid  or  not.  Whichever 
party  it  favours,  will  that  party  be  said  to  have  acquired  a  property  right 
under  the  law  of  State  B,  which  must  then  be  recognized  under  the  lex 
situs  rule  by  the  subsequent  situs,  State  C?  If  the  answer  is  yes,  then  the 
discretion  to  decide  whether  a  confiscation  is  valid  or  not  really  only 
belongs  to  the  first  subsequent  situs,  which  is  a  completely  arbitrary  way 
of  deciding  the  question.  If  the  answer  is  no,  and  every  subsequent  situs 
has  a  discretion  to  treat  the  confiscation,  and  the  subsequent  chain  of 
title,  as  valid  or  not,  the  objectivity  of  property  for  international  law 
purposes  would  vanish.  One  person  might  be  recognized  as  owner  in 
half  the  States  in  the  world,  and  another  by  the  other  half.460 


457  Higgins,  loc.  cit.  above  (n.  20),  at  p.  314;  Bogdan,  op.  cit.  above  (n.  26),  at  p.  95;  Confiscation 
of  Machine  (Germany)  case  (1951,  West  Germany),  18  ILR  No.  44. 

458  See  below,  Part  V,  especially  the  lex  situs  cases  at  n.  477. 

459  For  example,  Baade,  loc.  cit.  above  (n.  449),  at  p.  834;  Bogdan,  op.  cit.  above  (n.  26),  at 
p.  104  nn.  48,  52;  Lipstein,  loc.  cit.  above  (n.  220),  at  p.  188;  Wortley,  loc.  cit.  above  (n.  236),  at 
pp.  204  ff. 

460  Bogdan,  op.  cit.  above  (n.  26),  at  p.  104  n.  56,  cites  authors  who  support  the  recognition  of 
confiscations  on  the  grounds  that  limping  titles  are  undesirable.  See  also  Domke,  loc.  cit.  above 
(n.  151),  at  p.  308. 
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For  this  reason,  the  question  of  the  lawfulness  of  an  expropriation  and 
that  of  the  title  to  the  property  in  question  should  be  kept  strictly 
separate.  All  States  have  the  right  to  expropriate  property  on  their 
territory  and  thereby  to  give  themselves  title  to  it  for  international  law 
purposes.  Where  the  property  of  aliens  is  confiscated,  there  may  be  an 
international  law  obligation  to  pay  them  a  certain  amount  of  compen¬ 
sation,  and  failure  to  do  so  may  be  an  international  wrong.  However, 
this  wrong  will  not  affect  the  passing  of  the  property  to  that  State  and 
its  assignees.461  The  confiscation  is  still  part  of  the  law  of  the  present 
situs,  for  the  purposes  of  the  international  law  lex  situs  principle. 
International  law  is  not  thereby  giving  effect  to  a  breach  of  international 
law  in  a  self-defeating  manner.462  A  State  claim  for  compensation  will 
still  lie,  for  which  restitution  might  still  be  an  appropriate  remedy.  What 
this  international  rule  does  make  possible  is  for  the  State  claim  to  go  to 
arbitration  between  the  two  parties  involved,  or  to  be  settled  by  them 
on  the  terms  they  agree  on,  without  any  interference  in  the  problem  by 
States  having  little  or  no  connection  with  it.  Confiscation,  not  being  a 
breach  of  an  obligation  erga  omnes,  but  merely  of  an  obligation,  the 
performance  of  which  is  the  subject  of  diplomatic  protection,463  concerns 
only  the  affected  person’s  national  State,  which,  if  it  subsequently 
becomes  the  situs  of  the  disputed  property,  will  be  in  a  position  to  decide 
whether  it  will  re-expropriate  the  property  on  behalf  of  its  national.464 
The  certainty  of  property  titles  for  international  law  purposes  would 
cease  to  exist  if  other  States  were  given  a  voice  in  the  dispute,  and 
the  international  rules  of  property  themselves  would  consequently  be 
unworkable.465  It  may  therefore  be  concluded  that  States  have  no 
discretion  to  make  an  exception  to  the  international  law  lex  situs  rule  by 
virtue  of  the  fact  that  the  law  in  question  was  accompanied  by  a  breach 
of  an  international  obligation  owed  to  another  State.466 

The  conclusions  to  be  drawn  on  international  public  policy  are  then 
the  following.  Where  a  property  law  is  in  breach  of  jus  cogens,  it  will  not 

461  Liamco  v.  Libya,  62  ILR  141,  at  p.  196:  ‘Nationalisation  of  concession  rights  if  not 
discriminatory  ...  is  not  unlawful  as  such  and  not  a  tort  but  a  source  of  liability  to  compensate  the 
concessionaire  for  early  termination’;  Williams  &  Humbert  Ltd.  v.  W  &  H  Trade  Marks  (Jersey) 
Ltd.,  [1986]  1  All  ER  129,  per  Lord  Templeman  at  p.  135.  See  also  Metzger,  ‘Property  in 
International  Law’,  Virginia  Law  Review,  50  (1964),  p.  594  at  pp.  597-8;  Braybrooke,  loc,  cit.  above 
(n.  179),  at  pp.  77,  92;  Lipstein,  loc.  cit.  above  (n.  92),  at  p.  142;  White,  op.  cit.  above  (n.  24),  at 
pp.  260-5.  Cf.  Wortley,  op.  cit.  above  (n.  24).  Reese,  loc.  cit.  above  (n.  66),  at  pp.  605-8,  while 
defending  the  act  of  State  doctrine,  fails  adequately  to  draw  this  distinction. 

462  The  Rose  Mary  ( Anglo-Iranian  Oil  Co.  v.  Jaffrate),  [1953]  1  WLR  246,  20  ILR  316. 

463  Barcelona  Traction  case,  1C J  Reports,  1970,  p.  3  at  p.  32.  464  See  above. 

465  The  Czechoslovakian  Confiscation  case  (1965,  Austria),  Clunet,  94  (1967),  p.  940,  states  clearly 
that  intra-territorial,  as  opposed  to  extra-territorial,  confiscations  must  be  recognized  for  this  reason. 

466  As  a  matter  of  logic  it  should  be  irrelevant  whether  the  duty  owed  to  another  State  was  one 
of  customary  international  law  or  a  treaty  obligation,  even  if,  in  the  case  of  treaty  obligations,  the 
aggrieved  party  is  more  likely  to  be  awarded  restitution:  see  Nicholson,  loc.  cit.  above  (n.  92),  at 
pp.  394,  404;  Braybrooke,  loc.  cit.  above  (n.  179),  at  p.  94.  The  Chorzow  Factory  case,  PCIJ,  Series 
A,  No.  17,  which  emphasized  the  remedy  of  restitution  in  international  law,  involved  the  breach  of 
a  treaty  obligation.  See  also  Kulin,  Emeric  v.  Roumanian  State,  Annual  Digest,  4  (1927-8),  No.  59. 
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be  recognized  by  other  States  as  part  of  the  lex  situs.  It  is  doubtful 
whether  international  public  policy  is  any  wider  than  this.  Certainly  a 
law  will  not  be  refused  recognition  merely  because  it  is  accompanied  by 
a  breach  of  an  ordinary  rule  of  international  law  as  in  cases  of  confiscation. 
It  has  been  argued  that  a  law  which  itself  constitutes  a  breach  of 
international  law  should  not  be  recognized.  However,  it  is  difficult  to 
imagine  any  property  law  which  does  this  and  which  is  not  already  in 
breach  of  jus  cogens.  One  possibility  is  the  confiscation  of  property  in 
wartime  by  a  belligerent  occupant;  and  yet  the  non-recognition  of  such 
confiscations  can  better  be  explained  on  the  grounds  that  they  do  not 
form  part  of  the  lex  situs. 

V.  The  Lex  Situs  Rule  and  the  Act  of  State  Doctrine 

In  the  preceding  discussion  it  has  been  argued  that  the  lex  situs  rule 
must,  as  a  logical  necessity,  be  a  part  of  international  law,  that  its 
operation  is  reasonable  and  convenient,  and  that  State  practice  is 
completely  consistent  with  it.  Admittedly,  State  practice  is  evidenced  in 
this  respect  mainly  by  judicial  decisions  of  municipal  courts  applving 
the  forum’s  private  international  law.  The  international  legal  significance 
of  these  decisions  lies  in  the  fact  that  States  would  incur  responsibility 
if  these  decisions  were  inconsistent  with  public  international  law467  and 
they  may  therefore  constitute  evidence  that  a  particular  ruie  of  public 
international  law  does  or  does  not  exist.  It  is  thus  their  external  aspect 
that  is  important,  i.e.  the  ultimate  outcome  of  the  case  which  can  be  seen 
as  the  conduct  of  the  State  concerned.  International  law  is  less  concerned 
with  the  ‘internal’  aspects  of  the  case,  the  arguments  raised  by  counsel 
and  the  reasons  for  the  decision  given  by  the  judges,  since  a  municipal 
court  is  normally  concerned  only  to  apply  municipal  law.  Sometimes 
international  law  may  be  argued  directly  before  such  tribunals,  especially 
where  this  system  of  law  has  been  incorporated  into  the  forum’s  system 
(or  even  its  constitution),  but  it  is  often  the  case  that  rules  of  international 
law  are  given  practical  effect  via  the  application  of  quite  distinct  municipal 
law  doctrines.  The  practice  of  all  States  may  be  the  same,  and  provide 
evidence  of  a  rule  of  international  law,468  even  though  the  practice  of 
each  State  is  justified  internally  by  reference  to  a  municipal  law  doctrine 
that  appears  unique  to  that  State’s  legal  system. 

A  municipal  law  may  be  basically  a  local  enactment  of  a  rule  of 
international  law.  Domestic  laws  on  nationality  and  sovereign  immunity 


467  Wortley,  op.  cit.  above  (n.  24),  at  p.  21. 

468  Cf.  Akehurst,  loc.  cit.  above  (n.  4),  at  p.  249  (confiscation  cases  hardly  mention  public 
international  law).  State  practice  is  admittedly  incapable  by  itself  and  without  an  opinio  juris  of 
constituting  a  rule  of  public  international  law.  However,  it  is  clear  that  logically  there  must  be  an 
objective  international  law  definition  of  property,  so  that  State  practice  in  matters  of  property  will 
be  relevant  to  international  law,  even  where  States  do  not  express  international  law  as  being  the 
motivation  for  their  particular  practices. 
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use  the  same  terminology  as  the  international  law  rule  and  embody  the 
same  principles.469  On  the  other  hand,  while  a  State  may  recognize  that 
it  has  an  international  duty  or  discretion  to  follow  a  particular  course  of 
conduct,  it  may  for  its  own  internal  purposes  allow  that  discretion  or 
duty  to  become  subsumed  under  a  wider  municipal  law  principle.  It  has 
been  shown  how  the  discretions  of  States  in  matters  of  property  for 
international  law  purposes  are  often  considered  by  municipal  law  courts 
as  part  of  their  public  policy.  Alternatively,  where  international  law 
imposes  a  duty  on  States  in  respect  of  a  matter,  but  leaves  them  with  a 
discretion  in  respect  of  associated  matters,  both  the  duty  and  the 
particular  use  a  State  intends  to  make  of  its  discretion  may  be  fused  into 
a  single  principle  of  municipal  law.  An  example  of  this  process  can  be 
seen  in  the  American  act  of  State  doctrine. 

The  majority  of  American  act  of  State  cases  from  Underhill  v. 
Hernandez 470  until  the  1970s  have  involved  property  confiscations471 
although  the  doctrine  has  a  much  broader  application.472  In  the  context 
of  foreign  property  confiscations  it  gives  practical  application  to  the  lex 
situs  rule: 

.  .  .  the  Judicial  Branch  will  not  examine  the  validity  of  a  taking  of  property 
within  its  own  territory  by  a  foreign  sovereign  government,  extant  and  recognized 
by  this  country  at  the  time  of  suit,  in  the  absence  of  a  treaty  or  other  unambiguous 
agreement  regarding  controlling  legal  principles,  even  if  the  complaint  alleges 
that  the  taking  violates  customary  international  law.473 

If  an  ad  hoc  uncompensated  expropriation  is  given  recognition  in  the 
US  by  this  doctrine,  it  would  be  illogical  to  place  a  legal  transfer  of  title, 
whether  ad  hoc  or  not,  in  any  worse  position,  and  of  course  the  latter 
type  of  transfer  will  be  recognized  in  the  US,  not  by  virtue  of  the  act  of 
State  doctrine,  but  via  the  application  of  the  lex  situs  principle  in 
American  private  international  law.474  The  connection  between  the  act 
of  State  doctrine  and  the  lex  situs  rule  in  this  respect  has  not  gone 
unnoticed.475  The  only  effect  that  the  act  of  State  doctrine  has  in  the 

469  rpj1js  js  often  inevitable,  given  the  relationship  between  municipal  and  international  law.  Often 
municipal  laws  are  expressly  enacted  to  give  effect  to  treaty  obligations  (e.g.  the  Australian 
Diplomatic  Privileges  and  Immunities  Act  1967  (C’th.))  or  in  the  case  for  instance  of  sovereign 
immunity,  an  international  law  rule  may  be  the  result  of  principles  of  municipal  law  common  to  all 
civilized  nations  centuries  ago. 

470  65  F  577  (1895),  affirmed  1 68  US  250  (1897). 

471  Akehurst,  loc.  cit.  above  (n.  4),  at  p.  245.  472  See  below. 

473  Banco  Nacional  de  Cuba  v.  Sabbatino,  376  US  398,  428  (1964),  35  ILR  2. 

474  Note  also  Bank  voor  Handel  v.  Stafford,  [1951]  2  All  ER  779,  787:  ‘Although  there  is  not,  as 
far  as  I  am  aware,  any  authority  which  distinguishes  general  legislation,  such  as  part  of  a  civil  code, 
from  ad  hoc  decrees,  the  effectiveness  of  such  decrees  does  not  appear  on  the  authorities  to  be 
determined  exclusively  by  the  application  of  the  lex  situs.' 

475  Adriaanse,  op.  cit.  above  (n.  15),  at  p.  129;  Mann,  ‘On  the  Sacrosanctity  of  the  Foreign  Act 
of  State’,  International  and  Comparative  Law  Quarterly,  14  (1965),  p.  985  at  pp.  985  ff.;  Zander, 
‘The  Act  of  State  Doctrine’,  American  Journal  of  International  Law,  53  (1959),  p.  826  at  p.  834; 
Aubert,  loc.  cit.  above  (n.  248),  at  pp.  579-80;  Zaphiriou,  op.  cit.  above  (n.  52),  at  p.  118;  Kirgis, 
‘Act  of  State  Exceptions  and  Choice  of  Law’,  University  of  Colorado  Law  Review,  44  (1972),  p.  173; 
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realm  of  property  conflicts  is  to  exclude  the  application  of  forum  public 
policy.  In  short,  it  ensures  compliance  with  the  international  law  lex  situs 
rule,  which  makes  no  allowance  for  municipal  public  policy.  Moreover, 
the  act  of  State  doctrine  necessarily  presupposes  the  existence  of  the  lex 
situs  rule,  since  an  irrebuttable  presumption  of  the  validity  of  the  acts  of 
a  foreign  State  done  within  its  own  territory  still  does  not  explain  by 
itself  why  the  effects  of  that  act  produced  outside  that  territory  (i.e.  when 
the  object  of  confiscated  property  rights  is  taken  outside  the  territory  of 
the  confiscating  State)  must  inevitably  also  be  recognized  as  valid  and 
effective.  The  fact  that  the  confiscating  State  must  be  recognized  as 
lawful  owner  in  its  own  territory  does  not  mean,  in  the  absence  of  an 
international  lex  situs  rule,  that  it  is  lawful  owner  elsewhere.476 

A  special  act  of  State  rule  is  not  necessary  to  ensure  compliance  with 
international  law  in  dealing  with  property  confiscations,  as  is  shown  by 
the  number  of  European  cases  dealing  with  confiscations  under  the 
ordinary  lex  situs  rule.47'  However,  a  special  act  of  State  doctrine 
emphasizes  that  recognition  is  more  than  a  matter  of  private  international 
law  and  facilitates  the  exclusion  of  municipal  public  policy  and  other 
qualifications  to  recognition,  and  it  is  to  that  extent  desirable.  In  some 
respects,  however,  the  US  act  of  State  doctrine  is  wider  than  the 
international  law  lex  situs  rule.  It  requires  American  courts  not  to  apply 
local  public  policy  to  refuse  recognition  of  confiscations  of  their  own 
nationals’  property,478  which  under  the  lex  situs  rule  they  have  a  discretion 
to  do.  Under  the  lex  situs  rule,  States  also  have  a  discretion  whether  to 
look  at  the  validity  of  a  foreign  confiscation  under  the  law  of  the 
confiscating  State.479  This  is  not  permitted  under  the  act  of  State 
doctrine.480  On  the  other  hand,  some  limited  use  will  be  made  under  the 

Jones,  ‘Act  of  Foreign  State  in  English  Law:  the  Ghost  Goes  East’,  Virginia  Journal  of  International 
Law ,  22  (1982),  p.  433  at  pp.  433,  44s  n.  51;  Singer,  loc.  cit.  above  (n.  448),  at  pp.  303  ff. 

476  And  Seidl-Hohenveldern,  loc.  cit.  above  (n.  200),  at  p.  385,  says  that  if  the  act  of  State  doctrine 
were  based  on  deference  to  foreign  sovereigns  only,  it  would  not  be  possible  to  treat  extra-territorial 
expropriations  differently  from  territorial  ones. 

477  See  above,  Part  IV  (e).  See  also  Munch,  loc.  cit.  above  (n.  146),  at  pp.  442-4:  ‘Le  systeme 
continental  considere  la  base  legale  des  nationalisations  et  des  mesures  analogues  comme  la  lex  rei 
sitae  qui  regit  le  transfert  de  la  propriete  de  l’objet;  le  systeme  anglo-saxon  considere  ces  mesures 
comme  des  actes  de  la  puissance  publique  .  .  .  Les  systemes  concordent,  en  general,  dans  les  resultats 
de  leur  jurisprudence.’  Cf.  O’Connell,  ‘A  Critique  of  the  Iranian  Oil  Litigation’,  International  and 
Comparative  Law  Quarterly,  4  (1954),  p.  267  at  p.  267:  ‘The  United  States  Courts  .  .  .  have  accepted 
the  concept  of  territoriality  of  public  law,  and  have  applied  it  as  a  blanket  formula  in  every  case 
involving  the  effect  of  foreign  confiscatory  legislation.’ 

478  Ricaud  v.  American  Metal  Co.,  246  US  304  (1918);  Banco  Nacional  de  Cuba  v.  Sabbatino,  376 
US  398  (1964),  35  ILR  2;  Dougherty  v.  Equitable  Life  Assurance  Co.,  266  NY  71  (1934),  Annual 
Digest,  7  (1933-4),  No.  28;  Frazier  v.  Foreign  Bondholders  Protective  Council,  133  NYS  2d  606 
(1953);  O’Connell,  op.  cit.  above  (n.  16),  at  p.  800  n.  21.  Note  that  foreign  confiscations  of  the 
forum’s  own  nationals’  property  have  on  occasion  been  recognized  by  other  States  which  would 
normally  refuse  to  do  so  on  grounds  of  public  policy.  See,  e.g.,  United  States  of  Mexico  v.  Bataafsche 
Petroleum  Maatschappij  (1938,  Netherlands),  Annual  Digest,  11  (1919-42),  No.  7. 

479  Above,  Part  III  (a). 

48°  O’Connell,  op.  cit.  above  (n.  16),  at  p.  797;  Banco  de  Espaha  v.  Federal  Reserve  Bank,  114  F 
2d  438  (1940),  Annual  Digest,  7  (1938-40),  No.  6. 


THE  LEX  SITUS  RULE 


237 


act  of  State  doctrine  of  a  State’s  discretion  to  recognize  extra-territorial 
expropriations  by  other  States  of  objects  situated  in  the  former’s 
territory.481  One  can  see  therefore  that  the  act  of  State  doctrine  is  the 
combination  into  one  municipal  law  doctrine  of  the  international  law  lex 
situs  rule  and  the  particular  use  the  US  has  (through  the  courts)  decided 
to  make  of  international  law  discretions.  It  is  an  expression  of  the 
relationship  between  municipal  law  and  international  law  from  the 
municipal  point  of  view.  It  lays  down  a  practice  for  the  US  which  is 
consistent  with,  though  not  always  demanded  by,  international  law. 

Because  of  the  extreme  respect  accorded  to  private  property  in 
American  legal  thinking,  the  question  of  the  extent  to  which  foreign 
confiscations  ought  to  be  recognized  in  the  US  has  proved  to  be  a  highly 
emotive  issue.482  Long  before  the  Hickenlooper  Amendment  was  enacted 
(see  below),  it  was  argued  by  many  Americans  that  the  act  of  State 
doctrine  is  not  a  part  of  international  law  and  ought  to  be  legislatively 
abolished.483  It  is  true  that  it  is  not  difficult  to  show  that  the  act  of  State 
doctrine  as  such  is  not  a  rule  of  international  law484  and  that  the  US 
would  be  entitled  to  confine  its  recognition  of  foreign  confiscations  to  a 
narrower  range  of  situations.  But  the  doctrine  is  nevertheless  a  means 
of  giving  effect  to  the  lex  situs  rule,  which  is  a  part  of  international  law. 
Many  American  writers  have  simply  assumed  that  as  the  doctrine  is  a 
part  of  municipal  law  only,  it  may  be  abolished  and  a  foreign  confiscation 
will  never  have  to  be  recognized.485  Even  writers  who  favour  the 
recognition  of  foreign  confiscations  have  confused  act  of  State  and  lex 
situs.  Reeves  maintains  that  ‘No  great  independent  trading  country  has 
ever  repudiated  the  act  of  state  doctrine  or  made  an  exception  to  it,  or 
permitted  its  courts  to  do  so  by  declaring  a  fully  executed  act  of  state  of 
a  foreign  country  to  be  null  and  void  because  in  violation  of  international 
law.  There  are  no  exceptions.’486  However,  in  support  of  this  proposition 


481  Above,  n.  339. 

482  As  can  be  seen  from  the  flood  of  academic  writing  that  followed  the  Sabbatino  case,  376  US 
398  (1964),  35  ILR  2,  and  the  legislative  response  to  that  decision,  discussed  below.  The  continuing 
emotiveness  of  the  issue  even  today  can  be  seen  in  the  recent  article  by  Halberstam,  loc.  cit.  above 
(n.  421). 

483  Hyde,  ‘The  Act  of  State  Doctrine  and  the  Rules  of  Law’,  American  Journal  of  International 
Law,  53  (1959).  P-  635. 

484  Banco  Nacional  de  Cuba  v.  Sabbatino,  376  US  398  (1964),  at  p.  421;  Cheatham  and  Maier, 
‘Private  International  Law  and  its  Sources’,  Vanderbilt  Law  Review,  22  (1968),  p.  27  at  pp.  37-8; 
Williams,  ‘Act  of  State  Doctrine:  Alfred  Dunhill  of  London  Inc.  v.  Republic  of  Cuba',  Vanderbilt 
Journal  of  Transnational  Law,  9  (1976),  P-  735  at  p.  736;  Bogdan,  op.  cit.  above  (n.  26),  at  p.  20. 
Cheatham  and  Maier,  loc.  cit.  at  pp.  38-9,  argue  that  the  act  of  State  doctrine  must  be  based  purely 
on  municipal  law  because  it  is  applied  even  when  confiscations  violate  public  international  law. 
This  argument  is  not  convincing  as  it  has  been  argued,  above  Part  IV  (e),  that  the  expropriation 
of  property  by  a  State  will  itself  never  violate  international  law. 

485  Baade,  loc.  cit.  above  (n.  449);  Singer,  loc.  cit.  above  (n.  448),  at  p.  305;  Fraser,  ‘Adjudicating 
Acts  of  State  in  Suits  against  Foreign  Sovereigns’,  Fordham  Law  Review,  51  (1983).  P-  722  at 
p.  741;  Peters,  ‘International  Conflict  of  Laws — Title  to  Chattels — “Act  of  State  Doctrine, 
Michigan  Law  Review,  58  (1959),  p.  100.  See  also  Lipstein,  loc.  cit.  above  (n.  220),  at  p.  188. 

4*6  Reeves,  ‘The  Sabbatino  Amendment:  Comedy— or  Tragedy— of  Errors’,  Vanderbilt  Law 
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he  cites  numerous  cases  in  which  the  concept  of  an  act  of  State  is  not 
used  at  all  but  which  were  decided  on  lex  situs  principles.  Reeves’s 
conclusion  is  obviously  wrong,  unless  ‘act  of  State’  is  being  used  in  a 
loose  sense  to  describe  the  application  of  the  lex  situs  rule  in  the  particular 
context  of  foreign  confiscations.  But  the  use  of  a  separate  expression  for 
this  particular  situation  is  superfluous  and  misleading  in  so  far  as  it 
suggests  that  rules  other  than  the  ordinary  lex  situs  may  apply.487 

The  US  could,  if  it  wanted  to  limit  as  far  as  possible  its  recognition 
of  foreign  confiscations,  simply  ascertain  the  minimum  requirements  of 
the  international  law  lex  situs  rule,  and  legislate  to  refuse  recognition  in 
every  other  case.  Instead  of  taking  this  rational  and  straightforward  step, 
the  act  of  State  doctrine  has  been  turned  into  one  of  the  most  confused 
and  baffling  areas  of  US  law.  The  reason  is  that  the  act  of  State  doctrine 
is  not  only  a  fusion  of  the  lex  situs  rule  and  related  municipal  discretions, 
but  contains  also  other  international  law  rules  and  related  discretions  as 
well  as  certain  municipal  policies.  Under  the  one  ‘act  of  State’  rubric,  it 
has  been  sought  to  explain  all  in  terms  of  a  single  doctrine.488  Not 
surprisingly,  this  approach  has  resulted  in  not  only  the  loss  of  a  clear 
definition  of  the  contents  of  the  international  law  lex  situs  rule,  but  a  lost 
awareness  of  its  very  existence. 

The  fusing  and  confusing  of  international  law  rules  into  a  single 
doctrine  probably  occurred  owing  to  the  way  the  doctrine  developed. 
Originally  it  was  applied  in  personal  injury  cases  where  the  defendant 
had  acted  in  the  territory  of  another  State  under  the  orders  of  that 
State.489  The  plaintiff’s  national  State  could  bring  an  international  claim 
against  that  State,  but  sovereign  immunity  prevented  the  plaintiff  from 
suing  it  in  his  own  State’s  municipal  courts.  As  all  States  must  act  via 
natural  persons  who  are  its  agents,  sovereign  immunity  would  mean  little 
if  the  individual  agent  who  inflicted  the  injury  could  be  impleaded  in  a 
municipal  action.  The  original  doctrine  was  therefore  an  integral  part  of 

Review,  20  (1966),  p.  429  at  pp.  434-5.  See  also  id.,  ‘The  Act  of  State  Doctrine  and  the  Rule  of 
Law — a  Reply’,  American  Journal  of  International  Law,  54  (i960),  p.  141;  id.,  ‘The  Act  of  State — 
Foreign  Decisions  Cited  in  the  Sabbatino  Case:  a  Rebuttal  and  Memorandum  of  Law’,  Fordham 
Law  Review,  33  (1965),  p.  599;  Henkin,  ‘Act  of  State  Today:  Recollections  in  Tranquillity’,  Columbia 
Journal  of  Transnational  Law,  6  (1967),  p.  175. 

487  Singer,  loc.  cit.  above  (n.  448),  at  p.  302:  ‘Courts  and  commentators  tend  to  use  the  term  “act 
of  state”  loosely  to  cover  any  situation  in  which  an  official  act  of  a  foreign  government  is  accorded 
respect.  Consequently,  a  close  reading  of  the  cases  may  be  required  to  ascertain  whether  they  are 
being  decided  according  to  the  international  relations  act  of  State  doctrine  or  conflict  of  laws 
principles.’ 

488  For  example,  Fraser,  loc.  cit.  above  (n.  485);  Mann,  loc.  cit.  above  (n.  145),  at  p.  437. 

489  Underhill  v.  Hernandez,  168  US  250  (1897),  at  p.  252:  ‘Every  sovereign  State  is  bound  to 
respect  the  independence  of  every  other  sovereign  State,  and  the  courts  of  one  country  will  not  sit 
in  judgement  on  the  acts  of  the  government  of  another,  done  within  its  own  territory.  Redress  of 
grievances  by  reason  of  such  acts  must  be  obtained  through  the  means  open  to  be  availed  of  by 
sovereign  powers  as  between  themselves.’  See  also  Union  Shipping  and  Trading  Co.  Ltd.  v.  US, 
127  F  2d  771  (1942),  Annual  Digest,  10  (1941-2),  No.  5.  For  an  English  equivalent  see  Carr  v. 
Fracis  Times  &  Co.,  [1902]  AC  176.  Also  The  National  Navigation  Co.  of  Egypt  v.  Tavoularides  et 
Cie.,  Clunet,  57  (1930),  p.  203. 
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the  law  of  sovereign  immunity — i.e.  the  sovereign  immunity  of  a  State 
extended  to  its  servants  and  agents  in  respect  of  the  acts  of  that  State 
which  they  perform490  —  rather  than  something  ‘analogous’  to  sovereign 
immunity  as  is  sometimes  suggested.491 

The  application  of  the  notion  of  an  ‘act  of  State’  to  confiscation  cases 
probably  grew  out  of  these  tort  cases  since  litigation  over  a  confiscation 
contains  a  tortious  aspect  which  in  municipal  law  could  amount  to 
trespass  to  a  chattel  or  land  or  conversion  (or  theft).  This  aspect  is  no 
different  from  a  personal  injury  case:  being  properly  the  subject-matter 
of  a  diplomatic  claim,  the  confiscating  State’s  sovereign  immunity  cannot 
be  circumvented  by  impleading  the  actual  State  servant  who  physically 
took  possession  of  the  confiscated  goods.492  As  shown  above,493  in 
international  law  States  have  an  absolute  right  to  expropriate  any  property 
in  their  territory,  their  duty  being  limited  to  the  payment  of  compensation 
when  the  rights  of  foreigners  are  involved,  and  this  right  should  be 
respected  in  municipal  law.  The  only  legal  issue  will  therefore  be  the 
non-payment  of  compensation  by  the  expropriating  State,  and  as  only 
the  defendant  State  can  be  sued  for  this,  it  is  bound  to  remain  on  the 
international  level. 

If  the  act  of  State  doctrine  contained  rules  of  sovereign  immunity 
only,  then  although  States  would  be  prevented  from  examining  in  their 
own  courts  the  act  of  seizure  of  property  and  its  continued  possession 
by  a  foreign  State,  they  would  not  be  prevented  from  examining  the 
present  ownership  of  the  property  once  it  left  the  possession  of  that 
sovereign  (and  came  into  the  hands  of  a  subsequent  purchaser  for 
instance).  The  act  of  State  doctrine  was  extended  to  prevent  municipal 
courts  from  even  calling  into  question  the  change  of  title  determined  by 
the  foreign  sovereign  by  incorporating  the  lex  situs  rule  which  tended  to 
arise  in  the  same  cases.494 

Formulations  of  the  act  of  State  doctrine  use  very  broad  language 

490  Akehurst,  loc.  cit.  above  (n.  4),  at  pp.  240-4.  (There  are  limits  and  qualifications  to  this  rule 
which  are  not  discussed  here.)  Cf.  Filartiga  v.  Pena  Irala,  630  F  2d  876  (1980),  in  which  the  act 
of  State  doctrine  was  not  applied  as  the  relevant  State  had  not  ordered  or  ratified  the  defendant’s 
acts. 

491  Some  writers,  for  instance,  claim  that  the  act  of  State  doctrine  is  a  kind  of  sovereign  immunity 
ratione  materiae  as  opposed  to  ratione  personae:  Mann,  loc.  cit.  above  (n.  145),  at  pp.  426  ff.;  Spiro, 
‘Foreign  Acts  of  State  and  the  Conflict  of  Laws’,  International  and  Comparative  Law  Quarterly, 
16  (1967),  p.  145.  This  analysis  is  unnecessary  when  the  defendant  can  be  equated  with  the  foreign 
State  itself,  and  misleading  in  other  contexts,  as  is  demonstrated  below. 

492  See  previous  note.  Note  also  that  in  The  Rose  Mary,  [1953]  1  WLR  246,  20  ILR  316,  the 
defendant  argued  that  examining  title  to  the  oil  in  dispute  indirectly  impleaded  a  foreign  sovereign. 
See  Braybrooke,  loc.  cit.  above  (n.  179),  at  p.  60. 

493  Part  IV  (e). 

494  Leigh,  in  discussing  Allied  Bank  International  v.  Banco  Credito  Agricola  de  Cartago,  566  F 
Supp.  1440  (1983),  in  American  Journal  of  International  Law,  78  (1984),  pp.  442“3,  says  that  this 
case  ‘illustrates  the  baffling  interplay  between  the  act  of  State  doctrine  and  modern  concepts  of 
sovereign  immunity’.  It  is  submitted  that  the  interplay  would  not  seem  as  baffling  if  it  were  borne 
in  mind  that  the  act  of  State  doctrine  is  also  an  application  of  the  lex  situs  principle  rather  than 
simply  a  form  of  sovereign  immunity.  See  below. 
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which  can  be  misleading.495  If  US  courts  will  not  question  seizures  of 
property  (physical  acts)  or  transfers  of  title  (legal  acts)  by  another  State, 
then  the  local  conclusion  to  be  drawn  from  these  formulations  is  that 
any  physical  or  legal  act  of  a  foreign  sovereign  will  be  recognized.  The 
enactment  of  municipal  laws  is  a  typical  legal  act  (as  are  naturalizations, 
marriages,  the  incorporation  of  companies,  etc.496),  and  it  is  true  that  the 
US  will  recognize  transfers  of  title  to  property  abroad  pursuant  to  the 
ordinary  laws  of  property  of  the  situs  as  well  as  ad  hoc  confiscations. 
The  former,  unlike  the  latter,  will  be  recognized  by  express  reference  to 
the  American  private  international  law  lex  situs  rule  and  not  the  act  of 
State  doctrine,  though  on  the  wording  of  the  doctrine  it  is  theoretically 
applicable  and  is  complied  with.  However,  the  generality  of  these 
formulations  goes  so  far  as  to  suggest  that  any  foreign  law  will  be 
recognized  and  enforced  in  the  US.497  But  clearly  this  is  not  so.  In 
particular,  the  US  more  than  any  other  State  in  the  past  25  years  has 
moved  away  from  the  vested  rights  theory  in  tort  law.  Not  every  act  of 
a  foreign  State  brings  into  play  the  act  of  State  doctrine.  The  doctrine 
should  not  be  taken  at  its  face  value.  It  is  not  a  municipal  law  doctrine 
of  general  application  but  rather  a  collective  expression  which  covers  a 
finite  number  of  types  of  foreign  acts  of  State  which  will  be  recognized. 
The  types  covered  may  not  yet  be  capable  of  exclusive  enumeration.  So 
far  the  doctrine’s  other  uses  have  been  mainly  in  relation  to  State  acts 
causing  breaches  of  contract498  and  acts  in  contravention  of  US  anti¬ 
trust  laws,499  but  it  has  also  been  applied  to  the  delimitation  of  sea 

495  For  example,  above,  n.  489;  French  v.  Banco  Nacional  de  Cuba ,  242  NE  2d  704,  708  (1968); 
295  NYS  2d  433,  440:  ‘The  courts  in  the  United  States  will  not  inquire  into  the  validity  of  the  acts 
of  a  foreign  government  done  within  its  own  territory.’ 

496  Cf.  Mann,  loc.  cit.  above  (n.  145),  at  p.  420,  who  gives  as  examples  of  acts  of  State  acts  of 
Congress,  decrees  of  the  President,  the  confiscation  of  property,  the  grant  or  revocation  of  a 
concession  or  naturalization  and  the  appointment  of  a  guardian  of  a  lunatic. 

497  The  doctrine  does  demand  that  the  act  be  performed  in  the  territory  of  that  foreign  State, 
which  has  little  meaning  in  relation  to  legal  acts:  all  foreign  laws  are  enacted  in  the  territory  of  the 
enacting  State.  If  the  act  of  vesting  title  to  property  locally  situated  is  a  territorial  act  of  State,  then 
logically  so  must  be  the  vesting  of  a  cause  of  action  in  tort  in  respect  of  an  act  performed  locally  or 
the  imposition  of  a  penal  liability  in  respect  of  a  locally  committed  crime. 

498  Liamco  v.  Libya,  482  F  Supp.  1175  (1980);  French  v.  Banco  Nacional  de  Cuba,  242  NE  2d 
704,  295  NYS  2d  433;  Holzer  v.  Deutsche  Reichsbahn-Gesellschaft,  277  NY  474  (1938),  Annual 
Digest,  9  (1938-40),  No.  71.  As  explained  in  Part  II  (d),  contracts  giving  a  right  to  use  tangible 
objects  are  ‘property’  for  international  law  purposes,  and  governed  by  the  lex  situs  rule  anyway. 
‘Intangible’  contractual  rights  are  governed  by  the  Morelli  principle,  so  that  the  US  would  not  be 
obliged  to  recognize  either  the  existence  or  the  repudiation  of  such  rights  created  by  a  foreign 
government.  Where  a  foreign  State  granted  such  rights  to  a  US  national  and  then  repudiated  them, 
the  US  could  bring  an  international  claim.  The  ability  of  the  US  to  enforce  the  contract  in  its 
municipal  courts  despite  an  act  of  repudiation  by  the  creating  government  is  an  ordinary  question 
of  State  jurisdiction  including  questions  of  sovereign  immunity. 

499  Purcell,  ‘The  Act  of  State  Doctrine:  the  Need  for  a  Commercial  Exception  in  Anti-trust 
Litigation’,  San  Diego  Law  Review,  18  (1981),  p.  813;  Aronofsky,  ‘Private  Antitrust  Actions 
against  Foreign  States’,  Texas  International  Law  Journal,  17  (1982),  p.  433;  Tyler,  'I AM  v.  OPEC: 
“Acts  of  States”  and  “Passive  Virtues”  ’,  Loyola  of  Los  Angeles  International  and  Comparative  Law 
Journal,  5  (1982),  p.  159.  The  leading  case  in  this  area  is  I  AM  v.  OPEC,  477  F  Supp.  553 
(i979)- 
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boundaries500  and  the  naturalization  of  citizens501  as  well  as  more  obscure 
acts  such  as  the  institutionalization  of  apartheid  in  South  Africa502  and 
drilling  for  oil.003  The  reason  for  the  need  to  recognize  each  of  these 
types  of  act  varies.  In  addition  to  specific  international  law  rules  requiring 
recognition  in  particular  cases504  come  such  quasi-international  law 
considerations  as  the  desire  to  respect  the  sovereignty  of  other  States505 
and  not  to  ‘vex  the  peace  of  nations’,  as  well  as  such  municipal  law 
policies  as  the  separation  of  executive  and  judicial  powers,506  which  is 
said  to  demand  that  US  courts  should  not  adjudicate  on  politically 
sensitive  questions  involving  foreign  States  in  the  absence  of  clearly 
applicable  rules  of  international  law507  and  the  political  questions  doc¬ 
trine.008  There  are  further  suggestions  that  the  doctrine  contains  a  rule 
of  private  international  law  which  presumes  the  internal  validity  of  the 
particular  foreign  laws  to  which  a  particular  conflicts  rule  points509 — a 
presumption  States  are  entitled  to  make  for  the  purposes  of  the  inter¬ 
national  law  lex  situs  rule,  and  of  course  for  ordinary  private  international 
law  purposes.510 

Even  if  a  single  municipal  law  rationale  could  be  found  to  explain  why 
all  of  these  particular  acts  of  State  should  be  recognized,  the  international 
laws  embodied  in  the  doctrine  are  quite  distinct.  The  minimum  recog¬ 
nition  required  by  international  law  for  each  of  them  is  different.  This 
is  now  almost  universally  ignored  by  American  commentators,  and  in 


500  Occidental  Petroleum  Co.  v.  Buttes  Gas  and  Oil  Co.,  331  F  Supp.  92,  98-101  (1972);  Occidental 
of  UAQ  Inc.  v.  Cities  Service  Oil  Co.,  396  F  Supp.  461,  468  (1975). 

sol  peters,  loc.  cit.  above  (n.  485),  at  pp.  120-1;  US  ex  rel.  Steinvorth  v.  Watkins,  159  F  2d  50 
(1947),  Annual  Digest,  14  (1947),  No.  41. 

502  New  York  Times  Co.  v.  City  of  New  York  Commission  on  Human  Rights,  374  NYS  2d  9  (1975), 
66  ILR  301.  503  Re  Sedco  Inc.,  543  F  Supp.  561  (1982). 

504  The  lex  situs  rule  requires  recognition  of  property  titles.  On  the  duty  to  recognize  a  foreign 
nationality  see  Brownlie,  loc.  cit.  above  (n.  10).  On  the  duty  to  recognize  the  delimitation  of  a  sea 
boundary,  see  Brownlie,  op.  cit.  above  (n.  24),  at  pp.  194-6;  Fisheries  case,  ICJ  Reports,  1951, 
p.  1 1 5  at  p.  132. 

505  Oetjen  v.  Central  Leather  Co.,  246  US  297  (1918);  American  Banana  Co.  v.  United  Fruit  Co., 
213  US  347  (1909);  see  above,  n.  489. 

506  Banco  Nacional  de  Cuba  v.  Sabbatino,  376  US  398  (1964),  at  pp.  421,  427-8;  First  National 
City  Bank  v.  Banco  Nacional  de  Cuba,  406  US  759  (1972),  at  p.  768;  Allied  Bank  International  v. 
Banco  Credito  Agricola  de  Cartago,  566  F  Supp.  1440  (1983);  Lui  v.  Republic  of  China,  642  F  Supp. 
297  (1986);  Jones,  loc.  cit.  above  (n.  475),  at  p.  470;  Fraser,  loc.  cit.  above  (n.  485),  at  pp.  732-41; 
Singer,  loc.  cit.  above  (n.  448),  at  p.  291;  O’Connell,  op.  cit.  above  (n.  16),  at  p.  779. 

507  Banco  Nacional  de  Cuba  v.  Sabbatino,  376  US  398  (1964),  at  p.  428;  IAM  v.  OPEC,  477  F 
Supp.  553  (1979),  at  p.  1354;  Zimmermann,  'Applying  an  Amorphous  Doctrine  Wisely:  the  Viability 
of  the  Act  of  State  Doctrine  after  the  Foreign  Sovereign  Immunities  Act’,  Texas  International  Law 
Journal,  18  (1983),  p.  547  at  p.  564.  Cf.  Singer,  loc.  cit.  above  (n.  448),  at  p.  301. 

508  Purcell,  loc.  cit.  above  (n.  499),  at  p.  833;  Petersmann,  ‘Act  of  State  Doctrine,  Political 
Questions  Doctrine  und  gerichtliche  Kontrolle  der  auswartigen  Gewalt’,  Jahrbuch  des  Ojfentlichen 
Rechts,  25  (1976),  p.  587;  Alfred  Dunhill  of  London  Inc.  v.  Republic  of  Cuba,  425  US  682,  715  (1976). 

509  Singer,  loc.  cit.  above  (n.  448),  at  pp.  290,  303  IT.;  comment,  ‘Act  of  State  Immunity’,  Yale 
Law  Journal,  57  (1947),  p.  108  at  pp.  108-9;  Mann,  loc.  cit.  above  (n.  145),  at  pp.  421,  438, 
443  ff.;  Crawford,  ‘International  Law  and  Foreign  Sovereigns:  Distinguishing  Immune  Trans¬ 
actions’,  this  Year  Book,  54  (1983),  p.  75  at  pp.  81-2;  Henkin,  loc.  cit.  above  (n.  486),  at  p.  178. 

510  Above,  Part  III  (c). 
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recent  attempts  to  restrict  the  operation  of  the  act  of  State  doctrine, 
exceptions  based  on  one  of  the  rules  embodied  in  the  doctrine  have  been 
applied  to  the  doctrine  as  a  whole.  The  danger  of  inadvertently  breaching 
international  law  by  doing  this  is  obvious,  and  this  not  only  in  the  case 
of  the  international  law  rules  of  property. 

For  instance,  on  the  assumption  that  the  rationale  of  the  act  of  State 
doctrine  as  a  whole  is  the  judicial  deference  to  the  executive  in  matters 
of  foreign  affairs,  it  has  been  suggested  that  the  act  of  State  doctrine  will 
not  apply  where  the  principles  of  international  law  under  which  a  foreign 
sovereign’s  acts  are  to  be  judged  are  unambiguous  and  therefore  do  not 
implicate  policy  considerations  which  are  the  province  of  the  executive. 
Further,  where  the  executive  branch  has  stated  its  view  that  it  is 
inappropriate  to  apply  the  act  of  State  doctrine511  or  that  the  governmental 
act  sub  judice  is  invalid,512  the  executive  will  not  be  embarrassed  by  a 
review  of  the  act  of  the  foreign  sovereign.  Admittedly,  neither  of  these 
two  exceptions,  based  on  constitutional  considerations,  denies  the  effect 
of  the  lex  situs  principle,  but  rather  leaves  its  application  to  the  executive. 
In  practice,  though,  they  assume  that  there  is  never  a  duty  to  recognize 
a  conferment  of  a  property  title  by  a  foreign  sovereign  that  is  associated 
with  a  breach  of  international  law,  and  that  the  fear  of  embarrassing  the 
executive  when  international  law  is  unclear  is  the  only  reason  for  a  court 
not  to  refuse  to  recognize  such  a  title.  Recognition  will  not  be  given  to 
a  foreign  act  of  State  where  there  is  no  danger  of  embarrassment,513  such 
as  in  cases  where  there  is  ‘a  treaty  or  other  unambiguous  agreement 
regarding  controlling  legal  principles’.514  There  have  recently  been  cases 
of  ‘treaty  exceptions’  to  the  act  of  State  doctrine515  which  could  be 
inconsistent  with  the  lex  situs  rule,  under  which  a  foreign  confiscation 
may  pass  title  to  property  for  international  law  purposes  even  where  it 
contravenes  treaty  obligations.516  Admittedly,  in  the  treaty  exceptions 
cases  to  date  the  expropriated  individual  was  an  American  national  so 
that  this  act  of  State  exception  has  so  far  been  kept  within  the  bounds 
of  the  international  law  discretion,  but  the  way  has  been  left  open  for 
the  non-recognition  of  the  confiscation  of  a  foreigner’s  property,  which 
could  clearly  breach  the  lex  situs  rule. 


511  First  National  City  Bank  v.  Banco  Nacional  de  Cuba ,  406  US  759  (1972). 

512  Hunt  v.  Mobil  Oil  Corp.,  550  F  2d  68,  77  (1977). 

5,3  Mannington  Mills  v.  Congoleum  Corp.,  595  F  2d  1287  (1979);  Williams  v.  Curtis  Wright 
Corporation,  694  F  2d  300  (1982). 

514  Banco  Nacional  de  Cuba  v.  Sabbatino,  376  US  398  (1964),  at  pp.  428,  430,  criticized  by  Mann, 
‘The  Legal  Consequences  of  Sabbatino’,  in  Studies  in  International  Law  (1973),  p.  465;  id.,  Virginia 
Law  Review,  51  (1965),  p.  604.  Of  course,  if  a  treaty  itself  were  ambiguous,  the  act  of  State  doctrine 
would  still  have  to  be  applied:  Ethiopian  Spice  Extraction  Share  Co.  v.  Kalamazoo  Spice  Extraction 
Co.,  543  F  Supp.  1224  (1982)  (reversed  on  appeal:  see  following  note). 

616  American  International  Group  Inc.  v.  Islamic  Republic  of  Iran,  493  F  Supp.  522  (1980)  (vacated 
on  other  grounds  647  F  2d  430);  Kalamazoo  Spice  Extraction  Co.  v.  Provisional  Military  Government 
of  Socialist  Ethiopia,  729  F  2d  422  (1984)  (appeal  to  the  Supreme  Court  is  pending). 

516  Above,  Part  III  (a). 
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The  second  constitutional  law  exception  to  the  act  of  State  doctrine 
(where  the  executive  makes  its  own  opinion  known)  also  seems  to 
presuppose  that  the  recognition  of  a  foreign  confiscation  will  never 
violate  international  law  (or  else  it  places  a  burden  on  the  executive 
constantly  to  oversee  the  cases  coming  before  the  courts),  which  fails  to 
take  into  account  issues  of  international  public  policy.517  It  is  quite 
probable  that  the  decisions  of  Bernstein  v.  Van  Heyghen  Freresbls  and 
Bernstein  v.  N ederlandsche-Americaansche  Stoomvaart  Maatschappij 519 
violated  international  law.520  Admittedly  the  Department  of  State  ulti¬ 
mately  did  intervene  and  made  known  its  policy  that  the  validity  of  Nazi 
persecutions  should  be  examined,521  but  the  dangers  of  an  inadvertent 
breach  of  international  law  are  obvious. 

A  further  proposed  exception  to  the  act  of  State  doctrine,  this  time 
based  on  the  assumption  that  the  doctrine  as  a  whole  represents  a  kind 
of  sovereign  immunity  ratione  materiae ,522  is  that  it  should  be  restricted 
in  the  same  way  as  sovereign  immunity  ratione  personae  and  not  apply 
to  acta  jure  gestionis .523  This  exception  is  most  often  raised  in  the  context 
of  breaches  of  contract,524  though  not  expressly  limited  to  them.  If 
applied  to  property,  it  could  clearly  lead  to  breaches  of  the  lex  situs 
rule.520  There  has  been  some  suggestion  that  an  expropriation  will  always 
be  a  governmental  act  and  therefore  immune526  although  other  authorities 
suggest  that  if  the  motive  behind  a  confiscation  is  not  bona  fide  intended 

517  Above,  Part  IV  (e).  518  Above,  n.  421. 

519  76  F  Supp.  335  (1948),  American  Journal  of  International  Law ,  42  (1948),  p.  726. 

520  Above,  Part  IV  (e). 

,j21  Bernstein  v.  Nederlandsche-Americaansche  Stoomvaart  Mij.,  117  F  Supp.  898  (1953),  210  F 
2d  375  ( 1 954).  In  fact  the  Bernstein  cases  were  the  origin  of  this  exception  to  the  act  of  State 
doctrine,  which  has  been  referred  to  as  the  ‘Bernstein  exception’:  see  Norton,  ‘Reflections  on  the 
Act  of  State  Doctrine:  a  Fifth  Wheel  in  Conflicts  of  Law’,  Houston  Law  Review,  10  (1972),  p.  1  at 
p.  5.  The  status  of  the  Bernstein  exception  seemed  unclear  after  First  National  City  Bank  of  New 
York  v.  Banco  Nacional  de  Cuba,  406  US  759  (1972);  however,  it  was  recently  applied  by  the  US 
District  Court  in  Banco  Nacional  de  Cuba  v.  Chemical  Bank  of  New  York  Trust  Co.,  594  F  Supp. 
1553  (1984),  American  Journal  of  International  Law,  79  (1985),  p.  458. 

522  Crawford,  loc.  cit.  above  (n.  509),  at  pp.  82-3. 

523  Texas  Trading  and  Milling  Corp.  v.  Federal  Republic  of  Nigeria,  647  F  2d  300  (1981),  at 
p.  316  n.  38;  Allied  Bank  International  v.  Banco  Credito  Agricola  de  Cartago,  566  F  Supp.  1440 
(1983),  at  p.  1443;  Alfred  Dunhill  of  London  Inc.  v.  Republic  of  Cuba,  425  US  682  (1976);  Hunt  v. 
Mobil  Oil  Corp.,  550  F  2d  68  (1977),  at  p.  78;  Clayco  Petroleum  Corp.  v.  Occidental  Petroleum  Corp., 
712  F  2d  404  (1983);  Chisolm  &  Co.  v.  Bank  of  Jamaica,  643  F  Supp.  1393  (1986).  Cf.  Zimmermann, 
loc.  cit.  above  (n.  507),  at  pp.  564-5. 

524  Behring  International  Inc.  v.  Imperial  Iranian  Air  Force,  475  F  Supp.  396  (1976);  Outboard 
Marine  Corp.  v.  Pezetel,  461  F  Supp.  384  (1978);  National  American  Corp.  v.  Federal  Republic  of 
Nigeria,  448  F  Supp.  622,  641  (1978). 

525  por  the  suggestion  that  the  exception  would  apply  to  property  confiscations  see,  for  instance, 
Singer,  loc.  cit.  above  (n.  448),  at  p.  322;  Leigh,  loc.  cit.  above  (n.  494). 

526  Hunt  v.  Mobil  Oil  Corp.,  550  F  2d  68  (1977).  at  p.  78;  Carey  v.  National  Oil  Corp.,  453  F 
Supp.  1097  (1975),  at  p.  1102.  The  argument  that  an  executive  decree  of  a  foreign  government 
preventing  any  local  institutions  from  making  payment  upon  an  external  debt  fell  within  this 
exception  failed  before  the  US  District  Court  in  Allied  Bank  International  v.  Banco  Credito  Agricola 
de  Cartago,  566  F  Supp.  1440  (1983).  See  also  Urrutia  and  Amollobieta  v.  Martiarena  (1937, 
Belgium),  Annual  Digest,  8  (1935-7),  No.  94;  Societe  de  Plantation  de  Heveas  v.  Societe  Lao-lmport 
et  Republique  Democratique  de  Laos,  Revue  generate  de  droit  international  public,  88  (1984).  P-  5  1 3 • 
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to  advance  the  governmental  as  opposed  to  the  purely  commercial 
interests  of  a  State,  it  will  not  be  immune.527  Moreover,  in  the  US  there 
is  clearly  an  exception  to  sovereign  immunity  ratione  personae  in  cases 
involving  foreign  confiscations  in  violation  of  international  law.5-8 

A  third,  more  bizarre,  proposed  type  of  exception  to  the  act  of  State 
doctrine  arises  out  of  the  fact  that  anti-trust  act  of  State  cases  often 
contain  issues  of  the  jurisdictional  competence  of  States.  The  test  for 
State  jurisdiction  used  by  US  courts,  as  yet  still  highly  controversial  as 
a  rule  of  international  law,  is  the  ‘balancing’  approach  adopted  from 
American  private  international  law.529  By  analogy,  it  has  been  suggested 
that  when  deciding  whether  the  act  of  State  doctrine  is  applicable,  a 
court  should  balance  the  need  to  do  justice  to  the  litigants  against  the 
need  to  promote  the  policy  concerns  of  the  doctrine.030  This  exception  has 
been  strongly  criticized531  and  need  not  be  given  serious  consideration.532 

All  these  exceptions  to  the  act  of  State  doctrine  have  been  developed 
by  the  courts  and  by  writers.  One  legislative  exception  to  the  act  of  State 
doctrine  is  provided  by  the  so-called  ‘Hickenlooper  Amendment’.533 
Interestingly,  this  exception  is  limited  to  property  disputes,  illustrating 
that  act  of  State  is  in  fact  the  collective  name  for  a  number  of  separate 
rules  rather  than  one  cohesive  doctrine.  The  section  states  that  ‘no  court 
in  the  United  States  shall  decline  on  the  ground  of  the  federal  act  of 
state  doctrine  to  make  a  determination  on  the  merits  giving  effect  to  the 
principles  of  international  law  in  a  case  [involving]  ...  a  confiscation  in 
violation  of  the  principles  of  international  law,  including  the  principles 
of  compensation’.  It  is  based  on  the  assumption,  its  wording  suggests, 
that  the  act  of  State  doctrine  which  evolved  in  American  common  law 
is  inconsistent  with  international  law.  Many  writers  agree,  and  the 
Hickenlooper  Amendment  has  consequently  often  been  referred  to  as 
the  ‘Rule  of  Law’  Amendment.534  However,  apart  from  those  cases 

527  Empresa  Cubana  Exportadora  de  Azucar  y  sus  Derivados  v.  Lamborn  &  Co.,  652  F  2d  231 
(1981),  at  p.  238.  Similar  suggestions  have  been  made  in  the  UK:  Singer,  loc.  cit.  above  (n.  448), 
at  pp.  291,  315  ff. 

528  porejgn  Sovereign  Immunities  Act  1976,  Section  1605  (a)  (3). 

529  Above,  n.  227. 

530  Sage  International  Ltd.  v.  Cadillac  Car  Gage  Co.,  534  F  Supp.  896  (1981);  Compania  de  Gas 
de  Nuevo  Laredo  SA  v.  Entex  Inc.,  686  F  2d  322,  325-6  (1982). 

531  Niles,  'Judicial  Balancing  of  Foreign  Policy  Considerations:  Comity  and  Errors  under  the  Act 
of  State  Doctrine’,  Stanford  Law  Review,  35  (1982),  p.  327. 

532  A  further  alleged  exception  to  the  act  of  State  doctrine  is  the  ‘corruption  exception’:  see  Dowd 
and  Eichelberger,  ‘Act  of  State  Doctrine:  an  Emerging  Corruption  Exception  in  Antitrust  Cases’, 
Notre  Dame  Law  Review,  59  (1983),  P-  455;  Simon,  ‘Should  there  be  a  Bribery  Exception  to  the 
Act  of  State  Doctrine?’,  Cornell  International  Law  Journal,  17  (1984),  p.  407. 

533  Subsection  301  (d)  (4)  of  the  Foreign  Assistance  Act  of  1964,  22  USC  Section  2370  (e)  (2),  a 
temporary  measure,  limited  expressly  to  proceedings  begun  before  1  January  1966.  For  the 
background  to  this  enactment  see  Tondel  (ed.),  The  Aftermath  of  Sabbatino:  Background  Papers 
and  Proceedings  of  the  Seventh  Hammarskjold  Forum  (1965),  Ch.  2,  pp.  35-52.  The  section  was  re¬ 
enacted  permanently  in  1965:  22  USC  Section  2370  (e)  (2)  (Supp.  I,  1965). 

534  For  example,  Cheatham  and  Maier,  loc.  cit.  above  (n.  484),  at  p.  38,  criticized  by  Henkin, 
loc.  cit.  above  (n.  486),  at  p.  188:  ‘It  has  been  called  the  “rule  of  law”  Amendment  but  it  is  the  rule 
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involving  questions  of  international  public  policy,  the  recognition  of 
foreign-created  property  titles  will  never  violate  international  law,  while 
in  many  cases  the  non-recognition  of  them  would.  If  the  Hickenlooper 
Amendment  is  aimed  at  refusing  recognition  to  all  foreign  confiscations 
where  adequate  compensation  has  not  been  paid,  it  will  inevitably  lead 
to  violations  of  international  law.535  It  is  possible  that  the  US  is 
deliberately  departing  from  norms  of  customary  international  law  in  an 
attempt  to  establish  new  standards  of  conduct,  but  the  discussion 
surrounding  the  enactment  of  the  Hickenlooper  Amendment  suggests 
that"  the  Americans  perceive  it  to  reflect  existing  law.536  Leaving  aside 
the  suggestion  that  numerous  writers  and  congressmen  have  simply 
misunderstood  the  state  of  the  law,537  it  must  be  concluded  that  the 
Hickenlooper  Amendment  is  not  attacking  the  international  lex  situs  rule, 
but  the  municipal  law  use  made  of  the  international  law  discretions 
embodied  in  the  act  of  State  rule.  Even  the  Supreme  Court  in  Banco 
Nacional  de  Cuba  v.  Sabbatino 538  never  suggested  that  a  State  was  under 
an  international  law  duty  to  recognize  a  foreign  confiscation  of  its  own 
national’s  property,539  and  it  is  clear  that  the  same  furore  would  not  have 
surrounded  the  Sabbatino  decision  had  it  been  the  confiscation  of  a 
foreigner’s  property  that  was  recognized  in  the  US.540  It  is  submitted 
that  the  real  effect  of  the  Hickenlooper  Amendment  is  to  deny  recognition 
in  American  law  to  a  foreign  confiscation  of  an  American’s  property.541 
No  case  has  yet  arisen  where  the  title  of  a  national  of  a  third  State  was 
involved,  but  a  post-Hickenlooper  confiscation  by  Cuba  of  a  Cuban’s 

of  law  as  the  United  States  sees  the  law,  when  the  United  States  wants  it  to  rule.  It  is  the  rule  of 
law  for  the  other  fellow.’ 

535  A  possibility  canvassed  by  Judge  Bryan  in  Banco  Nacional  de  Cuba  v.  First  National  City 
Bank ,  270  F  Supp.  1004,  1008  (1967):  ‘This  court  would  ...  be  bound  to  apply  the  provisions  of 
the  Hickenlooper  Amendment  even  if  they  were  found  inconsistent  with  the  views  of  other  nations 
on  international  law’,  but  he  adds  ‘though  this  is  not  so  here’. 

536  A  US  Senator,  Mathias,  ‘Restructuring  the  Act  of  State  Doctrine:  a  Blueprint  for  Legislative 
Reform’,  Law  and  Policy  in  International  Business,  12  (1980),  p.  369  at  p.  413,  calls  for  legislative 
reform  to  ‘limit  the  act  of  State  doctrine,  and  to  enable  the  courts  of  the  United  States  to  declare 
and  apply  international  law’. 

637  Or  the  suggestion  that  US  courts  are  simply  not  impartial  and  always  find  against  America’s 
enemies:  Finkelstein,  ‘Act  of  State  and  Choice  of  Law  Aspects  of  Suing  Foreign  Governmental 
Corporations’,  North  Carolina  Journal  of  International  Law  and  Commercial  Regulation,  9  (1984), 
p.  147  at  p.  157. 

538  Above,  n.  473. 

539  Ibid,  at  p.  423:  ‘Although  it  is,  of  course,  true  that  the  United  States  courts  apply  international 
law  as  a  part  of  our  own  in  appropriate  circumstances,  the  public  law  of  nations  can  hardly  dictate 
to  a  country  which  is  in  theory  wronged  how  to  treat  that  wrong  within  its  own  domestic  borders.’ 

540  Writers  such  as  Anderson,  ‘Title  to  Confiscated  Foreign  Property’,  American  Journal  of 
International  Law ,  20  (1926),  p.  528,  only  ever  advocated  the  non-recognition  of  confiscations  of 
the  property  of  American  nationals.  Cf.  Halberstam,  loc.  cit.  above  (n.  421),  at  p.  89,  and  the 
authorities  cited  by  him  to  the  effect  that  the  act  of  State  doctrine  ‘will  not  apply’  (i.e.  the  lex  situs 
rule  will  not  apply)  wherever  there  has  been  a  breach  of  international  law. 

541  Cf.  Reeves,  ‘Act  of  State  Doctrine  and  the  Rule  of  Law — a  Reply’,  loc.  cit.  above  (n.  486),  at 
p.  105,  who  criticizes  a  resolution  of  the  Bar  Association  of  the  City  of  New  York  in  favour  of  doing 
away  with  the  act  of  State  doctrine  as  it  did  not  limit  non-recognition  to  the  confiscation  of  property 
of  US  nationals. 
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property  was  recognized  in  the  US.542  For  the  wording  of  the  Hicken- 
looper  Amendment  does  not  prohibit  the  recognition  of  foreign  confisca¬ 
tions —  it  merely  states  that  they  should  be  examined  on  their  merits. 
The  law  under  which  the  merits  are  to  be  examined  is  not  stated,543  but 
as  ‘an  Act  of  Congress  ought  never  to  be  construed  to  violate  the  law  of 
nations,  if  any  other  possible  construction  remains’,544  it  is  to  be  presumed 
that  foreign  confiscations  will  be  recognized  where  international  law 
requires  this.545  Where  international  law  does  not  require  recognition, 
presumably  the  statute  requires  that  the  act  of  State  doctrine  should  no 
longer  govern  as  a  special  rule,  but  that  the  case  should  be  decided  on 
its  merits  under  the  general  laws  of  the  US.  In  the  case  of  foreign- 
created  property  titles  the  US  adheres  to  the  lex  situs  principle  like  all 
other  States,  so  that  the  same  result  would  be  achieved  as  under  the  act 
of  State  doctrine.  The  only  difference  is  that  under  the  municipal  law 
conflicts  rule,  effect  will  be  given  to  local  public  policy,  so  that  the  net 
effect  of  the  Hickenlooper  Amendment  is  to  introduce  a  public  policy 
exception  to  the  recognition  of  foreign  confiscations  where  the  victim  is 
a  US  national.546  In  other  situations  where  recognition  is  not  required 
by  international  law — e.g.  where  the  foreign  expropriation  was  extra¬ 
territorial —  public  policy  rather  than  the  act  of  State  doctrine  governed 
even  before  the  Hickenlooper  Amendment.547  Thus  the  American  ap¬ 
proach  today  closely  resembles  that  of  the  French.548 


542  F.  Palicio  y  Compania  v.  Brush ,  256  F  Supp.  481  (1966).  It  was  held  in  this  case  that  while 
the  US  might  decline  to  give  effect  to  an  extra-territorial  confiscation  of  the  property  of  a  national 
of  the  confiscating  State  where  such  a  taking  was  inconsistent  with  US  policy,  as  a  matter  of 
international  law,  ‘No  matter  how  the  issue  of  the  validity  of  the  decree  of  a  foreign  government 
expropriating  physical  property  of  its  own  citizens  within  its  own  boundaries  might  arise  in  the 
vicissitudes  of  litigation,  the  act  of  state  doctrine  must  be  applied’.  This  statement  is  totally  consistent 
with  the  lex  situs  rule  (and  note  particularly  the  emphasis  on  physical  property,  as  opposed  to 
intangible  property,  which  is  not  governed  by  the  lex  situs  rule).  Earlier  cases  have  reached  the  same 
result  without  using  the  act  of  State  doctrine:  McCarthy  v.  Reichsbank,  20  NYS  2d  450  (1940); 
Bloch  v.  Baseler  Lebensversicherungsgesellschaft,  73  NYS  2d  523  (1947). 

543  See  the  criticism  by  Henkin,  loc.  cit.  above  (n.  486),  at  pp.  184-5,  of  Banco  Nacional  de  Cuba 
v.  First  National  City  Bank ,  270  F  Supp.  1004  (1967),  in  which  a  remedy  was  purportedly  given 
under  the  Hickenlooper  Amendment,  even  though  that  Amendment  itself  gives  no  substantive 
remedies.  Henkin  says:  ‘That  American  domestic  policy  might  not  favour  Cuba’s  action  does  not 
afford  a  ground  for  affirmative  relief.  In  any  event,  if  any  law  purported  to  give  a  remedy,  it  would 
ordinarily  be  New  York  law.  The  District  Court  did  not  even  examine  the  applicability  of  New 
York  law  and  certainly  did  not  purport  to  apply  it.’ 

544  The  Charming  Betsy  (1804),  6  US  (2  Cranch)  64,  118.  545  Above,  n.  542. 

546  See  Henkin,  loc.  cit.  above  (n.  486),  at  p.  183. 

547  p  panci0  y  Compania  v.  Brush,  256  F  Supp.  481  (1966),  and  see  above,  nn.  481,  339. 

648  It  will  be  noted  how  the  Hickenlooper  Amendment  only  allows  a  US  court  to  examine  the 
title  of  the  actual  property  confiscated  when  this  is  then  brought  into  the  US.  Where  the  property 
remains  outside  US  territory,  the  Hickenlooper  Amendment  does  not  give  a  plaintiff  any  general 
right  of  action,  or  allow  him  for  instance  to  attach  other  assets  of  the  defendant  that  may  be  in  the 
jurisdiction:  Ethiopian  Spice  Extraction  Share  Co.  v.  Kalamazoo  Spice  Extraction  Co.,  543  F  Supp. 
1224  (1982);  Empresa  Cubana  v.  Lamborn  &  Co.,  652  F  2d  231  (1981).  Even  so,  the  Hickenlooper 
Amendment  still  gives  greater  recognition  to  foreign-created  property  titles  than  is  required  by 
international  law.  It  does  not,  for  instance,  apply  to  acts  of  confiscation  which  US  courts  characterize 
as  breaches  of  contract  ( Menendez  v.  Saks,  485  F  2d  1355  (1973),  66  ILR  126),  such  as  the  effective 
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To  summarize  then,  the  act  of  State  doctrine  as  such  does  not  form  a 
part  of  international  law.  It  is  a  combination  of  a  variety  of  international 
law  duties  and  discretions  (including  the  duty  to  apply  the  lex  situs 
rule  to  property  conflicts),  coupled  with  certain  municipal  law  policy 
considerations.  Its  legislative  abolition  in  the  US  is  unobjectionable  to 
the  extent  that  only  discretions  and  municipal  policies  are  affected. 
Problems  only  arise  when  the  identity  of  the  international  law  rules 
contained  in  the  doctrine  are  forgotten,  so  that  exceptions  to  the  doctrine 
are  enacted  which  fail  to  observe  the  minimum  duty  of  recognition 
required  by  international  law.  The  Hickenlooper  Amendment  appears 
to  leave  intact  the  observance  of  the  lex  situs  rule  in  the  US,  but  some 
of  the  other  suggested  exceptions  do  not. 

One  factor  which  has  hampered  the  recognition  of  the  fact  that  the 
American  act  of  State  doctrine  is  merely  a  part  of  American  municipal 
law  which  is  quite  separate  from,  but  gives  effect  to,  the  lex  situs  rule,  is 
the  fact  that  judgments  of  the  courts  of  other  countries  also  refer  from 
time  to  time  to  foreign  ‘acts  of  State’.  However,  this  expression  is  used 
very  loosely  and  should  not  be  taken  to  indicate  the  existence  of  an  act 
of  State  doctrine  in  those  countries,  let  alone  one  which  is  identical  to 
the  US  doctrine.  For  instance,  it  was  pointed  out  above549  that  for  a 
foreign  confiscation  to  be  recognized  under  the  lex  situs  rule,  it  must 
have  been  carried  out  by  the  local  sovereign  and  not  a  group  of  private 
individuals  who  have  not  yet  established  themselves  in  effective  control 
of  territory.  It  is  to  this  fact  that  the  Austrian  Supreme  Court  adverted 
in  1922  when  it  said: 

The  Soviet  government  in  Hungary  was  recognised  by  the  Austrian  govern¬ 
ment,  and  it  had  an  accredited  representative  with  that  government.  It  follows 
that  the  decrees  of  the  Soviet  government  in  Hungary  are  governmental  acts 
which  the  Austrian  government  must  recognize.550 

In  other  contexts  the  expression  ‘act  of  State’  has  been  used  to  mean 
‘act  jure  imperii  in  sovereign  immunity  cases.551  It  has  also  been  used  to 


confiscation  of  debts  through  applying  currency  restrictions  ( French  v.  Banco  Nacional  de  Cuba , 
242  NE  2d  704  (1968))  or  the  nationalization  of  concessions  ( Hunt  v.  Coastal  States  Gas  Producing 
Co.,  583  SW  2d  322  (1979),  66  ILR  361).  US  courts  have  appeared  determined  to  give  the 
Amendment  the  narrowest  possible  interpretation  — the  act  of  State  doctrine  has  been  said  not  to 
have  been  ‘sapped  of  its  vitality  and  strength’  by  the  Hickenlooper  Amendment:  Occidental  Petroleum 
Co.  v.  Buttes  Gas  and  Oil  Co.,  331  F  Supp.  92  (1972),  at  p.  112.  See  also  Ramirez  v.  Weinberger, 
745  F  2d  1500  (1984),  American  Journal  of  International  Law,  79  (1985),  p.  449. 

549  Above,  Part  IV  (d). 

550  Hungarian  Soviet  Government  ( Confiscation  of  Property)  case,  Annual  Digest,  1  (1919-22),  No. 
31.  The  judgment  in  Luther  v.  Sagor,  [1921]  3  KB  532,  which  is  regularly  cited  as  the  standard 
authority  for  an  English  act  of  State  doctrine,  is  also  primarily  concerned  with  the  question  whether 
the  Soviets  were  the  de  facto  government  of  Russia  at  the  relevant  time.  See  also  the  discussion  of 
Expropriation  ( Soviet  Zone  of  Germany)  case,  Annual  Digest,  16  (1949),  No.  10,  by  Reeves,  The 
Sabbatino  Amendment:  Comedy— or  Tragedy— of  Errors’,  loc.  cit.  above  (n.  486),  at  p.  547. 

551  In  SpA  Imprese  Manttime  Frassinetti  e  SpA  Italiana  Lavori  Marittime  e  Terrestri  v.  Republica 
Araba  di  Libya  (1979,  Italy),  American  Journal  of  International  Law,  77  (1983),  PP-  161-2,  the  Court 
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allude  to  the  fact  that  foreign  States  will  be  estopped  from  denying  the 
internal  legality  of  their  acts  so  that  these  may  be  applied  by  other  States 
as  the  relevant  lex  situs  without  investigation.552  Used  in  this  way,  the 
expression  ‘act  of  State’  neither  adds  to  nor  detracts  from  the  lex  situs 
rule.553  It  may  be  true  that  some  States,  like  the  US,  prefer  not  to 
examine  the  internal  validity  of  foreign  laws  for  municipal  constitutional 
law  reasons554  and,  while  this  practice  constitutes  further  evidence  for 


of  Cassation  in  a  confiscation  case  ‘held  that  by  reason  of  a  universally  accepted  principle  of 
international  law  .  .  .  acts  of  a  foreign  State  performed  in  the  exercise  of  a  government  function  are 
not  cognizable  in  Italian  courts,  even  to  consider  their  conformity  with  the  rules  of  international 
law’.  In  that  case,  though,  the  confiscating  government  was  directly  impleaded,  so  that  this  statement 
effectively  only  says  that  a  confiscation  is  an  act  jure  imperii',  see  above,  n.  526.  A  similar  case  which 
came  before  the  same  court  in  Ditta  Campione  v.  Ditto  Peti-Nitrogenmuvek  and  Hungarian 
Government  (1972),  Italian  Yearbook  of  International  Law ,  1  (1975),  p.  238,  was  decided  expressly 
on  the  grounds  of  sovereign  immunity.  Despite  the  breadth  of  the  language  used  in  the  former  case, 
it  is  submitted  that  it  is  not  authority  for  an  immunity  ratione  materiae,  as  such  an  immunity  is  not 
‘a  universally  accepted  principle  of  international  law’.  See  also  Poortensdijk  Ltd.  v.  Soviet  Republic 
of  Latvia  (1942,  Netherlands),  Annual  Digest,  1 1  (1919-42),  No.  75  (which  was  decided  on  the  basis 
of  both  sovereign  immunity  ratione  personae  and  ratione  materiae,  but  as  to  the  latter  immunity  see 
the  text  accompanying  the  following  footnote),  and  Martin  v.  Banque  d’Espagne  (France,  1952),  19 
ILR  202,  Revue  critique  de  droit  international  prive,  42  (1953),  p.  425. 

552  Above,  Part  III  (a).  See,  e.g.,  Societe  Cementos  Resola  v.  Larrasquitu  et  Etat  Espagnol  (1937, 
French  Court  of  Cassation),  Clunet,  65  (1938),  p.  287:  ‘la  jurisdiction  fran^aise  est  incompetente 
pour  discuter  la  regularite  d’un  acte  de  souverainete  etranger,  car  ce  serait  juger  cet  acte,  et  .  .  . 
seules  les  jurisdictions  espagnoles  ont  qualite  pour  decider  si  la  requisition  est  conforme  aux 
dispositions  de  la  loi  espagnole’  (note  that  as  this  case  involved  the  extra-territorial  application  of 
a  Spanish  requisition  law  in  France,  the  decision  not  to  examine  its  internal  validity  was  one  to  be 
made  by  French  courts,  as  there  was  no  international  duty  to  apply  it:  in  the  event  it  was  held  not 
to  be  contrary  to  French  ordre  public).  See  further  the  Dutch  cases  Mexico  v.  Bataafsche  Petroleum 
Maatschappij ,  Petroservice  v.  El  Aguila  and  El  Aguila  v.  Petroservice ,  mentioned  in  Annual  Digest, 
xi  (1919-42),  at  p.  16.  In  Poortensdijk  Ltd.  v.  Soviet  Republic  of  Latvia,  ibid.,  No.  75,  there  is  a 
suggestion  that  foreign  acts  of  State  are  immune  ratione  materiae  and  that  their  internal  validity 
may  therefore  never  be  examined,  but  the  note  in  The  SS  Baurdo ,  ibid.,  8  (1935-7),  No.  73,  makes 
clearer  the  point  that  foreign  property  laws  where  relevant  to  a  dispute  between  two  private  parties 
may,  but  need  not,  be  examined  for  their  legality  under  municipal  law.  Many  of  the  English  act  of 
State  cases  can  be  seen  to  turn  on  this  point:  Duke  of  Brunswick  v.  King  of  Hanover  (1848),  2  HLC 
1,  esp.  at  p.  22,  9  ER  993,  esp.  at  p.  1000;  Luther  v.  Sagor,  [1921]  3  KB  532;  Princess  Paley  Olga 
v.  Weisz,  [1929]  1  KB  728;  Buck  v.  Attorney-General,  [1965]  1  Ch.  745:  see  Jones,  loc.  cit.  above 
(n.  475),  pp.  444-5.  Cf.  Confiscation  of  Property  of  Sudeten  Germans  (1948,  West  Germany),  Annual 
Digest,  15  (1948),  No.  12,  as  discussed  by  Reeves,  ‘Act  of  State — Foreign  Decisions  Cited  in  the 
Sabbatino  Case’,  loc.  cit.  above  (n.  486),  at  pp.  663-7. 

553  Some  writers  have  used  the  expression  ‘act  of  State’  in  the  broadest  possible  sense  to  cover 
any  situation  in  which  an  official  act  of  a  foreign  government  is  recognized  (n.  487).  The  editors  of 
the  Annual  Digest  have  used  the  expression  in  headnotes  when  it  has  not  appeared  in  the  judgment, 
not  only  in  cases  involving  the  recognition  of  foreign  confiscations  (e.g.  Federazione  Italiana  Consorzi 
Agrari  v.  Commissariat  of  the  Soviet  Socialist  Republic,  Annual  Digest,  2  (1923-4),  No.  5),  but  also 
of  foreign  divorces  (e.g.  Chiger  v.  Chiger,  ibid.  3  (1925-6),  No.  18),  foreign  penal  laws  ( Zilka  v. 
Darwish  (1954),  21  ILR  35),  tax  laws  (Re  Delhi  Electric  Supply  and  Traction  Co.  (1953),  20  ILR  7) 
and  nationality  laws  ( Ettinger  v.  Ministry  of  the  Interior,  Annual  Digest,  6  (193 1-2),  No.  15.  See 
also  above,  n.  496. 

554  i.e.  the  desire  of  the  judiciary  not  to  embarrass  the  executive  in  its  conduct  of  foreign  affairs: 
see  Epoux  Reynolds  et  autres  v.  Ministre  des  Affaires  Etrangeres  (1965,  France),  47  ILR  53.  On  the 
position  in  Italy  see  Jamahiria  Araba  Libica  Popolare  Socialista  v.  Imprese  Marittime  Fratelli 
Frassinetti  SpA  and  Societa  Italiana  Lavori  Marittime  e  Terrestre  SILMET  SpA,  Italian  Yearbook 
of  International  Law,  5  (1980-1),  p.  262;  Texaco  Overseas  Petroleum  Co.  and  California  Asiatic  Oil 
Co.  v.  Montedison,  National  Oil  Corp.  and  Villanelle  Etablissement,  ibid.  4  (1978-9),  p.  161; 
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the  view  that  international  law  does  not  require  such  examination,  it 
cannot  be  argued  that  on  the  basis  of  such  a  municipal  law  policy 
international  law  could  prevent  it. 

Further  confusion  over  the  meaning  of  ‘act  of  State’  arises  from 
comparisons  between  US  and  English  law,  which  is  also  said  to  contain 
an  act  of  State  doctrine.  While  the  expression  is  applied  in  England  to 
foreign-created  property  rights,555  in  this  area  it  is  merely  a  reference  to 
the  lex  situs  rule,556  for  although  English  judges  have  cited  American 
cases  in  judgments,557  foreign  confiscations  of  the  property  of  a  British 
national  have  not  been  recognized  in  England.558  As  in  the  US,  the 
expression  is  not  limited  to  the  recognition  of  foreign  confiscations.559  It 
has  been  used  in  constitutional  law  to  describe  prerogative  acts  of  the 
Crown  in  the  field  of  foreign  relations,560  a  context  involving  no 
considerations  of  public  international  law.  In  the  Buttes  Gas  case561  Lord 
Wilberforce  recognized  a  new  variety  of  ‘act  of  State’  which  applied  to 
‘an  act  or  acts  operating  in  the  area  of  transactions  between  States’562 
as  opposed  to  transactions  between  States  and  individuals  such  as 
confiscations.563  The  expression  has  been  used  in  further  contexts  still.564 


Condorelli,  ‘Acts  of  the  Italian  Government  in  International  Matters  Before  Domestic  Courts’, 
ibid.  2  (1976),  p.  178.  See  also  Anglo  Iranian  Oil  Co.  v.  Idemitsu  Kosan  Co.,  20  ILR  305;  The 
National  Navigation  Company  of  Egypt  v.  Tavoularides,  Clunet ,  57  (I93°)>  P-  203-  Cf.  the  position 
in  Belgium  and  the  Netherlands:  Wortley,  loc.  cit.  above  (n.  236),  at  p.  239-  Cf.  Kawasaki  Kisen 
Kabuishiki  Kaisha  of  Kobe  v.  Bantham  Steamship  Co.,  [1939]  2  KB  544,  at  p.  552  per  Lord  Greene 
MR:  ‘I  do  not  find  the  fear  of  the  embarrassment  of  the  executive  a  very  attractive  basis  on  which 
to  build  a  rule  of  English  law.’ 

555  Cf.  Singer,  loc.  cit.  above  (n.  448),  at  p.  283. 

556  Cf.  above,  n.  474. 

557  For  example,  Princess  Paley  Olga  v.  Weisz,  [1929]  1  KB  728,  at  p.  728  per  Sankey  LJ  and 
pp.  724-5  per  Scrutton  LJ. 

558  Simpson  v.  Fogo  (1862),  1  H  &  M  195,  71  ER  85;  Wolff  v.  Oxholm  (1817),  6  M  &  S  92,  105 
ER  1177;  Folliott  v.  Ogden  (1789),  1  H  Bl.  123,  126  ER  75;  Re  Fried  Krupp  AG,  [1917]  2  Ch.  188; 
The  Rose  Mary,  [1953]  1  WLR  246,  20  ILR  316.  Also  Princess  Paley  Olga  v.  Weisz,  [1929]  1  KB 
728,  at  p.  736  per  Russell  LJ:  ‘This  court  will  not  enquire  into  the  legality  of  acts  done  by  a  foreign 
government  against  its  own  subjects  in  respect  of  property  situated  in  its  own  territory  (emphasis 
added).  See  also  Wortley,  op.  cit.  above  (n.  24),  at  p.  19. 

559  Jones,  loc.  cit.  above  (n.  475),  at  p.  444  n.  51,  demonstrates  that  all  English  act  of  State  cases 

are  explicable  under  other  rules  of  English  law. 

560  For  example,  Buron  v.  Denman  (1848),  2  Ex.  167,  154  ER  450;  Johnstone  v.  Pedlar,  [1921]  2 
AC  262;  Nissan  v.  Attorney-General,  [1970]  AC  179.  Some  writers  recognize  that  this  is  a  totally 
different  use  of  the  expression  act  of  State,  while  others  try  to  see  it  as  another  aspect  of  the  same 
doctrine  which  applies  to  expropriations.  See,  e.g.,  Singer,  loc.  cit.  above  (n.  448),  at  pp.  284  ff., 
Mann,  loc.  cit.  above  (n.  145),  at  pp.  425-6. 

561  [1981]  3  WLR  787  (HL). 

562  Ibid,  at  p.  804. 

563  See  Jones,  loc.  cit.  above  (n.  47S)>  at  PP-  477  ff-  .  .  , 

564  Allott,  ‘The  Courts  and  the  Executive:  Four  House  of  Lords  Decisions’,  Cambridge  Law 
Journal,  35  (1977),  P-  255  at  P-  27°.  distinguishes  seven  types  of  act  of  State.  See  also  Singer,  loc. 
cit.  above  (n.  448),  at  p.  285.  In  India,  the  annexation  of  territory  by  the  Crown  has  been  called  an 
act  of  State:  Vajesingji  Joravarsingji  v.  Secretary  of  State  for  India  (1924),  51  Ind.  App.  357,  Salomon 
v  Secretary  of  State  for  India,  [1906]  1  KB  613.  See  also  Raptis  v.  South  Australia  (1977),  >5  ALR 
223,  234;  Papua  New  Guinea  v.  Cuba  and  Donga,  (1973)  PNGLR  603,  71  ILR  39-  See  Jones,  loc. 
cit.  above  (n.  475),  at  pp.  435  ff-,  for  other  types  of  ‘act  of  State’. 
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As  in  the  case  of  American  law,  it  is  doubtful  if  the  various  types  of  ‘act 
of  State’  together  can  be  seen  to  form  a  single  coherent  doctrine  of 
English  law565  or  whether  the  use  of  the  expression  in  this  variety  of 
situations  is  merely  coincidental.  However,  even  if  the  former  is  the  case 
it  is  plain  that  the  doctrine  would  be  one  of  English  municipal  law  and 
not  of  international  law. 

Despite  their  common  name,  t.he  American  and  English  act  of  State 
doctrines,  even  in  the  area  of  foreign  expropriations,  are  not  identical, 
and  yet  both  are  consistent  with  the  international  law  lex  situs  rule,  as  is 
probably  the  Hickenlooper  Amendment  on  its  proper  construction, 
which  is  inconsistent  with,  and  seeks  to  abolish,  the  act  of  State  doctrine 
in  America  in  relation  to  property  confiscations.  Each  of  these  is  an 
example  of  State  practice  which  falls  within  the  permitted  limits  of 
conduct  laid  down  by  an  international  law  rule.  The  practice  of  every 
other  State  has  its  own  variations  but  also  falls  within  the  rule. 
International  law  in  this  area  is  reasonably  clear,  but  can  easily  become 
confused  if  the  distinction  is  not  maintained  between  the  international 
law  rule  on  the  one  hand,  and  State  practice  (which  may  consist  partly 
of  municipal  law  rules)  on  the  other.  For  a  long  time  American  writers 
especially  have  concerned  themselves  with  examining  the  practice  of 
other  States  for  its  consistency  with  US  law  in  an  attempt  to  determine 
whether  the  act  of  State  doctrine  or  the  Hickenlooper  Amendment 
was  the  correct  statement  of  international  law.566  The  idea  that  the 
international  law  rule  itself  could  have  a  completely  different  basis  rarely 
emerges:  whenever  the  lex  situs  principle  is  mentioned  by  American 
writers  it  tends  to  be  seen  immediately  as  support  for  the  act  of  State 
against  the  Hickenlooper  Amendment,  though  its  full  implications  as  a 
rule  of  international  law  as  demonstrated  in  this  article  are  not  discussed. 
The  reason  for  this,  it  is  suggested,  is  that  these  writers  all  tend  to 
confine  their  attention  to  the  problem  of  foreign  confiscations  in  which 
the  confiscating  State  has  violated  international  law  by  paying  insufficient 
or  no  compensation.  If  it  had  been  constantly  borne  in  mind  that  even 
in  a  non-confiscatory  situation  there  needs  to  be  an  international  law 
rule  for  determining  title  to  property,  and  that  State  practice  in  deciding 
any  property  conflicts  case  must  conform  to  that  rule,  even  though 
international  law  is  rarely  even  mentioned  in  the  judgments  of  such  cases, 
the  lex  situs  rule  might  have  become  clearly  recognizable  independently  of 
other  types  of  ‘act  of  State’.  Writers  might  have  then  found  a  clearer 
perspective  from  which  to  examine  the  particular  problem  of  confisca¬ 
tions,  and  the  thousands  of  pages  written  on  acts  of  State  might  by  now 
have  led  to  the  development  of  a  clear  picture  of  what  the  international 
law  rules  of  property  are. 


565  Cf.  Mann,  loc.  cit.  above  (n.  145),  at  p.  437. 

586  For  example,  Halberstam,  loc.  cit.  above  (n.  421),  at  p.  74. 
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VI.  Conclusion 

This  article  has  demonstrated  the  need  for  a  binding  international  law 
definition  of  property  for  the  rules  on  the  expropriation  by  States  of 
aliens’  property  to  be  workable.  Having  ascertained  that  such  a  rule 
necessarily  exists,  it  is  not  difficult  to  find  it,  given  the  consistency  of 
State  practice.  Tangible  property  rights  are  determined  in  international 
law  by  the  use  of  the  lex  situs  rule:  the  State  of  the  present  situs  may 
decide  who  has  property  rights  in  any  tangible  on  its  territory,  and 
those. rights  will  be  recognized  elsewhere,  subject  to  international  public 
policy.5^7  Intangible  property  rights  on  the  other  hand  are  governed  by 
the  ‘Morelli  principle’  —  i.e.  they  must  be  respected  by  the  State  creating 
them,  but  need  not  be  recognized  by  other  States.  Thus  international 
law  does  not  create  property  rights  as  such.  Initially  they  are  conferred 
at  the  discretion  of  some  system  of  municipal  law,  but  they  are  protected 
by  international  law.568  International  law  merely  decides  which  of  various, 
potentially  conflicting,  municipal  rights  it  will  protect. 

The  operation  of  the  lex  situs  rule  is  simple  and  straightforward.  Its 
only  perplexing  aspect  is  the  fact  that  today  so  many  writers  fail  to 
appreciate  that  it  is  a  part  of  international  law.  A  duty  to  recognize 
territorial  confiscations  by  other  States  has  been  admitted  by  some 
writers,  though  these  fail  to  emphasize  that  if  a  confiscation  must  be 
recognized,  a  fortiori  so  should  a  normal  transfer  by  way  of  sale  or  gift. 
Other  wTiters  claim  that  there  is  no  duty  to  recognize  a  foreign 
confiscation,  and  then  simply  jump  to  the  conclusion  that  foreign 
property  titles  need  therefore  never  be  recognized.569 

The  principal  reason  why  the  international  law  lex  situs  rule  has 
escaped  notice  for  so  long  is  that  in  cases  of  normal  transfers  of  property, 
States  have  been  willing  to  apply  the  lex  situs  rule  as  a  part  of  their  own 
private  international  law  without  discussing  international  obligations. 
Only  in  cases  of  confiscation,  where  recognition  would  be  contrary  to 
municipal  public  policy,  do  questions  of  a  duty  arise.  Because  discussion 
has  been  confined  to  confiscations,  the  existence  of  a  wider  rule  has  been 
overlooked.  Recognition  of  the  lex  situs  rule  has  been  further  hindered 
by  the  fact  that  even  in  confiscation  cases,  the  limits  of  the  lex  situs  have 
often  been  described  in  terms  of  municipal  public  policy  rather  than 
international  law.  The  fact  that  international  law  only  requires  States  to 
make  a  bona  fide  effort  to  ascertain  the  content  of  foreign  law  (above, 
Part  III)  and  only  requires  States  to  assimilate  foreign  titles  to  the 
nearest  equivalent  in  their  own  legal  system  (above,  Part  IV)  has  also 
made  it  harder  to  appreciate  that  the  lex  situs  rule  is  internationally 
binding,  as  has  the  fact  that  municipal  property  laws  are  at  times 
expressed  to  have  extra-territorial  effect  and  are  recognized. 

567  Goldman,  loc.  cit.  above  (n.  223),  at  p.  301. 

568  Cf.  Wortley,  op.  cit.  above  (n.  24),  at  p.  125. 

569  por  example,  Akehurst,  loc.  cit.  above  (n.  4),  at  p.  249. 
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It  has  been  emphasized  that  property  is  one  of  numerous  instances  in 
which  international  law  defines  an  element  of  one  of  its  rules  by  reference 
to  municipal  law,  but  that  while  there  may  be  rules  common  to  all  such 
instances,  there  are  also  differences.570  It  can  never  be  assumed  that  a 
rule  which  is  clearly  established  in  relation  to  one  will  apply  to  another. 
Therefore  all  aspects  of  all  such  instances  will  have  to  be  examined 
individually  before  it  will  be  possible  to  formulate  a  more  general  theory 
concerning  municipal  laws  which  serve  an  international  law  function. 
Municipal  laws  do  not  inherently  require  recognition  by  other  States  in 
any  case.  The  lex  situs  rule  is  not  a  consequence  of  the  sovereignty  of 
the  situs.  It  is  rather  the  fact  that  international  law  refers  to  certain 
municipal  laws  that  makes  them  binding,  and  it  can  refer  to  different 
types  of  municipal  laws  in  different  ways.  It  can  even  refer  to  one  type 
in  different  ways,  as  in  the  case  of  functional  nationality.571  In  the  case 
of  property,  the  lex  situs  rule  may  have  been  chosen  because  it  is  the 
most  convenient,  but  it  should  be  remembered  that  until  this  century, 
movables  appear  to  have  been  governed  by  the  principle  mobilia  sequuntur 
personam.512  At  some  time  in  the  future,  the  lex  situs  in  turn  might  be 
superseded.  Maeckelt,573  for  instance,  suggests  that  as  Beale’s  ‘vested 
rights’  theory  of  torts  conflicts  has  been  rejected  in  the  US  today,  the 
way  is  open  for  the  law  of  the  State  having  the  ‘most  significant 
relationship’  to  govern  property  conflicts  also.574  Because  property,  unlike 
tort,  is  relevant  to  the  operation  of  an  international  law  rule,575  changes 
in  property  conflicts  will  be  slower  and  less  dramatic  than  those  in 
American  tort  law,  in  the  absence  of  some  kind  of  multilateral  treaty. 
However,  such  a  development  in  public  international  law  could  ultimately 
be  possible.  Such  a  rule  would  be  very  similar  to  the  ‘genuine  link’ 
requirement  governing  nationality  and  could  even  merge  with  it.  One 
rule  might  develop  to  govern  these  and  all  other  forms  of  status  serving 
an  international  law  function.  This  is  however  mere  speculation.  It  may 
prove  to  be  more  useful  to  allow  different  rules  to  govern  different  forms 
of  status.  It  was  the  search  for  a  single  rule  which  made  the  act  of  State 
doctrine  so  confusing.  For  the  present,  attention  should  be  focused  on 
the  particular  rules  governing  each  individual  municipal  status,  of  which 
the  lex  situs  rule  governing  property  is  indubitably  one. 

570  Above,  Part  V,  esp.  n.  464. 

571  Brownlie,  loc.  cit.  above  (n.  10),  at  p.  347. 

572  i.e.  were  governed  by  the  personal  law  of  the  owner.  See  above,  n.  52. 

573  Loc.  cit.  above  (n.  90),  at  p.  304. 

574  See  also  Graveson,  loc.  cit.  above  (n.  35),  at  p.  96,  and  Cheshire,  Private  International  Law 
(3rd  edn.,  1947),  p.  563  (4th  edn.,  1952),  p.  435.  Cf.  Dicey,  Conflict  of  Laws  (6th  edn.,  1949,  ed. 
Morris),  pp.  561  ff. 

578  Except  in  so  far  as  a  failure  to  recognize  a  tort  liability  could,  in  some  circumstances,  constitute 
a  failure  on  the  part  of  a  State  to  observe  the  international  minimum  standard  of  treatment  of  aliens: 
Roberts  claim  (1926),  Reports  of  International  Arbitral  Awards ,  vol.  4,  p.  41. 
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TREATIES  BETWEEN  STATES  AND 
INTERNATIONAL  ORGANIZATIONS  OR 
BETWEEN  INTERNATIONAL  ORGANIZATIONS: 
A  CRITICAL  COMMENTARY* 

By  GIORGIO  GAJA1 
I.  Introduction 

Within  the  allotted  five  weeks,  partly  because  of  lengthy  preparatory 
works,  the  United  Nations  Conference  on  the  Law  of  Treaties  between 
States  and  International  Organizations  or  between  International  Organiza¬ 
tions  adopted  the  text  of  a  new  Convention  comprising  eighty-six  articles 
and  a  fourteen-paragraph  Annex.2  By  adopting  the  rules  previously 
‘worked  out  during  informal  consultations’  and  recommended  by  General 
Assembly  Resolution  40/76, 3  the  Conference  did  not  have  to  waste  time  on 
its  rules  of  procedure;  similar  consultations  held  in  New  York  enabled  the 
Plenary  to  refer  the  majority  of  the  ILC  draft  articles  directly  to  the 
Drafting  Committee  without  a  debate.4  Also,  the  final  clauses  had  been 
the  object  of  lengthy  and  fruitful  negotiations  in  New  York,  which  had  led 
to  an  informal  compromise  concerning  the  participation  of  international 
organizations  in  the  forthcoming  Convention.5 

No  doubt  the  speed  with  which  the  Conference  proceeded  in  order  to 
adopt  the  new  Convention  had  another  major  cause.  The  newly  adopted 
text  gives  the  reader  a  strong  feeling  of  deja  vu.  Nearly  all  the  provisions 

*  ©  Professor  Giorgio  Gaja,  1988. 

1  Professor  of  International  Law  in  the  University  of  Florence.  The  writer  was  one  of  the  delegates 
of  the  Italian  Government  at  the  UN  Conference  on  the  Law  of  Treaties  between  States  and 
International  Organizations  or  between  International  Organizations  and  acted  in  that  capacity  in  the 
Drafting  Committee.  The  present  article  reflects  the  author’s  personal  views. 

2  The  Vienna  Convention  on  the  Law  of  Treaties  between  States  and  International  Organizations 
or  between  International  Organizations  was  adopted  on  21  March  198b.  I  he  text  is  reproduced  in 

International  Legal  Materials,  25  (1986),  pp.  543-92. 

3  The  draft  rules  of  procedure  (A/CONF.  129/7),  which  had  been  annexed  to  Resolution  40/76, 
were  adopted  without  discussion  and  by  consensus  at  the  Conference’s  first  meeting  (A/CONF. 
129/SR.1,  p.  5).  For  an  analysis  of  the  General  Assembly’s  role  in  drafting  these  rules  see  Treves, 
Annuaire  franqais  de  droit  international,  32  (1986),  pp.  474-94. 

4  The  draft  articles  had  been  adopted  by  the  ILC  at  its  thirty-fourth  session.  Their  text  was 
published  as  document  A/37/10  and  reproduced  in  Yearbook  of  the  International  Law  (  ommission, 
1982,  vol.  2,  pt.  2,  pp.  17-77,  and  in  document  A/CONF.  129/4.  The  Conference  referred  to  the 
Committee  of  the  Whole  only  Articles  2,  3,  5,  6,  7,  9  (2),  ■  1  (2),  19,  20,  27,  30  (6),  36  bis,  38,  45,  46  (2), 
(3)  and  (4),  56,  61,  62,  65  (3),  66,  73,  75  and  77,  and  the  Annex  (A/CONF.  129/SR.3). 

5  The  text  was  put  before  the  Conference  by  five  States:  Brazil,  Cameroon,  Egypt,  India  and 
Yugoslavia  (A/CONF.  129/C.1/L.79).  An  attempt  by  the  Soviet  Union  to  prevent  international 
organizations  from  becoming  parties  to  the  new  Convention  otherwise  than  by  means  of  accession 
(A/CONF.  1 29/C.  1 /L. 76)  received  little  support  and  was  defeated  by  two  roll-call  votes.  The  text 
proposed  by  the  five  States  was  then  adopted  without  a  vote. 
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of  the  Convention  on  the  Law  of  Treaties  between  States  and  Inter¬ 
national  Organizations  or  between  International  Organizations  reproduce 
totally  or  in  part  articles  of  the  1969  Vienna  Convention  on  the  Law  of 
Treaties;  the  numbering  of  articles  has  also  been  kept  the  same  till  Article 
72.  The  ILC  Special  Rapporteur  on  the  topic,  Mr  Reuter,  had  already 
described  the  ILC  draft  articles  as  a  ‘pale  copy  of  the  1969  Vienna 
Convention  on  the  Law  of  Treaties’.6  The  text  of  the  new  Convention  is 
even  closer  to  the  earlier  Convention  than  were  the  ILC  draft  articles. 

Whenever  a  question  of  drafting  was  discussed,  consistency  with  the 
1969  Convention  was  a  winning  argument  with  regard  to  any  of  its 
authentic  texts  apart  from  the  Chinese  one.7  Thus,  incoherencies 
and  obscurities  in  the  1969  Convention  were,  when  acknowledged, 
deliberately  reproduced.  More  significantly,  all  the  changes  suggested  by 
the  ILC  on  points  of  substance  were  also  rejected.  One  of  these  changes 
concerned  Article  19  (a):  while  under  the  1969  Convention  a  State  may 
formulate  a  reservation  unless  ‘the  reservation  is  prohibited  by  the  treaty’, 
the  corresponding  ILC  draft  article  had  added  under  (a)  the  following 
alternative:  ‘or  it  is  otherwise  established  that  the  negotiating  States  and 
negotiating  organizations  were  agreed  that  the  reservation  is  prohibited.’8 
The  Conference  deleted  the  rider9  and  similarly  brought  the  text  of 
Article  20  (2)  into  line  with  the  1 969  Convention  by  adding  the  case  of  ‘the 
limited  number  of  negotiating  States’  and  organizations  to  those  in  which 
‘a  reservation  requires  acceptance  by  all  the  parties’.10  The  Conference 
adopted  the  same  approach  in  rejecting  a  proposal  made  by  the  ILC  in 
order  to  allow  a  party  to  raise  at  any  time  an  objection  to  a  notification 
made  by  another  party  in  respect  of  invalidity,  termination,  withdrawal 
from  or  suspension  of  the  operation  of  a  treaty.11 

6  Yearbook  of  the  International  Law  Commission,  1982,  vol.  1,  p.  1 19.  The  ILC  Special  Rapporteur 
acted  at  the  Conference  as  Expert  Adviser. 

7  The  policy  of  consistency  with  the  1969  Convention  in  drafting  matters  was  stated  by  the 
Chairman  of  the  Drafting  Committee,  Mr  Al-Khasawneh,  in  his  report  to  the  Conference  (A/CONF. 
129/SR.5,  p.  3).  The  Chinese  text  was  adapted  to  the  language  currently  used  in  the  Chinese  People’s 
Republic.  Unlike  the  1969  Convention,  the  new  Convention  also  has  an  authentic  Arabic  text. 

8  No  justification  for  this  addition  was  given  in  the  ILC  commentary,  which  erroneously  stated  that 
‘paragraph  1,  concerning  States,  differs  from  article  19  of  the  Vienna  Convention  only  in  that  it 
mentions  both  “negotiating  States  and  negotiating  organizations’”  (A/CONF.  129/4,  P-  35). 

9  Amendments  to  this  effect  had  been  proposed  by  Tunisia  (A/CONF.  129/C.  i/L.  14),  by  Cape 
Verde  (L.34)  and  jointly  by  Austria,  Italy,  Japan  and  Tunisia  (L.36).  Criticism  of  the  draft  article  had 
been  made  before  the  Conference  by  a  delegate  of  Jamaica  (A/CONF.  129/5,  P-  138). 

10  No  reference  to  the  ‘limited  number’  had  been  made  in  the  ILC  draft  article.  The  ILC  had 
explained  that  the  ‘limited  degree  of  participation  in  a  negotiation  cannot,  indeed,  be  measured  in  the 
same  way  for  treaties  between  States  as  for  treaties  between  international  organizations  or  between 
States  and  international  organizations,  since  the  membership  of  international  organizations  already 
represents  a  multiplicity  of  States’  (A/CONF.  129/4,  P-  36  n.  88).  The  amendment  following  the  text 
of  the  1969  Convention  was  put  forward  by  Austria  (A/CONF.  129/C. i/L. 33). 

11  In  the  ILC  draft  Article  65  (3)  the  words  ‘When  an  objection  is  raised  .  .  .’  replaced  those 
included  in  the  corresponding  paragraph  of  the  1969  Convention  (‘If,  however,  objection  has  been 
raised  ...’).  The  latter  text  was  used  also  in  the  new  Convention  following  the  adoption  of  an  amend¬ 
ment  proposed  by  Austria  and  Egypt  (A/CONF.  1 29/C. i/L. 58/Rev.  1).  It  is  anyway  doubtful 
whether  the  wording  used  by  the  ILC  was  an  adequate  means  of  achieving  the  intended  change. 
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The  attitude  taken  by  the  1986  Vienna  Conference  in  adopting  a 
Convention  which  closely  follows  the  1969  Convention  not  only  offers  the 
advantage  of  avoiding  unnecessary  complications  in  the  regime  applicable 
to  treaties,  but  also  lessens  the  importance  of  defining  the  respective  scope 
of  application  of  the  two  Conventions  with  regard  to  specific  treaties 
(below,  Section  II).  As  regards  the  drafting,  the  question  may  be  raised 
whether  the  text  could  not  have  been  simplified  if  the  new  Convention  had 
made  a  general  reference  to  the  1969  Convention  and  added  a  few 
provisions  concerning  adaptations  to  be  made  for  the  relations  between 
States  and  international  organizations  or  between  international  organiza¬ 
tions.12  However,  once  the  ILC  had  taken  the  option  of  fully  rewriting  the 
text,  the  Conference  could  not  in  practice  have  followed  a  different  course 
of  action. 

II.  The  Scope  of  Application  of  the  1986  Convention 

The  codification  of  the  law  of  treaties  has  been  pursued  through 
successive  stages:  with  regard  first  to  ‘treaties  between  States’  (Article  1  of 
the  1969  Convention)  and  then  to  ‘(a)  treaties  between  one  or  more  States 
and  one  or  more  international  organizations,  and  (b)  treaties  between 
international  organizations’  (Article  1  of  the  1986  Convention).  The 
definition  thus  given  by  each  Convention  of  the  treaties  to  which  it  applies 
may  well  have  as  a  consequence  that  a  specific  treaty  is  subject  in  the 
course  of  time  to  different  codification  conventions.  Arguably,  a  treaty 
comes  under  the  1969  Convention  when  only  States  are  parties  to  it,  even 
if  an  international  organization  may  be  entitled  to  accede.  If  an  inter¬ 
national  organization  in  fact  does  accede  to  the  treaty,  the  1986  Conven¬ 
tion  becomes  applicable.  On  the  other  hand,  the  withdrawal  of  all  the 
international  organizations  from  a  treaty  may  bring  it  under  the  1969 
Convention.  A  hypothetical  example  of  these  changes  would  be  the 
consequences  of  the  accession  by  the  EEC  to  the  1982  Law  of  the  Sea 
Convention  and  its  subsequent  withdrawal  from  the  Convention. 

Even  at  a  given  time,  unity  of  the  treaty  regime  will  rarely  occur  with 
regard  to  multilateral  treaties.  Notwithstanding  the  wording  of  Article  1, 
the  1969  Convention  does  not  apply  only  to  ‘treaties  between  States’. 
Article  3  states  that  ‘the  fact  that  the  present  Convention  does  not  apply  to 
international  agreements  concluded  between  States  and  other  subjects  of 
international  law  .  .  .  shall  not  affect  .  .  .  (c)  the  application  of  the 
Convention  to  the  relations  of  States  as  between  themselves  under 
international  agreements  to  which  other  subjects  of  international  law  are 
also  parties’.  This  text  appears  to  imply  that  the  1969  Convention  applies 
to  treaty  relations  between  States  under  a  treaty  to  which  international 
organizations  or  other  subjects  of  international  law  are  also  parties.  The 

12  For  a  suggestion  on  this  line  see  especially  Conforti,  Lezioni  di  diritto  inter nazionale  (2nd  rev. 
edn.,  1985),  p.  67. 
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said  conclusion  is  confirmed  by  Article  73  of  the  new  Convention, 
according  to  which  ‘as  between  States  parties  to  the  Vienna  Convention 
on  the  Law  of  Treaties  of  1969,  the  relations  of  these  States  under  a  treaty 
between  two  or  more  States  and  one  or  more  international  organizations 
shall  be  governed  by  that  Convention’.13 

Unity  of  the  treaty  regime  is  also  affected  by  the  absence  in  the  two 
Conventions  of  a  general  participation  clause.  Article  4  of  each  Conven¬ 
tion,  which  states  the  principle  of  non-retroactivity  and  manifestly  has  a 
different  purpose,  cannot  be  read  as  implying  the  existence  of  such  a 
clause.14  The  fact  that  Article  3  of  the  1969  Convention,  which  was  quoted 
above,  asserts  that  the  Convention  applies  to  ‘the  relations  of  States  as 
between  themselves’  even  when  a  subject  other  than  a  State  is  party  to  the 
treaty  makes  it  reasonable  to  conclude  that  the  Convention  also  applies 
between  Contracting  States  of  the  Convention  when  a  non-Contracting 
State  is  a  party  to  the  treaty.15  A  similar  argument  could  be  put  forward 
with  regard  to  Article  3  of  the  new  Convention,  which  states  that  ‘(c)  the 
application  of  the  Convention  to  the  relations  between  States  and 
international  organizations  or  to  the  relations  of  organizations  as  between 
themselves’  shall  not  be  affected  ‘when  those  relations  are  governed  by 
international  agreements  to  which  other  subjects  of  international  law  are 
also  parties’.16  Thus,  for  example,  the  relations  between  a  State  and  an 
international  organization  which  are  Contracting  parties  to  the  new 
Convention  and  parties  to  a  treaty  will  be  governed  by  the  new 
Convention  even  if  a  non-Contracting  State  or  a  non-Contracting 
international  organization  is  also  a  party  to  the  treaty. 

Article  3  of  the  1986  Convention  does  not  expressly  concern  the 
relations  of  States  as  between  themselves  under  a  treaty  concluded  by 
them  with  one  or  more  international  organizations.  These  relations  are 
certainly  covered  by  the  new  Convention:  the  safeguard  of  the  application 
of  the  1969  Convention,  resulting  from  Article  73,  which  was  quoted 
above,  would  not  otherwise  have  been  necessary;  moreover  Article  66  (2)  (a) 

13  This  text  is  based  on  two  proposals,  made  respectively  by  Cape  Verde  (A/CON F.  1 29/C.  i/L.  19/ 
Rev.  1)  and  by  the  UK  (L.27).  For  an  analysis  of  the  discussions  that  led  to  the  adoption  of  Article  73 
see  Vierdag,  Archiv  des  Volkerrechts,  25  (1987),  pp.  82-91 .  It  is  to  be  noted  that  the  wording  of  various 
provisions  in  the  1969  Convention  does  not  take  into  account  the  possibility  that  subjects  other  than 
States  may  be  parties  to  the  treaty. 

14  For  the  view  that  Article  4  cannot  be  regarded  as  implying  a  ‘general  participation  clause’  see 
Sinclair,  The  Vienna  Convention  on  the  Law  of  Treaties  (2nd  edn.,  1984),  pp.  8-9;  Conforti,  op.  cit. 
above  (n.  12),  p.  51;  Vierdag,  ‘Some  Problems  Regarding  the  Scope  of  International  Instruments  on 
the  Law  of  Treaties’,  Archiv  des  Volkerrechts,  23  (1985),  at  p.  423.  A  different  opinion  was  implicitly 
held  by  Thirlway,  International  Customary  Law  and  Codification  (1972),  p.  108. 

15  For  this  argument  see  Conforti,  op.  cit.  above  (n.  12),  p.  51,  and,  more  explicitly,  Vierdag,  op.  cit. 
(previous  note),  p.  423. 

16  Article  3  of  the  new  Convention  is  an  unnecessarily  complicated  text,,  which  also  refers  (under 
para,  iv)  to  the  category  of  ‘international  agreements  between  subjects  of  international  law  other  than 
States  or  international  organizations’,  even  though  these  agreements  are  certainly  unrelated  to  the 
subject-matter  of  the  Convention.  The  purpose  of  enhancing  the  position  of  liberation  movements 
manifestly  underlay  the  addition  of  the  said  category  on  the  basis  of  an  amendment  proposed  by  Cape 
Verde  (A/CONF.  129/C.1/L.5). 
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specifically  considers  the  case  of  a  State  being  ‘a  party  to  a  dispute  with 
one  or  more  States’  which  involves  the  question  of  the  validity  or 
termination  of  a  treaty  in  relation  to  jus  cogens.1"  It  may  be  assumed  that 
the  new  Convention  also  applies  to  the  relations  between  two  Contract¬ 
ing  States  under  a  treaty  to  which  a  non-Contracting  international 
organization  is  also  a  party.  Only  if  this  assumption  is  correct  can  Article 
85  make  sense  w  hen  it  provides  for  the  entry  into  force  of  the  Convention 
‘on  the  thirtieth  day  following  the  date  of  deposit  of  the  thirty-fifth 
instrument  of  ratification  or  accession  by  States  or  by  Namibia,  represen¬ 
ted  by  the  United  Nations  Council  for  Namibia’,  irrespective  of  any  ‘act  of 
formal  confirmation’  or  any  accession  by  an  international  organization. 

Some  of  the  above  conclusions  may  be  illustrated  by  a  chart,  which 
refers  to  a  treaty  to  which  States  and  international  organizations  are 


S,  and  S2  are  States  parties  to  both  the  1969  and  the  1986  Conventions. 

53  is  a  State  party  only  to  the  1969  Convention. 

54  is  a  State  party  only  to  the  1986  Convention. 

55  is  a  State  which  is  not  a  party  either  to  the  1969  or  to  the  1986  Convention. 

0[  is  an  international  organization  which  is  a  party  to  the  1986  Convention. 

Oz  is  an  international  organization  which  is  not  a  party  to  the  1986  Convention. 

- indicates  that  relations  are  governed  by  the  1969  Convention. 

- indicates  that  relations  are  governed  by  the  1986  Convention. 

. indicates  that  relations  are  governed  by  general  international  law. 

17  Italy  had  proposed  an  amendment  (A/CONF.  129/C.  1/L.42)  in  order  to  leave  treaty  relations 
between  States  completely  outside  the  scope  of  applicability  of  the  new  Convention.  The  fact  that  the 
amendment  was  not  insisted  upon  confirms  the  conclusion  that  the  Convention  also  covers  treaty 
relations  between  States. 
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parties.  The  chart  is  also  intended  to  show  the  variety  of  regimes  applying 
to  relations  under  one  and  the  same  treaty  at  a  given  time.18 


III.  The  Assimilation  of  International  Organizations 

to  States 

Although  questions  could  be  raised  with  regard  to  some  international 
organizations  or  specific  issues,  the  new  Convention  generally  assimilates 
international  organizations  to  States.  Some  distinctions  are  of  a  merely 
verbal  nature.  One  of  them,  which  is  manifestly  intended  to  show  some 
deference  to  the  concern  expressed  by  a  few  States  (notably  the  socialist 
States  and  France)  that  international  organizations  should  not  be  put  on 
the  same  level  as  States,  may  be  found  in  Articles  2  (1)  (b  bis)  and  14:  the 
term  ‘act  of  formal  confirmation’  replaces  the  term  ‘ratification  for  the 
expression  of  the  international  organization’s  consent  to  be  bound  by  a 
treaty.  The  use  of  the  term  ‘formal  confirmation’  finds  little  support  in 
practice,  apart  from  Article  306  of  the  Convention  on  the  Law  of  the  Sea 
and  its  Annex  IX.  Since  the  terminology  used  in  the  new  Convention  is 
clearly  not  mandatory,  it  is  likely  that  international  organizations  will  in 
future  express  their  consent  through  instruments  other  than  acts  of  formal 
confirmation  and  even  through  ratification.19  Another  purely  verbal 
distinction  had  been  suggested  by  the  ILC,  but  was  not  accepted  by  the 
Conference:  the  use  in  Article  7  of  the  term  ‘powers’  for  international 
organizations  instead  of  ‘full  powers’.20 

A  difference  of  a  substantive  nature  may  be  found  in  Article  45.  Apart 
from  the  case  of  an  express  agreement  as  to  the  validity  or  operativeness  of 
a  treaty,  a  State  ‘may  no  longer  invoke  a  ground  for  invalidating, 
terminating,  withdrawing  from  or  suspending  the  operation  of  a  treaty’ 
when  ‘(b)  it  must  by  reason  of  its  conduct  be  considered  as  having 
acquiesced  in  the  validity  of  the  treaty  or  in  its  maintenance  in  force  or  in 
operation,  as  the  case  may  be’  (Article  45  (1));  an  international  organiza¬ 
tion  loses  the  corresponding  right  in  case  of  an  express  agreement  or  when 
‘(b)  it  must  by  reason  of  the  conduct  of  the  competent  organ  be  considered 
as  having  renounced  the  right  to  invoke  that  ground’  (Article  45  (2)). 
Some  delegates  expressed  the  view  that  in  these  texts  the  substantive 
element  of  distinction  between  States  and  international  organizations  lies 
in  the  greater  difficulty  in  asserting  the  existence  of  renunciation  rather 

18  A  partly  similar  chart  was  unofficially  distributed  at  the  Conference  by  the  Italian  delegation  in 
order  to  illustrate  the  amendment  mentioned  in  the  previous  note  (A/CONF.  129/C.  1/SR.16, 
PP-  3-4)- 

19  One  of  the  delegates  of  the  European  Community,  Mr  Hardy,  made  the  following  statement  in 
the  Plenary  on  20  March  1986:  'The  European  Community  would  propose  in  keeping  with  its  past 
practice  to  continue  to  conclude  agreements  by  ratification  in  appropriate  cases’.  A  copy  of  the 
statement  was  kindly  supplied  by  Mr  Hardy  to  the  author. 

20  Amendments  proposing  the  suppression  of  this  distinction  had  been  suggested  by  China 
(A/CONF.  1 29/C.  i/L.  16)  and  by  Japan  and  the  UK  (L.26). 
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than  acquiescence.21  However,  the  different  wording  may  also  be  taken 
not  as  corresponding  to  a  different  rule,  but  only  as  high-lighting  the 
fact  that  an  international  organization’s  acquiescence  is  often  more 
complicated  to  establish  than  a  State’s.22 

Arguably,  the  absence  of  reaction  on  the  part  of  an  international 
organization  may  be  considered  as  implying  an  intent  only  after  a  longer 
span  of  time  than  would  be  the  case  for  a  State.  One  obvious  reason  for  this 
is  that  the  relevant  organ  of  the  international  organization  may  be 
convened  only  once  a  year  or  every  two  years.23  The  ILC  had  accordingly 
proposed  different  rules  for  States  and  international  organizations  with 
regard  to  acceptance  of  reservations:  only  a  State  would  have  been  deemed 
to  have  accepted  a  reservation  if  no  objection  had  been  raised  ‘by  the  end 
of  a  period  of  twelve  months  after  it  was  notified  of  the  reservation  or  by 
the  date  on  which  it  expressed  its  consent  to  be  bound  by  the  treaty, 
whichever  is  later’.24  However,  draft  Article  20  (5)  was  amended  by  the 
Conference  in  order  to  state  an  identical  presumption  for  international 
organizations.25  Also  the  three-months  deadline  for  objections  to  a 
notification  with  respect  to  invalidity,  termination,  withdrawal  from  or 
suspension  of  the  operation  of  a  treaty  applies  identically  to  States  and 
international  organizations  (Article  65  (2)). 26 

A  few  provisions  in  the  Convention  do  not  refer  to  treaties  between 
international  organizations.  The  omission  appears  to  reflect  the  view  that, 
for  the  matter  concerned,  those  treaties  are  of  marginal  importance  in  the 
present  state  of  international  relations;  no  indication  is  given  to  the  effect 
that  different  rules  should  apply.  Thus,  in  the  case  of  a  treaty  that  is  the 
constituent  instrument  of  an  international  organization,  the  rules  of  that 
organization  are  safeguarded  by  Article  5  only  with  reference  to  treaties 
‘between  one  or  more  States  and  one  or  more  international  organizations’, 
but  it  is  reasonable  that  the  same  principle  should  apply  to  the  rare 


21  This  was  particularly  clearly  expressed  by  one  of  the  delegates  of  F ranee,  Mr  Gautier  (A/ CONF. 
129/SR.17,  p.  3). 

22  The  reference  in  Article  45  (2)  to  the  ‘competent  organ’  finds  no  parallel  in  the  provision 
concerning  acquiescence  on  the  part  of  States.  There  does  not  seem  to  be  a  plausible  reason  for  giving 
the  internal  rules  on  competence  a  greater  weight  in  the  case  of  an  international  organization. 

23  With  regard  to  acceptance  of  reservations,  the  need  to  take  this  fact  into  account  was  stressed  by 
the  delegates  of  IAEA,  Mr  Adede  (A/CONF.  129/C. i/SR. 12,  p.  13),  of  UNIDO,  Mr  Neumann 
(ibid.,  pp.  13-14)  and  of  FAO,  Mr  Roche  (A/CONF.  129/C. i/SR. 13,  p.  5). 

24  A/CONF.  129/4,  P-  35-  The  Commission  stated  (ibid.,  p.  36)  that,  while  it  had  ‘refrained  from 
saying  anything  in  paragraph  5  of  article  20  concerning  the  problem  raised  by  the  protracted  absence 
of  any  objection  by  an  international  organization  to  a  reservation  formulated  by  one  of  its  partners’, 
‘practice  would  have  no  great  difficulty  in  producing  remedies  for  the  prolongation  of  a  situation 
whose  drawbacks  should  not  be  exaggerated’. 

25  Proposals  to  this  end  had  been  made  by  Austria  (A/CONF.  129/C. i/L. 33)  and  Cape  Verde 
(L.35).  While  an  amendment  put  forward  by  Australia  (L.32)  was  intended  to  provide  a  special  regime 
for  acceptance  of  reservations  on  the  part  of  international  organizations,  the  Chinese  delegation  had 
suggested  a  fixed  period  of  eighteen  months  for  both  States  and  international  organizations  (L.18). 

26  The  ILC  draft  articles  did  not  make  any  distinction  between  States  and  international 
organizations  in  this  respect;  however,  as  was  mentioned  above  (Section  I),  the  deadline  had  lost  much 
of  its  significance  in  that  text. 
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instances  of  treaties  between  international  organizations  establishing  an 
international  organization.27 

On  the  other  hand,  Article  78,  which  concerns  functions  of  depositaries, 
also  covers  treaties  between  international  organizations,  but  one  of  its 
provisions  fails  to  take  into  account  the  special  character  of  these  treaties. 
In  fact,  the  function  of  ‘registering  the  treaty  with  the  Secretariat  of  the 
United  Nations’  (Article  78  (1)  (g))  can  be  fulfilled  only  in  accordance  with 
the  wording  of  Article  102  of  the  UN  Charter  and  established  practice, 
which  restrict  registration  to  treaties  ‘entered  into  by  any  Member  of  the 
United  Nations’.  Here  again,  the  limited  importance  of  treaties  concluded 
between  international  organizations  may  be  the  reason  for  not  including 
a  specific  provision  for  them;  the  depositaries’  functions  concerning 
treaties  between  international  organizations  may  also  be  defined  in  rela¬ 
tion  to  Article  81  (1),  according  to  which  treaties  ‘shall,  after  their  entry 
into  force,  be  transmitted  to  the  Secretariat  of  the  United  Nations  for 
registration  or  filing  and  recording,  as  the  case  may  be,  and  for 
publication’.28 

IV.  The  Reference  to  the  ‘Rules  of  the  Organization’ 

In  some  provisions  of  the  new  Convention  reference  is  made  to  the 
‘rules  of  the  organization’  in  a  way  exactly  matching  the  reference  to  the 
internal  law  of  States.  Thus,  unlike  the  ILC  draft,  Article  46  considers 
the  question  of  the  relevance  of  the  international  organization’s  rules  on 
competence  to  conclude  treaties  and  the  concept  of  a  manifest  violation  of 
these  rules  in  the  same  terms  as  the  corresponding  questions  are  treated  in 
relation  to  States.29  In  Articles  7  (3)  (b),  35,  36  (2),  37  (3),  39  (2),  and  65  (4) 
the  reference  to  the  ‘rules  of  the  organization’  finds  no  counterpart  with 
regard  to  States;  while  this  omission  may  well  be  explained  by  the  fact  that 
no  reference  to  internal  law  had  been  made  in  the  corresponding 
provisions  of  the  1969  Convention,  it  is  not  evident  why  the  parallelism 
between  States  and  international  organizations  has  been  broken.  For 
instance,  Article  35  of  the  new  Convention  concerns  the  case  in  which  an 
obligation  is  established  for  a  third  State  or  a  third  international 
organization  and  requires,  as  one  of  the  conditions  for  this  purpose,  that 
‘the  third  State  or  the  third  organization  expressly  accepts  that  obligation 

27  For  some  examples  see  Schermers,  International  Institutional  Law  (1980),  pp.  891-2. 

28  The  interpretation  of  Article  78  (1)  (g)  in  the  light  of  Article  81  was  suggested  by  a  delegate  of 
Australia,  Mr  Herron  (A/CONF.  1 29/C.  1  /SR. 23,  p.  6).  An  Austrian  delegate,  Mr  Hafner,  had  already 
advocated  the  interpretation  of  the  word  ‘registering’  as  not  excluding  filing  and  recording  (ibid.). 

29  ILC  draft  Article  46  had  adopted  a  different  approach  to  the  c.mcept  of  manifest  violation 
(A/CONF.  129/4,  P-  51)-  An  amendment  was  proposed  by  Austria  and  Japan  (A/CONF. 
129/C. i/L. 48/Rev.  1)  in  order  to  assimilate  the  situation  of  international  organizations  to  that 
pertaining  to  States.  While  this  attempt  succeeded,  an  amendment  put  forward  by  IAEA,  IMO,  IMF 
and  the  UN  (L.55),  designed  to  have  all  the  rules  included  in  the  constituent  instrument  of  an 
international  organization  described  as  being  of  fundamental  importance,  came  under  much  criticism 
(A/CONF.  1 29/C.  1 /SR.  1 8,  pp.  4-8)  and  was  not  adopted. 
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in  writing’.  The  same  article  includes  the  following  sentence:  'Acceptance 
by  the  third  organization  of  such  an  obligation  shall  be  governed  by  the 
rules  of  the  organization’;  nothing  is  said  about  which  rules  govern  the 
acceptance  of  an  obligation  on  the  part  of  a  third  State.  It  is  difficult  to 
see  why  different  principles  should  apply  to  States  and  international 
organizations  in  this  respect.  It  seems  reasonable  to  hold  that  the  State’s 
acceptance  is  likewise  governed  by  its  internal  law.  Should  the  ‘rules  of  the 
organization’  or  the  internal  law  be  violated,  the  consequence  is  not 
necessarily  the  invalidity  of  the  acceptance;  Article  46  could  be  applied  by 
analogy,  thereby  restricting  invalidity  to  the  case  of  manifest  violation  of  a 
rule  of  fundamental  importance. 

A  clearly  intended  breach  of  parallelism  between  States  and  inter¬ 
national  organizations  exists  with  regard  to  capacity.  The  new  Convention 
does  not  contain  any  provision  on  the  capacity  of  States:  the  Conference 
considered  it  superfluous  to  restate  the  principle  laid  down  in  Article  6  of 
the  1969  Convention,  that  ‘every  State  possesses  capacity  to  conclude 
treaties’.30  With  regard  to  international  organizations,  Article  6  of  the 
1986  Convention  lays  down  a  different  principle:  ‘The  capacity  of  an 
international  organization  to  conclude  treaties  is  governed  by  the  rules  of 
that  organization’.  Moreover,  a  paragraph  in  the  preamble  states  that 
‘international  organizations  possess  the  capacity  to  conclude  treaties 
which  is  necessary  for  the  exercise  of  their  functions  and  the  fulfilment  of 
their  purposes’.  While  this  paragraph  was  drafted  by  its  proponents  with 
the  aim  of  restricting  the  capacity  of  international  organizations,31  it  is 
doubtful  whether  the  wording  is  adequate  for  producing  any  such  effect. 

Although  the  solution  of  the  problem  of  capacity  of  international 
organizations  through  reference  to  the  rules  of  the  international  organiza¬ 
tion  concerned  finds  authoritative  support,32  Article  6  is  likely  to  prove 
controversial.33  One  of  the  questions  that  may  be  raised  is  whether  the 

30  Austria  submitted  an  amendment  designed  to  include  in  the  new  Convention  a  text  correspond¬ 
ing  to  Article  6  of  the  1969  Convention  (A/CONF.  129/C. 1/L.3).  A  delegate  of  Austria,  Mr  Turk, 
later  withdrew  the  amendment  in  view  of  the  fact  that  the  text  was  generally  considered  superfluous 
(A/CONF.  1 29/C.  1 /SR. 6,  p.  13).  Any  suggestion  to  the  effect  that,  as  a  consequence  of  the 
establishment  of  an  international  organization  like  the  European  Community,  ‘the  treaty-making 
capacity  of  the  Member  States  is  now  inherently  and  intrinsically  limited’  (Allott,  ‘Adherence  to  and 
Withdrawal  from  Mixed  Agreements’,  Mixed  Agreements  ( 1983,  ed.  O’Keeffe  and  Schermers),  p.  109) 
does  not  concern  only  treaties  covered  by  the  new  Convention. 

31  Similar  wording  had  been  used  in  the  proposal  for  a  preamble  submitted  by  the  delegations  of 
Czechoslovakia,  the  German  Democratic  Republic  and  the  Ukrainian  SSR  (A/CONF.  1 29/C  1  /L.72) 
and  in  an  intervention  by  a  delegate  of  the  Soviet  L  mon,  Mr  V asilenko,  during  the  debate  on  Article  6 
(A/CONF.  129/C.1/SR.6,  p.  2). 

32  For  instance,  Bowett,  The  Law  of  International  Institutions  (4th  edn.,  1982),  p.  342,  expresses  the 
view  that  ‘whether  or  not  any  given  international  organization  has  treaty-making  power  can  only  be 
determined  by  reference  to  the  constitution  or  other  rules  of  the  organization’. 

33  The  corresponding  provision  in  the  ILC  draft  articles  had  been  described  in  the  ILC 
commentary  as  ‘the  result  of  a  compromise’  (A/CONF.  129/4,  P-  24)-  Strong  criticism  of  the  ILC 
draft  Article  6  was  expressed  by  Seyersted,  ‘Treaty-Making  Capacity  of  Intergovernmental 
Organizations:  Article  6  of  the  International  Law  Commission’s  Draft  Articles  on  the  Law  of 
Treaties  between  States  and  International  Organizations  or  between  International  Organizations’, 
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attitude  taken  by  States  in  general,  including  non-member  States,  should 
not  also  be  one  of  the  relevant  factors.34  Anyway,  the  consequences  of  lack 
of  capacity  have  not  been  defined  in  the  Convention.  One  could  here  again 
invoke  the  application  of  Article  46  by  analogy;35  however,  lack  of  capacity 
may  be  seen  as  a  more  fundamental  defect,  that  cannot  be  cured  by  the  fact 
that  the  international  organization  does  not  invoke  the  violation  of  its 
rules. 

Article  2  (1)  (j)  of  the  new  Convention  states  that  ‘“rules  of  the 
organization”  means,  in  particular,  the  constituent  instruments,  decisions 
and  resolutions  adopted  in  accordance  with  them,  and  established  practice 
of  the  organization’.36  The  wording  makes  it  clear  that  the  definition  is  not 
intended  to  have  a  comprehensive  character  and  that  the  reference  to 
established  practice  is  not  conditional  on  the  constituent  instrument  of 
the  international  organization  being  respected.37  The  latter  point  is 
particularly  significant  in  view  of  the  fact  that  many  international 
organizations  have  developed  their  treaty-making  capacity  in  the  absence 
of  specific  provisions  in  their  constituent  instruments  or  well  beyond 
those  provisions:  as  an  example  one  could  take  the  very  numerous 
agreements  concluded  by  the  UN  in  the  field  of  technical  assistance.38  The 
requirement  that  practice  should  be  ‘established’  in  order  to  be  taken  into 
account  may  cause  some  difficulties,  as  all  the  treaties  for  which  there  is  no 
provision  in  the  constituent  instrument  would  have  to  be  considered 
invalid  until  practice  has  developed  sufficiently.39 

Osterreichische  Zeitschrift  fur  ojfentliches  Recht  und  Vdlkerrecht ,  34  (1983),  pp.  281-7.  According  to 
this  author  the  text  should  have  been  deleted  or  amended  to  read  as  follows:  ‘All  international 
organizations  have  legal  capacity  to  conclude  treaties  with  other  subjects  of  international  law,  unless 
their  constitutions  limit  this  capacity  with  effect  vis-a-vis  third  parties.  ’  The  latter  approach  would  not 
lead  to  any  significant  difference  in  practice  if  one  uses,  as  the  Convention  does,  a  wide  concept  of 
‘rules  of  the  organization’. 

34  This  appears  to  be  suggested  in  Section  II  of  the  resolution  adopted  by  the  Institute  of 
International  Law  in  1973  on  ‘The  Application  of  the  Rules  of  the  General  International  Law  of 
Treaties  to  International  Agreements  concluded  by  International  Organizations’  ( Annuaire  de 
I’lnstitut  de  Droit  International ,  56  (1973),  pp.  797-8).  The  text  reads  as  follows:  ‘Any  International 
Organization  may  conclude  agreements  in  accordance  with  its  own  relevant  rules  and  with  the  general 
practice  in  this  field.’ 

35  Schroder,  ‘Die  Kodifikation  des  Vertragsrechts  internationaler  Organisationen’,  Archiv  des 
Volkerrechts,  23  (1985),  PP-  385-408,  at  pp.  400-1,  maintains  that  Article  46  also  covers  lack  of 
capacity.  A  similar  view  is  taken  by  Zemanek,  ‘Agreements  Concluded  by  International  Organizations 
and  the  Vienna  Convention  on  the  Law  of  Treaties’,  University  of  Toledo  Law  Review ,  1971,  pp. 
145-83,  at  p.  157.  The  same  opinion  is  shared  by  Reuter,  ‘La  Conference  de  Vienne  .  .  .’,  Du  Droit 
international  au  droit  de  1' integration.  Liber  amicorum  P.  Pescatore  (1987),  at  p.  553. 

36  This  definition  does  not  substantially  differ  from  the  one  given  in  1973  by  the  Institute  of 
International  Law  (above,  n.  34):  ‘The  term  “relevant  rules  of  the  organization”  means  the 
constitutive  instrument,  any  other  rules  governing  the  Organization  and  the  practice  established  by 
the  Organization’  (Section  VI  (2)). 

37  Amendments  proposed  by  five  Socialist  States  (A/CONF.  1 29/C.  1  /L.2)  and  by  China  (L.  1 5)  had 
intended  to  state  that  practice  should  be  ‘based’  on  the  constituent  instrument.  The  German 
Democratic  Republic  was  particularly  insistent  in  stressing  the  need  for  practice  to  be  in  accordance 
with  that  instrument.  A  comment  on  these  lines  may  be  found  in  Yearbook  of  the  International  Law 
Commission ,  1981,  vol.  2,  pt.  2,  p.  184. 

38  See,  among  others,  Bowett,  op.  cit.  above  (n.  32),  at  p.  342,  and  Sonnenfeld,  ‘International 

Organizations  as  Parties  to  Treaties’,  Polish  Yearbook  of  International  Law ,  9  (1981-2),  pp.  177-200, 
at  P-  J88.  39  See  Seyersted,  loc.  cit.  above  (n.  33),  at  pp.  262-3. 
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The  fact  that  in  most  or  all  cases  the  violation  of  the  rules  may  be 
invoked  only  by  the  international  organization  concerned  does  not  imply 
that,  as  one  delegate  suggested,  ‘it  is  for  the  organization  involved  to 
interpret  and  apply  its  rules,  in  accordance  with  its  own  procedures’.40 
Had  the  international  organization  been  given  such  a  power,  it  would  be 
free  to  invoke  the  invalidity  of  its  consent  whenever  it  wished.  There  is,  in 
any  case,  no  element  in  the  Convention  that  appears  to  indicate  that  those 
rules  should  not  be  construed  objectively. 

V.  Rights  and  Obligations  of  Member  States 

under  a  Treaty 

In  the  ILC  and  in  the  General  Assembly  Sixth  Committee  the  main 
topic  of  discussion  was  the  question  of  the  effects  that  a  treaty  concluded 
by  an  international  organization  produces  for  its  member  States.  From  the 
Special  Rapporteur’s  initial  proposal  for  an  article  on  this  matter  up  to  the 
discussion  within  the  ILC  in  1982,  the  text  provided  that  member  States 
of  an  international  organization  could  become  bound  by  the  treaty  without 
giving  their  specific  consent  and  irrespectively  of  any  consent  expressed  to 
this  effect  by  the  international  organization  and  the  other  contracting 
parties.41  The  discussions  held  in  1982  led  the  ILC  to  adopt  as  Article  36 
bis  a  markedly  different  text,  that  read  as  follows: 

Obligations  and  rights  arise  for  States  members  of  an  international  organiza¬ 
tion  from  the  provisions  of  a  treaty  to  which  that  organization  is  a  party  when  the 
parties  to  the  treaty  intend  those  provisions  to  be  the  means  of  establishing  such 
obligations  and  according  such  rights  and  have  defined  their  conditions  and 
effects  in  the  treaty  or  have  otherwise  agreed  thereon,  and  if: 

(a)  the  States  members  of  the  organization,  by  virtue  of  the  constituent 
instrument  of  that  organization  or  otherwise,  have  unanimously  agreed  to  be 
bound  by  the  said  provisions  of  the  treaty;  and 

( b )  the  assent  of  the  States  members  of  the  organization  to  be  bound  by  the 
relevant  provisions  of  the  treaty  has  been  duly  brought  to  the  knowledge  of  the 
negotiating  States  and  negotiating  organizations.42 

According  to  this  text  a  specific  intent  on  the  part  of  the  international 
organization  and  the  other  contracting  parties  was  required  for  the  treaty 
to  produce  any  effect  for  the  member  States.  No  specific  consent  on  the 
part  of  these  States  was  necessary  for  rights  and  obligations  to  arise.  The 

40  Statement  by  Mr  Hardy,  a  delegate  of  the  EEC  (see  above,  n.  19). 

41  See,  e.g.,  the  Special  Rapporteur’s  initial  proposal  ( Yearbook  of  the  International  Law 
Commission,  1977,  vol.  2,  pt.  1,  pp.  128-9)  and  the  text  approved,  albeit  in  square  brackets,  by  the  ILC 

in  its  first  reading  (ibid.,  1978,  vol.  2,  pt.  2,  p.  134). 

42  A/CONF.  129/4,  p.  43.  This  text  failed  to  specify  the  consequences  of  the  member  States 
becoming  bound  by  a  treaty  with  regard  to  the  modification  or  termination  of  the  same  treaty:  did 
those  States  have  to  agree,  for  instance,  for  an  amendment  to  come  into  force?  The  existence  of  this 
lacuna  was  emphasized  by  a  delegate  of  Austria,  Mr  Hafner  (A/CONF.  129/C.1/SR.19,  p.  2),  and  a 
delegate  of  Switzerland,  Mr  Monnier  (ibid.,  p.  5). 
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text  considered  that  consent  could  be  given  by  member  States  in  the 
international  organization’s  constituent  instrument  for  all  treaties  to  be 
concluded  by  the  international  organization.  This  hypothesis  cannot  be 
ruled  out,  although  a  statement  in  a  constituent  instrument  to  the  effect 
that  member  States  are  bound  by  treaties  concluded  by  the  international 
organization  does  not  necessarily  imply  that  they  are  intended  to  acquire 
rights  and  obligations  under  those  treaties  towards  all  the  contracting 
parties,  but  may  well  have  the  more  limited  meaning  that  the  member 
States  are  bound  towards  the  international  organization  and  between 
themselves.  Article  228  (2)  of  the  EEC  Treaty,  which  was  at  the  centre  of 
the  discussion  within  the  ILC,  has  been  read  either  way.43 

At  the  Conference,  given  the  opposition  shown  to  Article  36  bis  by  the 
Socialist  States  and  some  Third  World  and  Western  States44  and  also 
the  lack  of  enthusiasm  in  supporting  it  on  the  part  of  many  other  States, 
the  fate  of  the  provision  was  doomed  even  before  the  formal  discussion  on 
Article  36  bis  started  in  the  Committee  of  the  Whole.  While  the  discussion 
concerned  the  merits  of  the  ILC  draft  article,  the  main  issue  was  that  of 
the  consequences  of  the  deletion  of  Article  36  bis.  One  view  was  that  the 
provisions  regarding  the  effects  of  treaties  for  third  States  would  then 
apply.45  However,  Articles  35  and  36  refer  to  consent  given  to  a  specific, 
already  existing  provision,  while  member  States  of  an  international 
organization  may  generally  express  their  consent  beforehand  and  intend 
to  be  bound  by  the  treaty  in  its  entirety;  moreover,  there  is  some 
incongruity  in  considering  the  member  States  totally  as  ‘third  States’ 
when  often  the  international  organization  only  acts  under  the  member 
States’  direct  control.  Another  view  was  that  the  matter  would  not  be 
governed  by  the  new  Convention,  possibly  because  the  international 
organization  would  be  acting  as  representative  of  its  member  States  and 
representation  had  not  been  regulated  even  in  the  1969  Convention.46  The 

43  For  the  view  that  Article  228  (2)  does  not  imply  that  member  States  become  bound  towards  the 
Contracting  States  see  especially  Bleckmann,  ‘Die  Position  des  Volkerrechts  im  inneren  Rechtsraum 
der  Europaischen  Gemeinschaften’,  jfahrbuch  fur  internationales  Recht,  18  (1975),  pp.  300-19,  at  p. 
30 1 .  The  same  position  was  taken  at  the  Conference  by  Mr  Hardy,  a  delegate  of  the  EEC  (A/CONF. 
129/C. i/SR. 20,  p.  6).  The  opposite  view  had  been  expressed  within  the  ILC  by  two  members  from 
EEC  countries,  Mr  Reuter  (Yearbook  of  the  International  Law  Commission ,  1977,  vol.  1,  p.  135)  and 
Mr  Riphagen  (ibid.,  1982,  vol.  1,  p.  40). 

44  Mr  Ushakov,  the  Soviet  member  of  the  ILC  who  had  been  the  most  strenuous  opponent  of 
previous  versions  of  Article  36  bis,  had  finally  declared  that  ‘he  was  perfectly  satisfied  with  the 
proposed  new  text’  (ibid.,  p.  263).  While  Austria  and  Brazil  proposed  the  deletion  of  Article  36  bis 
(A/CONF.  129/C. i/L. 49),  the  Soviet  Union  introduced  an  amendment  to  the  effect  that  States 
members  of  an  international  organization  would  have  had  to  express  ‘ad  hoc,  and  in  a  definite  manner, 
their  agreement  to  be  bound’  by  the  provisions  of  a  treaty  (L.62).  However,  in  the  course  of  the 
discussion  one  of  the  delegates  of  the  Soviet  Union,  Mr  Netchaev,  withdrew  the  Soviet  amendment 
and  expressed  support  for  the  proposal  to  delete  Article  36  bis  (A/CONF.  1 29/C.  1 /SR. 25,  p.  9). 

45  This  opinion  was  held  by  Mr  Riphagen,  a  delegate  of  the  Netherlands  (A/CONF*  129/C.  1/ 
SR. 20,  p.  6)  and  by  the  Expert  Adviser  (SR. 25,  p.  5). 

46  For  this  view  see  an  intervention  by  the  author  of  this  article  as  a  delegate  of  Italy  (A/CONF. 
1 29/C.  1 /SR. 20,  p.  4).  The  idea  that  the  instance  of  a  treaty  producing  effects  for  the  States  members  of 
an  international  organization  was  ‘a  case  of  representation’  had  been  expressed  in  the  ILC  by  Mr 
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treaty  would  produce  two  sets  of  rights  and  obligations,  one  for  the 
contracting  parties  and  the  other  for  the  member  States  of  the  inter¬ 
national  organization  which  had  acted  with  their  consent  and  on  their 
behalf.47 

An  agreement  was  finally  reached  on  the  deletion  of  Article  36  bis  and 
the  inclusion  of  a  saving  clause,  as  Article  74  (3),  with  the  following  text: 

The  provisions  of  the  present  Convention  shall  not  prejudge  any  question  that 
may  arise  in  regard  to  the  establishment  of  obligations  and  rights  for  States 
members  of  an  international  organization  under  a  treaty  to  which  that  organiza¬ 
tion  is  a.  party.48 

According  to  the  two  views  described  above,  this  text  may  be  seen  either  as 
providing  for  an  exception  to  the  general  application  of  Articles  35  and  36 
or  as  expressing  a  principle  that  would  otherwise  have  been  implied  in  the 
Convention. 

The  result  achieved  by  the  Conference  after  years  of  discussion  on  the 
effects  of  treaties  for  member  States  of  an  international  organization  may 
seem  disappointing.  However,  it  seems  difficult  to  formulate  an  accurate 
and  universally  applicable  rule  otherwise  than  by  stating  the  requirement 
of  consent  by  all  the  interested  parties:  the  conditions  for  these  effects  to 
take  place  and  for  their  modification  and  termination  are  variable  and 
there  is  insufficient  practice  to  establish  a  reasonable  presumption. 

VI.  The  Settlement  of  Disputes 

Over  the  last  weeks  of  the  Conference  the  main  subject  of  controversy 
was  the  settlement  of  disputes  concerning  the  application  and  the 
interpretation  of  the  provisions  on  jus  cogens.  Some  well-known  questions 
of  principle  were  involved.  While  the  ILC  had  envisaged  compulsory 
arbitration,  the  Soviet  Union  proposed  deletion  of  the  relevant  provision; 
some  delegations  insisted  on  the  requirement  of  specific  consent  by  the 
parties  to  a  dispute,  while  eight  States  suggested  a  complicated  provision 
involving  compulsory  settlement  by  means  of  a  decision  or  a  binding 
advisory  opinion  by  the  International  Court  of  Justice.49  1  his  was  the  only 

Ushako  v  (Yearbook  of  the  International  Law  Commission,  1977, vol.  i,p.  1 35);  later,  Sir  Francis  Vallat 
referred  to  this  case  as  one  in  which  lan  organization  had  authority  and  competence  to  enter  into  treaty 
obligations  on  behalf  of  its  members’  (ibid.,  1981,  vol.  1,  p.  187). 

47  This  appears  to  be  a  case  in  which  representation  may  take  place.  The  Special  Rapporteur  had  on 
the  contrary  expressed  the  view  that  ’article  3b  bis  did  not  relate  to  the  case  in  which  an  international 
organization  represented  its  member  States  when  concluding  a  treaty ,  for  in  that  case  the  organization 
would  not  be  a  party  to  the  treaty,  which  would  be  concluded  between  its  member  States  and  their 
co-contractors’  (ibid.,  1977,  v°l.  1,  P-  1 35)- 

48  An  amendment  basically  along  the  same  lines  had  been  proposed  by  the  ILO,  the  IMF  and  the 
UN(A/CONF.  129/C.1/L.65). 

49  The  Soviet  amendment  was  tabled  as  document  A/CONF.  129/C.1/L.61;  the  second  amend¬ 
ment  (L.68)  was  sponsored  by  Algeria,  China  and  Tunisia,  while  the  third  one  (L. 69/Rev.  2)  was  put 
forward  by  the  following  eight  States:  Austria,  Colombia,  Ireland,  Japan,  Mexico,  the  Netherlands, 
Nigeria  and  Switzerland.  One  of  the  alternatives  in  an  amendment  proposed  by  the  UN  (L.66) 
followed  an  approach  similar  to  the  latter  amendment. 
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topic,  apart  from  the  final  clauses,  on  which  votes  took  place  within  the 
Committee  of  the  Whole.  The  Committee  adopted  the  eight-States 
proposal;  in  the  Plenary,  where  a  ‘two-thirds  rjiajority  of  the  representa¬ 
tives  present  and  voting’  was  required,50  the  amendment  just  received  the 
necessary  majority.51  The  fact  that  no  compromise  was  reached  on  the 
settlement  of  disputes  made  it  necessary  for  the  Conference  to  adopt 
the  text  of  the  Convention  by  a  vote.52 

With  the  exception  of  France  and  Turkey,  all  the  Western  States, 
including  the  US,  were  in  favour  of  giving  the  ICJ  a  decisive  role  with 
regard  to  jus  cogens.  This  no  doubt  reflects  an  attitude  similar  to  that 
towards  the  same  topic  in  the  1969  Conference,  although  the  judicial 
guarantee  against  broad  interpretations  of  jus  cogens  may  arguably  have 
lost  some  weight  in  the  meantime.53 

As  was  stated  above,  a  dispute  under  the  new  Convention  may  well 
involve  only  States;  Article  66  (2)  (a)  of  the  new  Convention  adopts  for  this 
case  the  same  solution  as  Article  66  (a)  of  the  1969  Convention,  by 
allowing  a  State  which  is  a  party  to  a  dispute  to  submit  it  ‘to  the 
International  Court  of  Justice  for  a  decision’.  For  situations  when  an 
international  organization  is  a  party  to  a  dispute,  a  different  system  had  to 
be  devised.  Models  were  provided  by  Article  VIII,  Section  30,  of  the 
Convention  on  the  Privileges  and  Immunities  of  the  UN  and  by  Article 
XI,  Section  32,  of  the  Convention  on  the  Privileges  and  Immunities  of 
the  Specialized  Agencies.54  A  request  for  an  advisory  opinion  of  the 
ICJ  may  be  made  either  by  the  UN  or  by  an  international  organization 
authorized  in  accordance  with  Article  96  of  the  UN  Charter;55  the 
advisory  opinion  ‘shall  be  accepted  as  decisive  by  all  the  parties  to  the 
dispute  concerned’. 

A  State  party  to  the  dispute  is  only  entitled  to  request  the  UN  or  another 
international  organization  to  address  a  request  for  an  advisory  opinion 
to  the  ICJ;  on  the  other  hand,  no  attempt  is  made  by  the  Convention  to 


50  Rule  35  (1)  of  the  Rules  of  Procedure.  Only  States  were  entitled  to  vote  under  Rule  34. 

51  The  amendment  was  adopted  by  a  vote  of  47  States  in  favour  and  23  States  against,  with  21 
abstentions.  The  discussions  which  led  to  this  vote  have  been  analysed  by  Bosco,  Rivista  di  diritto 
internazionale,  69  (1986),  pp.  325-37,  and  by  Hayashi,  New  York  University  Journal  of  International 
Law  and  Policy ,  19  (1986-7),  pp.  327-56. 

02  The  final  vote  was  67  States  in  favour  and  1  against,  with  23  abstentions. 

53  The  present  writer  had  made  the  same  point  in  Jus  Cogens  Beyond  the  Vienna  Convention’, 
Recueil  des  corns ,  172  ( 1 98 1  —  1 1 1),  pp.  279-316,  at  p.  286. 

54  These  two  texts  were  expressly  referred  to  by  Mr  Ogiso,  a  delegate  of  Japan,  in  introducing  the 
eight-States’  amendment  (A/CONF.  129/C. i/SR. 24,  p.  8).  Some  shortcomings  in  the  system  devised 
by  these  texts  had  been  emphasized  by  Zemanek,  Das  Vertragsrecht  der  internationalen  Organisationen 
(1957),  P-  89.  With  regard  to  a  dispute  concerning  jus  cogens ,  however,  the  advisory  procedure  gives 
States,  whether  parties  to  the  dispute  or  not,  a  useful  opportunity  for  presenting  their  views.  See  the 
interventions  by  Mr  Szasz,  a  delegate  of  the  UN  (A/CONF.  1 29/C.  1 /SR. 24,  p.  5),  and  Mr  Bosco,  a 
delegate  of  Italy  (SR. 26,  p.  2).  Some  criticism  of  Article  66  has  been  expressed  by  Manin,  Annuaire 
franqais  de  droit  international,  32  (1986),  at  pp.  468-9. 

55  It  may  be  worth  recalling  that  specialized  agencies  have  not  been  granted  the  right  to  request  an 
advisory  opinion  for  ‘questions  concerning  the  mutual  relationship  of  the  Organization  and  the 
United  Nations  or  other  specialized  agencies’.  The  wording  is  taken  from  Article  IX  (2)  of  the 
Agreement  between  the  UN  and  the  ILO  ( United  Nations  Treaty  Series,  vol.  1,  p.  186). 
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impose  on  the  UN  or  other  international  organization  an  obligation  to 
make  such  a  request.56  If  no  advisory  opinion  is  requested  or  the  ICJ  does 
not  comply  with  a  request,  the  remedy  becomes  compulsory  arbitration. 
Both  cases  are  in  fact  rather  synthetically  covered  by  Article  66  (2)  (f) 
which  states  that  ‘if  the  request  .  .  .  for  an  advisory  opinion  of  the  Court  is 
not  granted,  any  one  of  the  parties  to  the  dispute  may,  by  written 
notification  to  the  other  party  or  parties,  submit  it  to  arbitration  in 
accordance  with  the  provisions  of  the  Annex  to  the  present  Convention’.57 

The  Court  would  not  examine  the  dispute  as  such,  but  only  give  an 
opinion  in  response  to  the  request  made  by  the  UN  or  the  other 
international  organization.  The  way  in  which  the  request  is  made  may 
prove  unsatisfactory  for  one  or  all  the  parties  to  the  dispute.58  It  may  well 
cover  less  or  more  than  the  contentious  ground.  In  the  latter  case,  it  would 
be  unreasonable  to  hold  that  the  advisory  opinion  binds  the  parties  to  the 
dispute  in  its  entirety.  The  term  ‘decisive’,  which  is  borrowed  from  the 
above-mentioned  conventions,  appropriately  points  to  the  fact  that 
the  opinion  only  binds  the  parties  in  so  far  as  it  affects  the  dispute  and 
provides  a  solution  of  the  contentious  issues.59 

VII.  Conclusions 

The  impact  of  the  new  Convention  on  treaty  relations  between  States 
and  international  organizations  and  between  international  organizations 
must  be  assessed  with  regard  to  the  fact  that  the  new  Convention  basically 
extends  to  those  relations  the  rules  contained  in  the  1969  Conven¬ 
tion.  While  the  1969  Convention  has  so  far  attracted  fewer  than  fifty 
ratifications  or  accessions,  its  impact  reaches  well  beyond  its  scope  of 
applicability,  wTich  only  comprises  relations  between  States  parties  to  the 
Convention  under  a  treaty  concluded  ‘after  the  entry  into  force  of  the  .  .  . 
Convention  with  regard  to  such  States’  (Article  4).  Judicial  and  arbitral 
decisions  and  State  practice  have  frequently  referred  to  several  provisions 
of  the  1969  Convention  as  substantially  corresponding  to  the  rules  of 
international  law  in  force.  Many  instances  of  the  widespread  respect  for 
the  1969  Convention  appeared  during  the  1986  Conference,  although 
some  States  did  not  fail  to  express  their  well-known  idiosyncrasies  with 

56  Keith,  The  Extent  of  the  Advisory  Jurisdiction  of  the  International  Court  of  Justice  (1971),  p.  241, 
holds  that,  even  if  an  obligation  has  been  accepted  under  a  treaty,  the  General  Assembly  and  the 
Security  Council  have  a  discretion  not  to  address  a  request  for  an  advisory  opinion. 

57  There  is  a  discrepancy  between  the  text  of  Article  66  (2)  and  the  wording  of  the  Annex  in  that  the 
Annex  only  envisages  two  possible  parties  to  a  dispute,  while  according  to  Article  66  (2)  a  dispute  may 
involve  more  than  two  parties.  Thus,  for  example,  in  the  case  of  a  treaty  between  several  States  and 
several  international  organizations,  any  State  or  international  organization  may,  indirectly  or  directly 
as  the  case  may  be,  request  an  advisory  opinion  under  Article  66  (2)  even  if  the  dispute  involves  all  the 
Contracting  Parties. 

58  Some  concern  for  the  role  that  the  requesting  international  organization  may  play  in  this  regard 
was  expressed  by  Ms  Morgenstern,  a  delegate  of  the  ILO  (A/CONF.  1 29/C.  1 /SR. 26,  p.  14). 

59  Rosenne,  The  Law  and  Practice  of  the  International  Court  (1985),  p.  684,  appears  to  go  too  far 
when  asserting  ‘the  decisive  character  of  the  “reasons  in  point  of  law”  which  the  opinion  will 
expound’. 
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regard  to  specific  provisions  of  the  1969  Convention.60  The  fact  that  most 
provisions  of  that  Convention  were  restated  in  identical  terms  seventeen 
years  later  may  also  contribute  to  strengthening  those  rules. 

Moreover,  the  application  of  rules  modelled  on  the  1969  Convention  to 
treaty  relations  between  States  and  international  organizations  finds 
notable  support  in  practice.  Reference  should  particularly  be  made  to  two 
advisory  opinions  given  by  the  ICJ.  In  its  opinion  on  the  Legal 
Consequences  for  States  of  the  Continued  Presence  of  South  Africa  in 
Namibia  ( South  West  Africa )  notwithstanding  Security  Council  Resolution 
2j6  ( 7970 )  the  Court  viewed  the  mandate  on  South  West  Africa  as  an 
international  agreement,  arguably  between  the  UN,  as  successor  of  the 
League  of  Nations,  and  South  Africa,61  and  said: 

The  rules  laid  down  by  the  Vienna  Convention  on  the  Law  of  Treaties 
concerning  termination  of  a  treaty  relationship  on  account  of  breach  (adopted 
without  a  dissenting  vote)  may  in  many  respects  be  considered  as  a  codification  of 
existing  customary  law  on  the  subject.62 

In  its  opinion  on  the  Interpretation  of  the  Agreement  of  25  March  7951 
between  the  WHO  and  Egypt,  the  Court,  when  considering  the  mutual 
obligations  of  international  organizations  and  their  ho-st  States,  made  the 
following  statement: 

A  further  general  indication  as  to  what  these  obligations  may  entail  is  to  be 
found  in  the  second  paragraph  of  Article  56  of  the  Vienna  Convention  on  the 
Law  of  Treaties  and  the  corresponding  provision  in  the  International  Law- 
Commission’s  draft  articles  on  treaties  between  States  and  international 
organizations  -or  between  international  organizations.  Those  provisions,  as  has 
been  mentioned  earlier,  specifically  provide  that,  when  a  right  of  denunciation  is 
implied  in  a  treaty  by  reason  of  its  nature,  the  exercise  of  that  right  is  conditional 
upon  notice,  and  that  of  not  less  than  twelve  months.  Clearly,  these  provisions 
also  are  based  on  an  obligation  to  act  in  good  faith  and  have  reasonable  regard  to 
the  interests  of  the  other  party  to  the  treaty.63 

The  fact  that  a  Convention  was  adopted  on  the  basis  of  the  applicability 
in  principle  of  the  rules  of  the  1969  Convention  to  treaty  relations 
between  States  and  international  organizations  and  between  international 
organizations  no  doubt  gives  support  to  the  corresponding  trend  which 
has  emerged  in  practice.  While,  in  view  of  its  controversial  provisions  on 

60  Reference  may  be  made  in  this  context  to  an  intervention  by  Mr  Gautier,  a  delegate  of  France,  on 
jus  cogens  (A/CONF.  129/C.  l/SR. 28,  p.  7)  and  to  an  amendment  sponsored  by  Egypt  with  regard  to 
the  implied  right  of  unilateral  termination  of  treaties  (A/CONF.  1 29/C.  1/L.53). 

61  This  had  been  stated  by  the  Court  in  its  judgment  on  the  preliminary  objections  in  the  South 
West  Africa  cases  (ICJ  Reports,  1962,  p.  331). 

62  ICJ  Reports,  1 97 1 ,  p.  47.  The  Court  referred  first  to  Article  60  (3)  of  the  Vienna  Convention  and 
then  to  Article  60  (5). 

63  ICJ  Reports,  1980,  pp.  94-5.  Article  56  was  referred  to  again  at  p.  96,  although  it  was  arguably  not 
given  decisive  importance.  See,  among  other  comments  on  the  advisory  opinion,  Reuter,  ‘L’ordre 
juridique  et  les  traites  des  organisations  internationales’,  Volkerrecht  als  Rechtsordnung.  Internationale 
Gerichtsbarkeit.  Menschenrechte.  Festschrift  fur  H.  Mosler  (1983),  pp.  745-57,  at  p.  751. 


A  ‘NEW’  VIENNA  CONVENTION  ON  TREATIES  269 

the  settlement  of  disputes,  the  number  of  ratifications  or  accessions  will 
probably  also  be  limited,  it  is  likely  that  at  least  the  substantive  rules  which 
were  drafted  on  the  basis  of  the  model  of  the  1969  Convention  will 
increasingly  be  considered  as  equivalent  to  rules  of  general  international 
law. 


LANDLOCKED  AND  GEOGRAPHICALLY 
DISADVANTAGED  STATES  AND  THE 
QUESTION  OF  THE  OUTER  LIMIT  OF  THE 
CONTINENTAL  SHELF* 

By  STEPHEN  VASCIANNIE1 
I.  Introduction 

Although  landlocked  States  have  played  little  more  than  a  marginal 
role  in  the  development  of  the  traditional  legal  rules  relating  to  the  sea 
and  its  resources,  this  situation  changed  quite  dramatically  at  the  Third 
United  Nations  Conference  on  the  Law  of  the  Sea.2  At  that  Conference, 
the  landlocked  States  as  a  group  joined  forces  with  a  number  of  other 
geographically  disadvantaged  States  and  pressed  for  compromises  that 
would  reflect  their  collective  strength  as  a  negotiating  unit.3  While  some 
of  the  views  advocated  by  this  group  of  States  at  the  UNCLOS  III  have 
been  the  subject  of  a  fair  amount  of  academic  comment,4  others  have 
been  largely  ignored.  Rather  surprisingly,  the  position  of  LLGDS  on 
the  question  of  the  outer  limit  of  the  continental  shelf  falls  in  the  latter 
category. 

It  is  well  established  that,  under  prevailing  international  law,  land¬ 
locked  States  have  no  rights  of  access  to  the  continental  shelf  resources 
of  neighbouring  coastal  States.  At  the  same  time,  most  of  their  geographi¬ 
cally  disadvantaged  counterparts  are  shelf-locked  countries  which  have 
very  limited  scope  to  extend  their  zones  of  national  jurisdiction.  Conse¬ 
quently,  at  the  UNCLOS  III,  an  important  objective  of  the  members 
of  the  Group  of  LLGDS  was  to  restrict  the  seaward  extent  of  the 
continental  shelf  regime  by  as  much  as  possible.  They  hoped  that,  in  so 
doing,  they  would  maximize  the  size  of  the  deep  sea-bed  area  and  thus 
increase  the  scope  for  benefits  they  expected  from  the  doctrine  of  the 
common  heritage  of  mankind.  It  should  be  emphasized  from  the  outset, 


*  ©  Stephen  Vasciannie,  1988. 

1  BSc.  (UWI),  BA  (Oxon.),  LL  M  (Cantab.);  Research  Fellow  of  St  Catharine’s  College, 
Cambridge.  The  author  is  grateful  to  Professor  Ian  Brownlie,  QC,  for  his  general  guidance  and  for 
his  incisive  comments  on  an  earlier  draft  of  this  article. 

2  Prior  to  the  UNCLOS  III,  landlocked  States  were  concerned  mainly  with  obtaining  transit 
rights  to  the  sea  and  access  to  coastal  ports:  see,  e.g.,  Whiteman,  Digest  of  International  Law ,  vol. 
9  (1968),  p.  1143;  Tabibi,  The  Right  of  Transit  of  Landlocked  Countries  (1970). 

3  30  landlocked  and  25  States  which  regarded  themselves  as  geographically  disadvantaged 
participated  at  the  Conference.  Together,  they  are  referred  to  as  LLGDS  in  this  article. 

4  On  questions  relating  to  the  fishing  rights  of  LLGDS  see,  e.g.,  Jayakumar,  in  Virginia  Journal 
of  International  Law ,  18  (1977),  P-  69;  Sinjela,  Landlocked  States  and  the  UNCLOS  III  Regime , 
Ch.  7. 
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however,  that  this  objective  was  fundamentally  at  variance  with  the 
interests  of  several  influential  coastal  States  and  especially  with  the  main 
aspirations  of  the  broad-margin  States  at  the  Conference.  Starting  with 
the  assumption  that  the  continental  shelf  would  remain  an  area  of 
sovereign  rights  for  coastal  States,  the  broad-margin  States  insisted  that 
the  shelf  regime  should  encompass  the  widest  possible  area  of  sea-bed 
and  vigorously  opposed  all  LLGDS  opinions  to  the  contrary.  Between 
these  polar  extremes,  there  emerged  a  range  of  possibilities  at  the 
Conference. 

This  article  examines  the  leading  proposals  on  the  outer  limit  which 
were  made  at  the  UNCLOS  III  and,  from  this  basis,  assesses  the  extent 
to  which  the  1982  Convention  represents  a  balanced  reconciliation  of 
State  interests  in  this  area  of  the  law.  It  is  argued  that  the  Convention 
hardly  reflects  the  basic  interests  of  the  LLGDS  and  it  is  suggested  that 
this  result  could  possibly  have  been  avoided.  At  the  same  time,  it  is 
pointed  out  that  although  the  customary  law  position  in  the  post- 
UNCLOS  III  period  is  very  unsettled,  it  may  be  even  more  mimical  to 
the  interests  of  the  LLGDS  than  the  Convention  appears  to  be.  The 
article  begins,  however,  with  a  brief  review  of  the  legal  situation  prevailing 
at  the  start  of  the  UNCLOS  III  deliberations.  This  is  followed  by  a 
discussion  of  the  impact  of  the  notion  of  the  common  heritage  of 
mankind  on  the  attitude  of  the  LLGDS  to  the  question  of  the  outer 
limit. 


II.  The  Pre-UNCLOS  III  Legal  Situation 

The  basic  provision  governing  the  determination  of  the  outer  limit  of 
the  continental  shelf  in  the  period  preceding  the  UNCLOS  III  was 
Article  1  of  the  Geneva  Convention  on  the  Continental  Shelf.5  As  is  well 
known,  in  the  North  Sea  Continental  Shelf  cases6  the  International  Court 
of  Justice  included  this  article  in  the  list  of  conventional  rules  on  the 
continental  shelf  which  had  passed  into  the  corpus  of  general  law.7  Its 
actual  formulation  is  as  follows: 

For  the  purposes  of  these  Articles,  the  term  ‘continental  shelf’  is  used  as 
referring:  (a)  to  the  sea-bed  and  subsoil  of  the  submarine  areas  adjacent  to  the 
coast  but  outside  the  area  of  the  territorial  sea,  to  a  depth  of  200  metres  or, 
beyond  that  limit,  to  where  the  depth  of  the  superjacent  waters  admits  of  the 
exploitation  of  the  natural  resources  of  the  said  areas;  (b)  to  the  sea-bed  and 
subsoil  of  similar  submarine  areas  adjacent  to  the  coasts  of  islands. 

One  problem  with  Article  1  is  its  vagueness.  Although  it  was  the 
subject  of  extensive  academic  debate  after  1958,8  its  proper  interpretation 

5  UN  Doc.  A/Conf.  13/L.55.  6  1C J  Reports,  1969,  p.  3.  7  Ibid.,  p.  40. 

8  See,  e.g.,  Brownlie,  in  Proceedings  of  the  Fourth  Annual  Conference  of  the  Law  of  the  Sea  Institute, 
J969,  pp.  133-58;  Brown,  The  Legal  Regime  of  Hydrospace,  pp.  3-40;  Goldie,  Journal  of  Maritime 
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remained  controversial  even  throughout  the  UNCLOS  III  negotiations. 
The  main  questions  concerned  the  exact  meaning  to  be  attributed  to  the 
notions  of  exploitability  and  adjacency  incorporated  into  the  definition. 
The  criterion  of  exploitability,  in  particular,  was  regarded  as  extremely 
imprecise.  Was  it  to  be  read  literally,  or  did  it  include  considerations  of 
economic  feasibility?  Did  it  refer  to  the  potential  of  the  particular 
coastal  State  claiming  the  shelf  area,  or  was  there  an  objective  test  of 
exploitability?  And,  most  importantly,  what  was  the  legal  effect  of  the 
new  technology  which  allowed  for  exploitation  to  the  outer  limits  of  the 
continental  margin  and  beyond? 

From  the  perspective  of  the  LLGDS,  the  most  damaging  interpretation 
was  that  which  would  sanction  the  partitioning  of  the  entire  sea-bed 
among  coastal  nations.  This  view  was  particularly  associated  with  Shigeru 
Oda9  who  maintained  that,  under  the  Geneva  Convention,  all  submarine 
areas  of  the  world  had  been  ‘theoretically  divided  among  coastal  States 
at  the  deepest  trenches’.  For  those  who  supported  this  reading  of  the 
law,10  the  question  of  the  outer  limit  was  to  be  determined  only 
with  reference  to  the  exploitability  criterion;  as  submarine  technology 
progressively  allowed  exploitation  in  greater  depths  of  water,  the  outer 
boundary  of  the  shelf  regime  extended  further  into  the  deep  sea-bed. 

The  fear  that  this  ‘national  lake’  approach  would  gain  support  from 
State  practice  was  one  of  the  factors  which  prompted  the  original  Maltese 
proposal  on  the  common  heritage  of  mankind.11  However,  as  a  statement 
of  the  lex  lata ,  Oda’s  interpretation  was  open  to  a  number  of  criticisms. 
For  one  thing,  it  completely  disregarded  the  adjacency  requirement  set 
out  in  Article  1 .  Although  there  has  been  some  uncertainty  regarding  its 
precise  meaning,  it  is  clear  from  the  deliberations  of  the  ILC  that 
adjacency  was  intended  to  imply  a  spatial  limitation  on  the  continental 
shelf  regime.12  For  another,  Oda’s  construction  failed  to  give  due  weight 
to  the  fact  that  the  basic  objective  of  Article  1  was  to  define  the 
‘continental  shelf’.  It  is  true  that  the  legal  ‘continental  shelf’  in  the 
Convention  was  not  strictly  synonymous  with  the  geophysical  shelf,  but 
the  general  approach  of  the  ILC  was  to  allow  departures  from  the 

Law  and  Commerce,  1  (1970),  pp.  461-72;  Jennings,  Recueil  des  corns,  121  (1967-II),  pp.  392-400; 
Oda,  Columbia  Journal  of  Transnational  Law,  7  (1968),  pp.  1  — 3 1 ;  Henkin,  American  Journal  of 
International  Law,  63  (1969),  pp.  584-610,  and  ibid.  64  (1970),  pp  62-72;  Finlay,  ibid.,  pp.  42-61; 
Andrassy,  International  Law  and  the  Resources  of  the  Sea,  pp.  70-90. 

9  See  Oda,  loc.  cit.  (previous  note),  at  p.  9;  Japanese  Annual  of  International  Law,  11  (1967). 
p.  37  at  p.  39;  Natural  Resources  Lawyer,  vol.  1,  no.  2  (1968),  p.  103  at  p.  105. 

10  See  also  Olivier  de  Ferron,  Le  Droit  international  de  la  mer,  vol.  2  (i960),  p.  199,  cited  by 
Brownlie,  loc.  cit.  above  (n.  8). 

11  See  UN  Doc.  A/C. i/PV.  1515  (1  November  1967),  pp.  57-60;  UN  Doc.  A/C. i/PV. 1516 
(1  November  1967),  p.  6. 

12  When  Chairman  Garcia  Amador  recommended  that  the  Commission  should  accept  the 
exploitability  criterion  which  had  been  incorporated  in  the  Resolution  of  Ciudad  Trujillo,  he  noted 
that  the  adjacency  condition  would  be  retained.  He  expressed  the  view  that  adjacent  areas  ended 
where  the  slope  to  the  ocean  began,  a  point  ‘not  more  than  25  miles  from  the  coast’:  Yearbook  of 
the  ILC,  1956,  vol.  1,  p.  135. 
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geological  concept  only  in  particular  cases.13  There  is  no  evidence  that 
the  acceptance  of  the  exploitability  criterion  was  intended  to  negate  this 
approach.  In  point  of  fact,  although  the  ILC  chose  not  to  formulate  a 
detailed  regime  for  the  deep  sea-bed,  its  members  appeared  inclined  to 
the  view  that  the  shelf  regime  was  qualitatively  different  from  that  which 
would  prevail  in  the  area  beyond  the  continental  shelf.14  This  clearly 
presupposed  the  existence  of  a  limit  to  the  shelf  area. 

Furthermore,  in  the  period  following  the  1958  Conference,  State 
attitudes  did  not  reflect  Oda’s  extreme  position.  For  instance,  in  acceding 
to  the  Continental  Shelf  Convention,  France  stated  that: 

the  expression  ‘adjacent’  areas  implies  a  notion  of  geophysical,  geological  and 
geographical  dependence  which  ipso  facto  rules  out  an  unlimited  extension  of 
the  continental  shelf.15 

Similarly,  in  the  preparatory  debates  and  resolutions  concerning  the 
organization  and  scope  of  the  Sea-Bed  Committee,  States  clearly  and 
overwhelmingly  acknowledged  the  existence  of  an  area  of  the  sea-bed 
which  was  beyond  the  limits  of  national  jurisdiction.16 

A  more  plausible  interpretation  of  Article  1  was  that  it  permitted 
coastal  State  exploitation  in  adjacent  areas  out  to  the  edge  of  the 
continental  margin.  In  the  period  after  1958,  this  view  prevailed  among 
certain  States  with  wide  continental  margins.  Canada,  for  example, 
started  issuing  licences  for  its  continental  slope  in  1963  and  for  the  rise 
in  1 970. 17  In  the  1969  General  Assembly  debate  on  the  deep  sea-bed, 
Canada  maintained  that  the  legal  position  concerning  coastal  State 
sovereign  rights  ‘extending  at  least  to  the  abyssal  depths’  was  not  in 
dispute.18 

In  the  North  Sea  Continental  Shelf  cases  the  International  Court 
referred  to  the  continental  shelf  as  the  natural  prolongation  of  land 
territory,  and  at  several  points  in  the  judgment  emphasized  the  physical 
relationship  between  coastal  States  and  the  shelf.19  This  approach  was 
used  to  reinforce  the  broad-margin  viewpoint.  For  example,  Jennings20 
argued  that  because  the  slope  contained  the  same  geological  and  geophysi- 


13  Commentary  on  Draft  Article  67:  Yearbook  of  the  ILC,  1956,  vol.  2,  pp.  296-7,  esp.  para.  7. 

14  See,  e.g.,  Yepes,  ibid.,  1950,  vol.  1,  p.  225;  Cordova,  ibid.,  1951,  vol.  1,  pp.  297  and  300;  see 
also  the  discussion  preceding  the  adoption  of  the  1955  Draft  Articles  on  the  High  Seas  in  ibid., 
1955,  vol.  1,  pp.  282-3. 

16  UN  Doc.  ST/LEG/SER.D/i  (1968),  pp.  332-3. 

16  See,  e.g.,  Resolutions  2340  (XXII),  2467  A-D  (XXIII),  2579  (XXIV)  of  the  General  Assembly 
of  the  UN.  See  also  Report  of  the  UN  Ad  Hoc  Committee  to  Study  the  Peaceful  Uses  of  the  Sea-Bed 
and  the  Ocean  Floor  Beyond  the  Limits  of  National  Jurisdiction,  General  Assembly  Official  Records, 
23rd  Session,  Supplement  No.  21,  UN  Doc.  A/7230,  especially  at  p.  48. 

17  Buzan  and  Middlemiss,  in  Johnson  and  Zacher  (eds.),  Canadian  Foreign  Policy  and  the  Law 
of  the  Sea  (1977),  at  p.  17.  The  source  for  their  assertion  is  the  Resource  Management  Conservation 
Branch,  Department  of  Energy,  Mines  and  Resources  (Canada). 

18  UN  Doc.  A/AC.135/1,  p.  33. 

19  ICJ  Reports,  1969,  p.  3  at  pp.  22,  29,  31,  51. 

20  Jennings,  International  and  Comparative  Law  Quarterly,  18  (1959),  pp.  819-32. 
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cal  features  as  the  geophysical  shelf,  the  slope  and  its  subsoil  were,  de 
lege  lata ,  a  part  of  the  ‘prolongation’  of  the  continent  over  which  the 
coastal  State  had  sovereign  rights.21  The  National  Petroleum  Council  of 
the  United  States  went  further  and  suggested  that  since  the  plunge  of 
the  slope  often  overlapped  with  the  sediments  of  the  rise,  the  latter 
should  be  included  within  the  shelf  limit  as  well.22 

The  positive  State  practice  on  the  subject,  together  with  the  juristic 
arguments  in  its  favour,  suggested  that  the  continental  margin  approach 
w'as  the  leading  interpretation  of  Article  1  in  the  period  after  the  1958 
Conference.  On  the  other  hand,  this  approach  remained  open  to  a 
number  of  objections.  In  the  first  place,  neither  the  ILC  discussions  nor 
the  UNCLOS  I  debates  indicated  clearly  that  exploitation  to  the 
edge  of  the  margin  w7as  contemplated  as  permissible  by  virtue  of  the 
exploitability  criterion.  Secondly,  it  was  not  clear  that  the  International 
Court  of  Justice  expected  its  dicta  on  natural  prolongation  to  be 
transferred  from  the  context  of  delimitation  between  adjacent  States  to 
the  general  question  of  the  outer  limit  of  the  continental  shelf;  certainly, 
the  two  situations  have  common  aspects,  but  the  Court’s  dicta  were  not 
conclusive  as  regards  the  outer  limit.23  Thirdly,  it  was  arguable  that  on 
particularly  extensive  platforms,  the  notion  of  adjacency  had  little 
meaning  when  applied  to  the  edge  of  the  margin.  These  objections 
ensured  that  at  the  start  of  the  UNCLOS  III,  the  precise  legal  situation 
remained  one  of  considerable  uncertainty. 


III.  Traditional  LLGDS  Attitudes  and  the  Impact  of  the 
Common  Heritage  of  Mankind 

At  the  UNCLOS  III,  the  attitude  of  the  LLGDS  to  the  question  of 
the  outer  limit  was  influenced  primarily  by  the  notion  that  the  sea-bed 
beyond  national  jurisdiction,  and  its  resources,  are  the  common  heritage 
of  mankind.  Irrespective  of  the  particular  formulations  of  the  concept, 
it  was  clear  that  the  common  heritage  involved  some  acknowledgement 
of  the  resource  rights  for  LLGDS.  Hence,  they  projected  themselves 
as  fervent  defenders  of  the  concept  and,  in  the  process,  argued  that 
the  international  area  should  be  extensive.  A  clear  statement  of  the 
LLGDS  viewpoint  was  advanced  by  the  representative  of  Singapore  in 


21  The  British  Branch  of  the  International  Law  Association  supported  Jennings’  interpretation: 
Report  on  a  Regime  for  the  Exploration  and  Exploitation  of  the  Mineral  Resources  of  the  Ocean  Bed 
(1970),  in  Appendix  E  to  the  Report  of  the  Special  Subcommittee  on  the  Outer  Continental  Shelf  of 
the  US  Senate  Committee  on  Interior  and  Insular  Affairs  (1970),  p.  160. 

22  National  Petroleum  Council,  Petroleum  Resources  Under  the  Ocean  Floor  (1969),  p.  67. 

23  In  the  North  Sea  Continental  Shelf  cases  the  Court  was  concerned  with  lormulating  rules  and 
principles  of  law  applicable  to  the  delimitation  of  the  respective  shelves  of  three  States  in  a  shallow 
sea,  where  the  only  marked  inclination  in  the  sea-bed,  the  Norwegian  Trough,  was  deemed  irrelevant 
for  the  Court’s  task.  In  this  context,  the  notion  of  natural  prolongation  was  used  primarily  to  explain 
the  basis  of  entitlement  to  shelf  rights. 
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the  Second  Committee  at  the  Second  Session  of  UNCLOS  III.  He 
maintained: 

Every  State,  whether  coastal  or  landlocked,  should  be  entitled  to  a  fair  share 
of  the  resources  of  the  sea  in  accordance  with  the  principle  of  the  common 
heritage  of  mankind.  If  that  principle  was  to  have  any  meaning,  as  great  an  area 
as  possible  of  the  continental  margin  and  the  sea-bed  should  be  reserved  for 
the  international  regime.24 

Austria,25  Switzerland,26  Zaire27  and  Nepal28  were  among  the  States 
which  reiterated  this  position  in  their  early  statements. 

An  examination  of  the  approach  of  landlocked  States  to  the  question 
of  continental  shelf  limits  in  the  period  prior  to  1967  reveals  the 
full  impact  of  the  common  heritage  concept  on  LLGDS  attitudes. 
Throughout  the  period  from  the  Truman  Proclamation29  to  the  First 
Geneva  Conference,  landlocked  States  did  not  contribute  actively  to  the 
practice  on  the  outer  limit.  To  a  certain  extent,  this  is  not  surprising, 
since  they  did  not  protest  at  their  exclusion  from  the  continental  shelf 
regime  generally.  It  must  be  noted,  however,  that  the  two  questions  are 
separate,  for  landlocked  States  could  have  accepted  the  regime  and  yet 
have  retained  strong  views  on  the  resource  implications  of  the  various 
limits  declared  by  coastal  States.  Their  silence  in  the  face  of  positive 
State  practice  indicates  that  landlocked  States  did  not  consider  the  issue 
of  limits  to  be  of  great  significance  to  their  interests  in  the  pre-Geneva 
period. 

Given  the  importance  attached  to  notions  of  acquiescence  and  estoppel 
in  international  law,  the  landlocked  States  were  ill-advised  to  remain 
silent  while  some  coastal  States  made  extensive  claims  (e.g.  on  the  basis 
of  exploitability).  The  various  shelf  proclamations  adopting  broad  limits 
were  publicized  and  available  to  all  States;  the  failure  of  the  landlocked 
States  to  issue  even  general  protests  meant  that  the  extensive  claims 
became  fully  opposable  to  them  in  the  period  under  consideration. 

Again,  with  the  benefit  of  hindsight,  it  may  be  argued  that  landlocked 
States  should  have  regarded  the  Geneva  Conference  as  an  opportunity 
to  oppose  the  expansion  of  shelf  areas  as  vigorously  as  possible.  In 
reality,  however,  they  had  no  common  strategy  on  the  question.  At  the 
eighth  meeting  of  the  Plenary  of  the  Conference,  Hungary,  Afghanistan 
and  Bolivia  registered  votes  in  favour  of  the  retention  of  the  exploitability 
criterion,  which,  in  effect,  coincided  with  the  most  extensive  State  claims 
at  the  time.  On  the  other  hand,  Switzerland  and  the  Byelorussian  SSR30 
voted  against  it.  By  implication,  the  landlocked  States  which  voted 
against  the  exploitability  criterion  were  opposed  to  wide  continental  shelf 

24  UNCLOS  III  Official  Records,  vol.  2,  p.  151.  25  Ibid.,  p.  143. 

26  Ibid.,  p.  157.  27  Ibid.,  p.  146.  28  Ibid.,  p.  151. 

29  Whiteman,  Digest  of  International  Law,  vol.  4  (1965),  p.  756. 

30  UNCLOS  I  Official  Records,  vol.  1,  at  p.  13. 
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areas  for  the  exploitation  of  natural  resources  by  coastal  States.  However, 
neither  State  presented  a  fully  articulated  position  on  the  matter. 

As  a  point  of  contrast,  it  should  be  noted  that  a  number  of  shelf- 
locked  States  voiced  consistent  opposition  to  the  notion  of  extensive 
continental  shelf  limits  at  Geneva.  The  Federal  Republic  of  Germany 
was  particularly  strident  in  this  regard:  as  one  of  only  three  States  to 
vote  against  the  Continental  Shelf  Convention  as  a  whole,  the  Federal 
Republic  explicitly  mentioned  its  opposition  to  exploitability  as  a  factor 
determining  its  final  position.31  Belgium  followed  this  course  for  the 
same  reason.32  To  a  lesser  extent,  The  Netherlands,  Sweden  and  Finland 
also  registered  their  disapproval  of  the  exploitability  criterion  eventually 
enshrined  in  Article  I  of  the  Geneva  Convention.33 

Viewed  in  this  historical  context,  the  importance  of  the  common 
heritage  concept  cannot  be  overemphasized.  For  one  thing,  it  provided 
the  landlocked  States  with  a  means  of  correcting  their  acquiescent 
attitude  towards  extensive  claims  by  coastal  States.  The  argument  would 
be  that  the  new  legal  approach  to  international  resource  allocation 
resulting  from  the  development  of  the  common  heritage  concept  justified 
the  change  in  position  of  landlocked  States. 

For  another,  the  notion  of  ‘the  common  heritage  of  mankind’  served 
as  a  convenient  rallying  point  for  both  land-  and  shelf-locked  States. 
Prior  to  the  development  of  the  concept,  the  developed  shelf-locked 
States  which  challenged  the  tendency  towards  extensive  limits  did  so 
primarily  by  relying  on  the  principle  of  freedom  of  the  high  seas.34  From 
their  standpoint,  the  areas  not  regulated  by  the  continental  shelf  regime 
would  be  open  to  all  States  for  direct  exploration  and  exploitation.  This 
approach  was  not  particularly  appealing  to  landlocked  States  for,  in 
comparison  with  the  developed  shelf-locked  States,  they  had  very  limited 
technological  potential  to  exploit  offshore  non-living  resources  directly. 
However,  this  objection  could  not  be  made  with  respect  to  the  common 
heritage  concept:  since  it  envisaged  both  the  direct  and  indirect  partici¬ 
pation  of  States,  it  was  able  to  satisfy  the  divergent  interests  of  land- 
and  shelf-locked  States  on  this  point.  As  this  joint  group  included  at 
least  50  States  within  its  ranks,35  it  promised  to  be  a  potent  force  at  the 
UNCLOS  III. 

IV.  Initial  State  Proposals  at  the  UNCLOS  III 

For  the  LLGDS,  the  question  of  the  outer  limit  was  intricately  related 
to  the  nature  of  the  rights  which  coastal  States  would  exercise  over 
continental  shelf  resources  in  the  Law  of  the  Sea  Convention.  In  terms 

31  Ibid.,  vol.  2,  at  p.  57.  See  also  ibid.,  vol.  6,  p.  46,  para.  9  and  p.  135. 

32  Ibid.,  vol.  2,  at  p.  57. 

33  These  States  were  among  those  which  voted  against  the  exploitability  criterion  at  the  eighth 
plenary  meeting  of  the  Conference:  ibid.,  vol.  1,  at  p.  13.  See  also  The  Netherlands,  ibid.,  vol.  6, 
p.  37,  para.  30. 

34  See,  e.g.,  the  views  of  the  Federal  Republic  of  Germany  in  the  Fourth  Committee  of  UNCLOS 

I,  in  ibid.,  vol.  6,  at  pp.  7-8  and  in  UN  Doc.  A/Conf.  13/9  C.4/L.1.  35  See  above,  n.  3. 
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of  overall  strategy,  the  members  of  the  group  contemplated  two  possible 
approaches.  The  first  was  to  accept  the  status  quo  regarding  entitlement 
to  shelf  rights  and,  on  that  basis,  to  advocate  the  narrowest  plausible 
limits  for  shelf  areas.  The  alternative  was  less  straightforward:  LLGDS 
could  attempt  to  obtain  access  rights  to  continental  shelf  areas  and, 
simultaneously,  seek  to  moderate  the  extensive  claims  of  coastal  States. 

Each  approach  had  its  merits,  and  there  is  evidence  that  the  LLGDS 
attempted  to  utilize  them  both  at  various  stages  of  the  negotiations.  An 
early  example  of  the  first  was  the  ‘Preliminary  Working  Paper’36 
submitted  by  seven  influential  LLGDS37  to  the  Sea-Bed  Committee  in 
1971.  Paragraph  A  implicitly  acknowledged  that  every  coastal  State 
would  be  entitled  to  an  exclusive  maritime  zone,  and  provided  that  the 
outer  limit  of  this  zone  would  be  the  200-metre  isobath  or  at  a  distance 
of  40  nautical  miles  from  the  baseline  of  the  territorial  sea.  It  would  be 
left  to  each  State  to  choose  between  the  two  limits  at  the  moment  of  its 
ratification  of  the  ‘International  Sea-Bed  Convention’.  The  Working 
Paper  also  contained  provisions  for  the  establishment  of  ‘coastal  State 
priority  zones’  which  would  be  contiguous  to  the  exclusive  zone  and 
extend  for  40  miles  beyond  the  outer  limit  of  the  exclusive  zone.38 
Although  coastal  State  consent  would  be  required  for  exploration  and 
exploitation  in  a  priority  zone,  the  zone  was  expressly  stated  to  be  a  part 
of  the  international  area  and,  hence,  subject  to  LLGDS  interests. 

A  somewhat  similar  approach  to  the  question  of  the  outer  limit  was 
advocated  by  the  Group  of  the  LLGDS39  as  a  whole  in  the  period 
immediately  following  the  publication  of  the  ISNT  II.40  Under  the 
heading  Article  63  bis  (ISNT  II),  the  Group  suggested  that: 

Landlocked  and  geographically  disadvantaged  States  shall  have  the  right  to 
participate  in  the  exploration  and  exploitation  of  the  natural  resources  of  the 
area  of  the  continental  shelf  of  the  coastal  States  of  the  same  region  or  subregion 
which  lie  beyond  a  depth  of  200  metres  or  50  miles  from  the  baselines  .  .  . 
whichever  is  further  from  the  coast. 

It  is  to  be  noted  that  this  proposal  left  open  the  question  of  the  outer 
limit  of  the  continental  shelf  vis-a-vis  third  States.  However,  it  implicitly 
accepted  that  there  should  be  an  exclusive  coastal  State  zone,  and 
underlined  the  interests  of  LLGDS  in  keeping  that  zone  as  narrow  as 
possible. 

In  the  main,  however,  the  Group  of  LLGDS  placed  greater  emphasis 
on  the  second  approach  in  the  early  stages  of  the  UNCLOS  III. 
Consequently,  most  members  of  the  Group  started  with  the  assumption 

36  UN  Doc.  A/AC. 138/55. 

37  The  sponsoring  States  were:  Afghanistan,  Austria,  Belgium,  Hungary,  Nepal,  The  Netherlands 

and  Singapore.  38  Ibid.,  paragraph  C. 

39  Group  of  LLGDS,  in  Platzoder  (ed.),  Third  United  Nations  Conference  on  the  Law  of  the  Sea: 
Documents ,  vol.  4  (1983),  at  p.  324  (hereinafter  cited  as  Platzoder). 

40  The  ISNT  was  published  on  7  May  1975:  UNCLOS  III  Official  Records ,  vol.  4,  p.  137. 
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that  even  landlocked  States  would  become  entitled  to  continental  shelf 
resources  after  the  UNCLOS  III,  and  on  that  basis,  they  accepted  wider 
limits  for  the  continental  shelf  and  the  EEZ  than  the  strict  logic  of  the 
‘common  heritage’  would  have  dictated.  For  example,  in  its  Draft  Articles 
dated  21  April  1975, 41  the  Group  supported  the  right  of  coastal  States 
to  establish  economic  zones  to  a  limit  of  200  nautical  miles,42  but  at  the 
same  time  emphasized  the  right  of  LLGDS  to  a  share  of  the  living  and 
non-living  resources  in  these  zones.43  Similarly,  in  their  ‘Regional 
Economic  Zone’  proposal  submitted  at  the  Second  Session  of  the 
UNCLOS  III,44  Bolivia  and  Paraguay  advocated  an  outer  limit  of  200 
nautical  miles,45  but  underlined  that  there  would  be  ‘equal  rights  and 
obligations’  for  both  coastal  and  landlocked  States  in  the  zone.46 

In  direct  opposition  to  the  LLGDS  viewpoint  was  the  ‘natural 
prolongation’  approach  spearheaded  by  certain  Latin-American  States,47 
Australia,48  Canada49  and  the  United  Kingdom.50  For  these  States,  the 
starting  point  for  the  question  of  the  outer  limit  was  the  relationship 
between  coastal  areas  and  the  continental  shelf.  In  their  view,  coastal 
States  should  be  entitled  to  exclusive  jurisdiction  over  the  entire  area 
which  could  be  regarded  as  geophysically  appurtenant  to  the  coastal 
front.  In  practical  terms,  this  approach  was  intended  to  allow  for 
monopoly  rights  to  coastal  States  over  not  only  the  continental  shelf 
proper,  but  also  the  continental  slope  and  rise;  the  rights  of  LLGDS 
would  thus  be  unequivocally  restricted  to  the  sea-bed  and  subsoil  of  the 
abyssal  plain.  Further  to  the  detriment  of  the  LLGDS,  these  States  also 
maintained  that  where  the  outer  edge  of  the  continental  margin  of  a 
State  was  at  a  distance  of  less  than  200  miles  from  the  coast,  the  legal 
continental  shelf  should  be  extended  to  that  distance.51 

Throughout  the  initial  stages  of  UNCLOS  III,  the  natural  pro¬ 
longation  approach  received  considerable  support  from  a  wide  cross- 
section  of  developed  and  developing  States.  New  Zealand,52  Iceland,53 


41  Group  of  LLGDS:  ‘Economic  Zone’,  in  Platzoder,  at  p.  198. 

42  Ibid.,  Article  1 . 

43  Ibid.,  Article  4  and  Chapter  3. 

44  UN  Doc.  A/Conf.  62/C.2/L.65.  46  Ibid.,  Article  1. 

46  Ibid.,  Article  2.  These  proposals  assumed  that  the  continental  shelf  doctrine  would  be  subsumed 
under  the  regime  of  the  EEZ. 

47  e.g.  Colombia,  Mexico  and  Venezuela:  ‘Draft  Articles  of  Treaty’,  UN  Doc. 
A/AC.138/SCI./L.21,  Article  13;  Argentina:  ‘Draft  Articles’,  UN  Doc.  A/AC.138/SCII./L.37  and 
Corr.  1,  Article  15;  Uruguay,  in  UNCLOS  III  Official  Records ,  vol.  2,  p.  153,  paras.  60-2. 

48  Working  Paper  submitted  by  the  delegation  of  Australia  and  Norway  containing  certain  basic 
principles  on  an  economic  zone  and  on  delimitation,  A/AC.  1 38/SCI  I  ,/L. 36,  Article  1  (c);  Australia, 
UNCLOS  III  Official  Records ,  vol.  1,  p.  87,  para.  99. 

49  Cknada  was  one  of  the  sponsors  of  the  nine-State  proposals  contained  in  UN  Doc.  A/Conf. 
62/L.4.  Article  19  incorporated  the  ‘natural  prolongation’  criterion  for  the  outer  limit  of  the 
continental  shelf. 

50  Plenary  Statement  of  the  delegate  of  the  UK  at  the  29th  meeting  of  the  Second  Session  of  the 
UNCLOS  III,  in  UNCLOS  III  Official  Records ,  vol.  1,  p.  112,  para.  34. 

51  See  documents  cited  above,  in  nn.  47-9. 

UN  Doc.  A/Conf.  62/L.4. 


52 


53  Ibid. 


280  LANDLOCKED  AND  GEOGRAPHICALLY 

Indonesia,54  the  Republic  of  Vietnam,50  Pakistan56  and  Burma  were 
among  those  which  endorsed  it  as  the  most  desirable  option.  This  type 
of  solidarity  militated  strongly  against  the  possibility  of  a  uniform  ‘Third 
World’  solution  which  would  serve  the  interests  of  the  developing 
LLGDS. 

Two  factors,  in  particular,  explain  why  coastal  States  were  able  to 
attain  solidarity  on  this  point.  First,  for  some  States,  the  natural 
prolongation  approach  represented  the  lex  lata  at  the  time.  It  has  already 
been  indicated  that  a  plausible  view  of  the  exploitability  criterion 
incorporated  in  Article  i  of  the  Geneva  Convention  was  that  it  permitted 
the  exploitation  of  natural  resources  to  the  edge  of  the  continental 
margin.58  Starting  with  this  view,  coastal  States  were  in  a  position  to 
argue  that  they  had  acquired  rights  over  the  entire  shelf,  slope  and  rise 
by  the  date  of  the  opening  session  of  the  UNCLOS  III.59  It  is  true  that 
the  notion  of  acquired  rights  did  not  automatically  ensure  that  particular 
provisions  would  be  acceptable  at  the  Conference;60  however,  it  served, 
at  least,  to  strengthen  the  negotiating  stance  of  the  coastal  States.  On 
this  point,  the  attitude  of  India  is  instructive.  Initially,  India  had 
suggested  an  outer  limit  of  200  miles  and  claimed  that  it  did  not  stand 
to  benefit  significantly  from  the  natural  prolongation  approach  beyond 
that  limit.61  None  the  less,  at  the  twenty-seventh  meeting  of  the  Plenary, 
India  announced  that  it  had  changed  its  policy  to  one  of  support  for 
coastal  rights  to  the  edge  of  the  continental  margin  because: 

...  no  country  with  a  continental  shelf  and  margin  extending  beyond  200  miles 
had  supported  [the  200  miles  suggestion]  and  .  .  .  international  law  had 
recognised  the  jurisdiction  of  coastal  States  over  their  entire  continental  shelf.62 

Secondly,  States  with  broad  margins  and  certain  other  coastal  States 
realized  that  an  alliance  between  them  would  be  mutually  beneficial. 
Broad-margin  States  could  invoke  the  prevailing  law,  but  their  numbers 
were  not  quite  sufficient  for  them  to  constitute  a  blocking  group  within 
the  Conference.63  Hence,  they  needed  the  support  of  States  with  narrow 
margins.  The  latter  States  stood  to  benefit  very  little  from  a  pure  natural 
prolongation  approach,  but  were  anxious  to  maximize  support  for  an 


54  UN  Doc.  A/Conf.  62/L.4. 

55  Statement  of  the  delegate  of  the  Republic  of  Vietnam  at  the  20th  meeting  of  the  Second 

Committee  at  the  Second  Session  of  UNCLOS  III,  in  UNCLOS  III  Official  Records,  vol.  2, 
p.  162,  para.  29.  56  Ibid.,  p.  154,  para.  74. 

57  Ibid.,  p.  155,  para.  91.  58  See  above,  pp.  274-5. 

59  See,  e.g.,  Australia,  UNCLOS  III  Official  Records,  vol.  2,  p.  147,  para.  10;  Canada,  vol.  1, 
p.  97,  para.  16;  Burma,  vol.  2,  p.  155,  para.  91;  Ecuador,  vol.  2,  p.  158,  para.  30. 

60  A  point  which  was  stressed  by  some  opponents  of  this  approach:  Singapore,  ibid.,  vol.  2, 
p.  1 5 1 ,  para.  30;  Jamaica,  p.  168,  para.  95. 

61  This  may  be  debatable  however.  See  the  works  cited  below,  n.  160. 

62  UNCLOS  III  Official  Records,  vol.  1,  p.  96,  para.  6. 

63  For  a  discussion  on  the  relative  numerical  strengths  of  the  LLGDS  and  broad-margin  States, 
see  below,  p.  300. 
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outer  limit  of  at  least  200  miles.  The  combined  natural  prolongation/200 
mile  proposals  therefore  constituted  a  satisfactory  compromise  for  both 
sets  of  States.  It  is  this  alliance  which  explains  why,  for  instance,  Peru64 
and  Chile65  were  able  to  advocate  the  natural  prolongation  approach 
even  though  they  are  paradigm  cases  among  narrow  shelf  States.66 

On  the  issue  of  shelf  limits,  the  attitude  of  the  Superpowers  was 
influenced  more  by  geographical  and  strategic  considerations  than  by 
ideological  posturing.  Generally,  the  earliest  US  statements  of  policy 
favoured  narrow  shelf  limits.  In  his  statement  on  US  Oceans  Policy  of 
23  May  1 970, 67  President  Nixon  proposed  that  States  should  renounce 
all  national  claims  to  natural  resources  beyond  the  200-metre  depth  and 
agree  to  regard  such  resources  as  the  common  heritage  of  mankind.  He 
further  proposed  that,  in  the  area  immediately  beyond  the  200-metre 
limit  to  the  edge  of  the  continental  margin,  there  should  be  established 
an  international  trusteeship  zone  in  which  the  coastal  ‘trustee’  would  be 
entitled  to  exercise  specified  administrative  and  regulatory  rights  and 
retain  a  certain  percentage  of  the  revenue  from  exploitation.  While  the 
latter  provision  was  clearly  intended  to  compensate  broad-margin  States 
for  the  renunciation  of  rights  beyond  the  proposed  limit,  the  overall 
thrust  of  the  policy  was  in  keeping  with  the  aspirations  of  the  LLGDS. 

There  is  no  reason  to  believe  that  the  US  policy  was  influenced  by 
the  interests  of  LLGDS.  Rather,  the  motivating  factor  behind  the  Nixon 
narrow  shelf  approach  was  the  realization  that  broad  continental  shelf 
zones  could  have  negative  national  security  implications  for  the  US.68 
Their  reasoning  was  based  on  the  well-known  ‘creeping  jurisdiction’ 
argument;  it  was  feared  that  self-serving  claims  to  wide  shelf  areas  could 
precipitate  other  coastal  claims  which  could  hamper  the  navigational  and 
research  interests  of  the  major  maritime  nations. 

It  is  to  be  noted,  however,  that  the  Nixon  position  failed  to  satisfy  the 
powerful  lobby  within  the  US  in  favour  of  more  direct  access  to  the 
resources  of  the  continental  margin.69  This,  together  with  the  solidarity 

64  UNCLOS  III  Official  Records,  vol.  2,  p.  145,  para.  34. 

65  Chile  was  one  of  the  sponsors  of  UN  Doc.  A/Conf.  62/L.4. 

66  With  a  200-nautical  mile  outer  limit,  the  Chilean  shelf  area  is  667,300  square  nautical  miles; 
in  sharp  contrast,  the  area  is  167,900  square  nautical  miles  when  the  limit  is  set  at  the  outer  edge 
of  the  margin.  The  corresponding  figures  for  Peru  are  229,400  and  48,900  square  nautical  miles 
respectively:  ‘Theoretical  Areal  Allocations  of  Seabed  to  Coastal  States’,  Limits  in  the  Seas,  No.  46, 
at  pp.  14,  25. 

67  Announcement  by  President  Nixon  on  US  Oceans  Policy,  in  International  Legal  Materials,  9 
(1970),  at  p.  806.  The  text  and  an  accompanying  letter  were  circulated  as  a  document  of  the  Sea- 
Bed  Committee  (UN  Doc.  A/ACi 38/22,  25  May  1970).  The  Draft  UN  Convention  on  the 
International  Seabed  Area  of  the  US,  dated  3  August  1970,  repeated  the  Nixon  proposals: 
International  Legal  Materials,  9  (1970),  at  p.  1046. 

68  For  an  official  reference  to  this  factor,  see  the  Statement  by  Eliot  Richardson,  then  Under 
Secretary  of  State  of  the  US  State  Department,  to  the  Special  Sub-Committee  on  the  Outer 
Continental  Shelf  of  the  Committee  on  International  and  Insular  Affairs,  US  Senate,  27  May  1970: 
ibid.,  p.  821  at  para.  824. 

69  See,  e.g.,  the  Report  of  the  National  Petroleum  Council,  Petroleum  Resources  Under  The  Ocean 
Floor  (1969),  and  the  Critique  by  Luke  Finlay,  Manager,  Government  Relations  Department, 
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and  influence  of  the  supporters  of  the  broad-margin  approach,  and  the 
evolution  of  the  200  mile  limit,  generated  a  change  in  the  official  American 
policy  in  the  early  sessions  of  UNCLOS  III.  Accordingly,  the  redefinition 
of  the  outer  limit  of  the  continental  shelf  contained  in  the  ‘Draft  Articles 
for  a  Chapter  on  the  EEZ  and  the  Continental  Shelf’70  placed  the  US 
firmly  within  the  camp  of  the  broad-margin  States.71  Although  the  new 
proposal  contained  provisions  for  international  payments  when  coastal 
State  exploitation  occurred  beyond  the  200-metre  isobath,  the  shift  in 
the  US  position  was  extremely  damaging  to  the  interests  of  the  LLGDS. 
It  has  been  suggested  by  no  less  an  authority  than  Judge  Oda  that  it  was 
the  1974  proposal  of  the  USA,  combined  with  the  nine-power  proposal72 
of  Canada  et  al.,  which  formed  the  basis  of  the  provision  on  the  outer 
limit  incorporated  into  the  ISNT  by  the  Chairman  of  the  Second 
Committee.73 

In  similar  fashion,  there  was  a  change  in  Soviet  policy  on  the  outer 
limit  in  the  period  between  the  Sea-Bed  Committee  deliberations  and 
the  Second  Session  of  the  UNCLOS  III.  Initially,  the  Soviet  viewpoint, 
as  elaborated  in  its  ‘Rough  Draft’,74  was  that  coastal  States  were  entitled 
to  shelf  rights  up  to  the  500-metre  isobath;75  they  further  proposed  that 
in  localities  where  the  continental  shelf  is  non-existent  or  where  the  500- 
metre  isobath  falls  short  of  a  distance  of  100  miles  from  the  baselines, 
the  outer  limit  should  be  extended  to  that  distance.76  At  the  Second 
Session,  the  Soviet  delegation  replaced  the  100-mile  criterion  with  a 
suggestion  of  200  miles  instead.77  For  them,  the  new  proposal  would 
satisfy  the  interests  of  both  wide  and  narrow  shelf  States  and  would  also 
be  consistent  with  the  emergent  trend  in  favour  of  EEZs.  Evidently,  the 
change  in  Soviet  policy  operated  to  the  detriment  of  the  LLGDS. 

On  the  other  hand,  the  USSR  publicly  queried  the  tendency  for  coastal 
States  to  extend  their  continental  shelves  to  the  outer  edge  of  the 
continental  margin,78  arguing  that  such  an  approach  would  undermine 
the  common  heritage  of  mankind.  As  an  abstract  statement  of  policy, 


Standard  Oil  Company  (New  Jersey),  in  Proceedings  of  the  Fourth  Annual  Conference  of  the  Law  of 
the  Sea  Institute ,  ig6g,  at  p.  50.  There  is  a  reference  to  the  negative  attitude  of  the  Interior 
Department  at  the  White  House  News  Conference  given  by  John  Stevenson,  Legal  Adviser  to  the 
Department  of  State,  on  the  day  of  the  Nixon  Statement:  International  Legal  Materials,  9  (1970), 
p.  817. 

70  UN  Doc.  A/Conf.  62/C.2/L.47. 

71  Ibid.,  Article  22  (2).  An  interim  US  proposal  had  left  open  the  question  of  limits:  ‘Draft 

Articles  for  a  Chapter  on  the  Rights  and  Duties  of  States  in  the  Coastal  Sea-Bed  Economic  Area’, 
A/AC. 138/SC. II/L. 35  and  Corr.  1,  Article  2.  72  See  above,  n.  51. 

73  Case  concerning  the  Continental  Shelf  {Libyan  Arab  Jamahiriya! Malta),  dissenting  opinion  of 
Judge  Oda,  ICJ  Reports,  1985,  p.  13  at  p.  155,  para.  56.  See  also  the  dissenting  opinion  of  the  same 
Judge  in  the  case  concerning  the  Continental  Shelf  (Tunisia  I  Libyan  Arab  Jamahiriya),  ICJ  Reports, 
1982,  p.  18  at  p.  217,  para.  99. 

74  USSR:  ‘Rough  Draft  of  Basic  Provisions  on  the  Question  of  the  Outer  Limit  of  the  Continental 
Shelf,  A/AC.138/SC.I/L.26. 

75  Ibid.,  Article  1 . 

77  UNCLOS  III  Official  Records,  vol.  2,  p.  161,  para.  9. 


76  Ibid.,  Articles  2  and  3. 
78  Ibid.,  para.  10. 
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this  helped  to  enhance  the  LLGDS  position;  again,  however,  the  interests 
of  LLGDS  did  not  constitute  the  centre-piece  of  Superpower  strategy. 
The  Soviet  Union  stood  to  benefit  considerably  under  any  of  the 
proposed  schemes:  with  a  200-mile  limit,  its  shelf  area  would  be  over 
1.3  million  square  miles.79  It  could  therefore  afford  to  disregard  the 
potential  resource  benefit  from  areas  beyond  200  miles  if  this  was  the 
price  to  be  paid  to  avoid  creeping  jurisdiction. 

It  is  well  established  that,  from  the  early  stages  of  the  Conference, 
African  and  Arab  coastal  States  supported  the  general  tendency  in  favour 
of  200  mile  exclusive  economic  zones.  One  question  for  these  States, 
however,  was  whether  the  200-mile  limit  should  also  be  applicable  to 
the  shelf  resources  off  the  coasts  of  broad-margin  States.  Within  the 
African  Group,  some  States  maintained  that  continental  shelf  rights 
should  be  subsumed  under  the  EEZ  regime  and  all  non-living  resources 
beyond  the  200-mile  limit  should  be  transferred  to  the  common  heritage. 
Others  advocated  that  the  combined  200-mile/natural  prolongation 
approach  should  constitute  the  basis  of  African  policy. 

The  influential  OAU  Declaration  on  the  Issues  of  the  Law  of  the  Sea80 
did  not  address  the  problem  directly.  Article  6  provided  for  the 
establishment  of  EEZs  not  exceeding  200  miles  in  breadth  but,  generally, 
the  Declaration  contained  no  proposal  on  the  outer  limit  of  the  continental 
shelf.  Arguably,  it  was  not  necessary  to  enshrine  any  such  limit  because 
the  Declaration  implicitly  subsumed  the  continental  shelf  doctrine  with 
the  EEZ  provisions.  An  alternative  reading  could  be,  however,  that 
silence  on  the  point  merely  indicated  that  the  OAU  Declaration  was  not 
intended  to  affect  the  pre-existing  continental  shelf  limits.  An  argument 
against  the  latter  interpretation,  albeit  an  inconclusive  one,  is  based  on 
the  fact  that  in  some  instances  the  Declaration  expressly  preserved  States’ 
rights  where  this  was  deemed  desirable:  so,  for  example,  it  was  specified 
that  the  proposed  articles  on  the  territorial  sea  did  not  prejudice  either 
pre-existing  limits  or  rights  in  that  area.81  It  is  submitted  that  if  the 
same  view  had  been  taken  by  African  States  on  the  issue  of  the  continental 
shelf  and  its  limits,  an  analogous  provision  would  have  been  incorporated 
into  the  Declaration. 

The  subsequent  attitude  of  the  African  States,  as  revealed  at  the 
Second  Session  of  UNCLOS  III,  further  suggests  that  the  OAU 
Declaration  should  be  read  as  specifying  a  200-mile  boundary  for  shelf 
resources.  For  instance,  at  the  twentieth  meeting  the  delegate  of  Kenya 
maintained  that  African  countries  on  the  whole  found  the  200-mile/ 
natural  prolongation  approach  unacceptable.82  He  entertained  no  doubt 
that  the  OAU  Declaration  had  recommended  subsumption  and  a  200- 
mile  outer  limit  for  all  natural  resources.83  A  similar  line  was  advanced 


79  Limits  in  the  Seas,  No.  45,  at  p.  28. 

80  A/Conf.  62/33. 

82  UNCLOS  III  Official  Records,  vol.  2,  p.  161,  para.  12. 


81  Section  A,  Article  1. 
83  Ibid.,  p.  162,  para.  19. 
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by  influential  African  counterparts  representing  Tanzania,84  Tunisia85 
and  Ghana.86  In  contrast,  opposition  to  the  200-mile  approach  was 
limited  to  Senegal87  and  Mauritius.88 

Among  the  Arab  States,  there  was  considerable  resistance  to  the 
combined  200-mile/natural  prolongation  approach.  Some  Arab  States 
were  active  in  the  Group  of  LLGDS89  and,  consequently,  channelled 
their  opposition  through  that  medium.  For  others,  the  preferred  strategy 
was  to  fellow  the  line  of  the  Kenyan  delegate  outlined  above.90  Generally, 
the  combined  African  and  Arabic  position  from  the  Second  Session  was 
to  have  a  notable  impact  on  the  later  debates  concerning  shelf  limits.  It 
will  be  argued  that  their  coalition  could  have  constituted  the  basis  for  a 
boundary  which  would  have  been  more  favourable  to  the  LLGDS  than 
that  which  was  eventually  incorporated  into  Article  76  of  the  LOSC.91 

V.  LLGDS  and  Article  76 

The  failure  of  the  LLGDS  to  influence  the  final  position  on  the  outer 
limit  of  the  continental  shelf  in  the  1982  Convention  was  almost  complete. 
Subject  to  certain  qualifications,  the  broad-margin  States  were  able  to 
achieve  their  fundamental  objectives  at  the  expense  of  all  other  States. 
The  extent  of  the  LLGDS  defeat  is  reflected  in  Article  76  (1),  the  basic 
provision  on  the  outer  limit: 

The  continental  shelf  of  a  coastal  State  comprises  the  sea-bed  and  subsoil  of 
the  submarine  areas  that  extend  beyond  its  territorial  sea  throughout  the  natural 
prolongation  of  its  land  territory  to  the  outer  edge  of  the  continental  margin, 
or  to  a  distance  of  200  nautical  miles  from  the  baselines  from  which  the  breadth 
of  the  territorial  sea  is  measured  where  the  outer  edge  of  the  continental  margin 
does  not  extend  up  to  that  distance. 

The  basic  provision  is  supplemented  by  Article  76  (5)  which  places 
an  overall  limit  on  the  ‘continental  shelf’  at  either  350  miles  from  the 
baselines  or  100  miles  beyond  the  2500-metre  isobath,  whichever  is  less 
seaward.  For  cases  in  which  the  outer  edge  of  the  continental  margin 
falls  between  the  200-mile  minimum  and  the  overall  limit,  complex 
geophysical  criteria  are  to  be  used  to  ascertain  the  legal  limit  for  exclusive 
access  to  continental  shelf  resources.92 

The  final  result  represents  a  compromise  between  the  Irish  and  Soviet 
proposals  which  were  introduced  some  time  after  the  initial  proposals 

84  UNCLOS  III  Official  Records ,  vol.  2,  p.  182,  para.  8.  85  Ibid.,  p.  163,  paras.  33  and  35. 

86  Ibid.,  p.  165,  para.  65.  87  Ibid.,  vol.  1,  p.  164,  para.  96. 

88  Ibid.,  p.  163,  para.  39.  Mauritius  was  the  only  African  co-sponsor  of  the  nine-power  proposal 
in  UN  Doc.  A/Conf.  62/L.4,  above,  n.  49. 

89  Some  of  the  Arab  members  of  the  Group  of  LLGDS  were:  United  Arab  Emirates,  Iraq, 
Jordan  and  Kuwait. 

90  For  example,  Libya,  UNCLOS  III  Official  Records,  vol.  2,  p.  145,  para.  29;  Lebanon,  ibid., 
p.  148,  paras.  37-9. 

91  See  below,  pp.  299  ff.  92  These  are  set  out  in  Article  76  (4),  LOSC. 


DISADVANTAGED  STATES 


285 


discussed  in  the  preceding  section.93  Generally,  the  negotiations  on  the 
outer  limit  were  long  and  arduous.  For  the  present  purposes,  it  must  be 
emphasized  that  the  original  LLGDS  position  was  not  well  received 
and,  accordingly,  was  discarded  at  an  early  stage  in  the  negotiations. 
Following  further  intense  debate,  the  200-mile/natural  prolongation 
approach  was  able  to  prevail  over  the  subsumption  view;  at  this  time, 
the  main  issue  became  the  precise  way  in  which  the  natural  prolongation 
position  should  be  formulated.  The  procedural  history  of  the  final 
provision  also  reflects  the  difficult  nature  of  the  negotiations  in  this  area. 
At  tbe  ninetieth  meeting  of  the  Plenary  (Seventh  Session),94  it  was  agreed 
that  the  question  of  the  outer  limit  should  be  included  as  one  of  the 
‘hard-core’  issues  at  the  Conference  and,  hence,  Negotiating  Group  6 
was  established  to  consider  and  reconcile  divergent  State  attitudes.95 
Similarly,  although  the  basic  200-mile/natural  prolongation  approach 
was  incorporated  in  all  the  negotiating  texts,  this  did  not  mean  that  it 
represented  a  settled  consensus.96 

From  the  standpoint  of  LLGDS,  two  types  of  criticism  may  be 
directed  at  Article  76.  One  set  consists  of  general  comments  which  could 
be  made  against  the  legal  rules  embodied  in  the  Article  76  scheme,  while 
the  other  consists  of  issues  which  are  of  special  significance  to  LLGDS, 
given  their  interests  in  this  area  of  the  law.  Both  sets  are  included  in  the 
assessment  of  the  legal  regime  which  follows. 


(a)  The  Continued  Use  of  the  Term  ‘ Continental  Shelf 

Throughout  the  history  of  the  shelf  doctrine  there  has  been  a  marked 
tendency  to  define  the  legal  continental  shelf  in  terms  which  differ  from 
the  geomorphological  concept.  From  as  early  as  I952>  Mouton  criticized 
this  attitude: 

It  does  .  .  .  not  seem  to  serve  any  purpose  to  borrow  a  name  of  another  branch 
of  science  which  does  not  fit  the  thing  for  which  we  want  to  use  it.9 

Article  76  (1)  has  taken  the  tendency  to  its  extreme  limit,  for  it  defines 
the  continental  shelf  in  terms  of  a  separate  and  distinct  geomorphological 
feature,  the  continental  margin.  In  turn,  Article  76  (3)  specifies  that  the 
continental  margin  comprises  the  (geomorphological)  continental  shelf, 
the  slope  and  the  rise,  but  excludes  the  deep  ocean  floor. 

This  circuitous  approach  to  the  definition  of  the  outer  limit  for 


93  According  to  UN  Doc.  A/Conf.  62/C.2/L.98,  the  Irish  proposal  was  introduced  as  an  informal 
text  at  an  informal  meeting  of  the  Second  Committee  during  the  Fourth  Session  of  the  Conference. 
It  was  reproduced  at  the  Seventh  Session  as  Document  NG6/1,  1  May  1978.  The  most  influential 
of  the  Soviet  proposals  was  submitted  during  the  Eighth  Session  as  Doc.  NG6/8,  18  April  1979. 

94  UNCLOS  III  Official  Records ,  vol.  9,  p.  12,  para.  35. 

95  The  rules  concerning  the  functioning  of  the  Negotiating  Groups  were  set  out  in  UN  Doc. 
A/Conf.  62/62,  13  April  1978. 

96  See,  below,  p.  297. 


97  Mouton,  The  Continental  Shelf  (1952),  P-  n- 
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exclusive  resource  access  hardly  accords  with  good  legal  technique  and 
may  give  rise  to  some  confusion.98  The  problem  is  further  highlighted 
by  the  fact  that  under  the  regime  of  the  exclusive  economic  zone  in  the 
Convention,  coastal  States  have  exclusive  access  to  non-renewable 
resources  up  to  a  limit  of  200  miles  in  any  case.99  Because  the  geomorpho- 
logical  continental  shelf  generally  falls  within  the  200-mile  limit,  the 
main  areas  that  will  be  subject  to  exclusive  coastal  States’  rights  solely 
by  virtue  of  the  continental  shelf  doctrine  will  actually  be  parts  of  the 
continental  slope  and  rise. 

This  position  has  arisen  partly  because  of  the  determination  of  broad- 
margin  States  to  achieve  the  maximum  possible  extension  for  the  shelf 
doctrine.  As  a  part  of  their  negotiating  strategy  against  the  LLGDS  in 
particular,  the  Group  of  Coastal  States  realized  that  the  continued  use 
of  a  phrase  which  was  universally  respected  in  international  discourse 
could  only  redound  to  their  advantage.  References  to  a  ‘doctrine  of  the 
continental  margin’,  for  example,  could  have  opened  the  way  for  a  strong 
LLGDS  challenge  that  the  lex  lata  was  being  shifted  heavily  against 
them.  Professor  Brown  has  suggested  that  a  more  logical  approach  to 
the  problem  of  terminology  would  have  been  to  replace  the  concept  of 
the  continental  shelf  with  a  bizonal  EEZ,  with  the  inner  zone  extending 
to  200  miles  and  the  outer  to  the  edge  of  the  margin.100  This  has  the 
advantage  of  clarity,  but  again,  in  negotiating  terms,  it  would  have  given 
the  LLGDS  the  opportunity  to  question  the  outer  zone  as  an  unjustifiable 
development  in  the  law.  It  is  not  surprising,  therefore,  that  the  broad- 
margin  States  did  not  pursue  it  as  an  option. 

In  the  negotiations  on  Article  76,  the  LLGDS  did  not  regard  the 
terminological  question  as  crucial;  they  were  primarily  concerned  with  the 
substantive  result.  Nevertheless,  the  retention  of  the  phrase  ‘continental 
shelf’  in  the  Convention  does  have  a  special  poignancy  for  them.  Most 
of  their  proposals  at  the  UNCLOS  III  on  the  question  of  the  outer  limit 
for  coastal  States’  exclusive  rights  avoided  the  use  of  the  term,  and 
concentrated  instead  on  the  notion  of  the  EEZ.  The  Article  76  definition 
swings  the  balance  in  completely  the  opposite  direction.  Not  only  does 
it  retain  the  term,  it  also  uses  it  to  rationalize  an  outer  limit  which  is 
largely  to  the  detriment  of  the  LLGDS. 


(b)  ‘ Natural  Prolongation ’ 

It  will  be  recalled  that  in  the  North  Sea  Continental  Shelf  cases,101  the 
ICJ  emphasized  that  the  continental  shelf  was  the  ‘natural  prolongation’ 
of  the  land  territory  adjacent  to  it.102  The  question  to  be  considered  here 


98  See  Brown,  Maritime  Policy  and  Management ,  vol.  4,  no.  6  (1977),  p.  377  at  p.  381. 

99  Articles  56  and  57,  LOSC.  The  same  is  true  in  customary  international  law:  Continental  Shelf 
( Libyan  Arab  Jamahiriya! Malta),  judgment,  ICJ  Reports,  1985,  p.  13  at  p.  33,  para.  34. 

100  Brown,  loc.  cit.  above  (n.  98).  101  Above,  n.  6.  102  Above,  n.  19. 
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is  whether  the  repetition  of  this  phrase  in  the  context  of  Article  76  (1) 
is  of  special  legal  significance.  The  view  advanced  is  that  there  was  a 
time  when  the  concept  of  the  ‘natural  prolongation’  could  conceivably 
have  influenced  the  interpretation  of  the  UNCLOS  III  provisions  on 
the  outer  limit;  however,  as  a  result  of  certain  drafting  changes  that  were 
made  to  the  text,  at  a  late  stage  of  the  Conference,  the  phrase  now  appears 
in  Article  76  for  reasons  which  may  have  only  political  significance. 

As  has  already  been  intimated,  the  successive  negotiating  texts  tabled 
at  the  Conference  all  contained  a  provision  identical  to  Article  76  (i).103 
However,  in  the  ISNT,  RSNT  and  ICNT,  this  provision  exhausted  the 
definition  of  the  outer  limit  of  the  continental  shelf.  As  a  result,  there 
was  considerable  controversy  concerning  the  precise  specification  of  the 
seaward  edge  of  the  continental  margin  for  delimitation  purposes.  One 
aspect  of  the  problem  was  the  fact  that  the  phrase  ‘continental  margin’ 
did  not  have  a  precise  scientific  meaning.  In  their  geographical  critique 
of  the  ISNT,  for  example,  Hodgson  and  Smith  pointed  out  that  for 
some  physical  scientists,  the  margin  represented  the  geographical  shelf 
and  slope,  while  for  others,  its  ambit  extended  to  the  rise.104 

Since  the  sediments  which  constitute  the  rise  stem  principally  from 
the  erosion  of  the  continental  block,  it  is  reasonable  to  presume  that  the 
provisions  in  the  negotiating  texts  included  the  rise  in  the  continental 
shelf  definition,  though  this  would  be  rebuttable.  In  this  context  the  role 
of  the  notion  of  ‘natural  prolongation’  would  be  to  give  added  strength 
to  the  view  that  the  provision  envisaged  the  inclusion  of  the  rise  as  a 
part  of  the  continental  margin.  Not  only  would  the  phrase  direct  attention 
to  the  essential  continuity  between  the  slope  and  the  rise,  it  would  also 
serve  to  highlight  the  discontinuity  between  the  rise  and  the  abyssal 
plane.  Even  though  this  interpretation  would  obviously  go  against  the 
interests  of  the  LLGDS,  it  would  be  compelling  in  the  circumstances. 

In  the  Convention  the  outer  limit  of  the  margin  is  defined  with  great 
specificity105  and,  consequently,  the  role  ascribed  to  the  notion  of  natural 
prolongation  is  no  longer  a  necessary  one.  However,  the  use  of  the  phrase 
may  remain  significant  in  at  least  two  respects.  First,  coastal  States  may 
have  considered  it  prudent  to  retain  a  justificatory  factor  for  the  existence 
of  shelf  rights  within  the  definition  of  the  continental  shelf.  Throughout 
its  judicial  history,  the  notion  of  the  natural  prolongation  has  been 
identified  with  the  basis  of  title  to  shelf  areas,  and  although  the  ICJ  has 
altered  its  importance  in  delimitation  issues  in  recent  cases,  it  is  still 
associated  with  the  inherent  nature  of  the  continental  shelf  rights.106 

103  Above,  p.  285. 

104  Hodgson  and  Smith,  Ocean  Development  and  International  Law ,  3  (i975~6),  p.  225  at 

PP-  254-5-  s  ,  ,  , 

105  Article  76,  LOSC,  especially  paras.  (4)  and  (5). 

106  There  is  a  discussion  on  other  aspects  of  the  ‘natural  prolongation’  criterion  above  at 
pp.  274-5.  F°r  a  general  discussion  on  the  various  meanings  which  have  been  ascribed  to  the 
concept,  see  Hutchinson,  this  Year  Book,  55  (1984),  at  p.  131. 
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The  second  role  is  more  directly  related  to  the  interests  of  the  Group 
of  LLGDS.  At  particular  stages  of  the  UNCLOS  III,  certain  landlocked 
States  had  suggested  that  the  shelf  was  the  ‘natural  prolongation’  of  the 
continent,10'  and  that  therefore  non-coastal  States  should  also  have  access 
to  shelf  resources.  The  formulation  in  Article  76  firmly  refutes  this 
argument  by  making  it  abundantly  clear  that  it  is  the  ‘natural  pro¬ 
longation’  of  the  land  territory  of  the  coastal  State  which  is  critical  for 
continental  shelf  rights.  It  may  be  noted  en  passant  that  in  the  recent 
Libya\Malta  case108  the  ICJ  reaffirmed  the  latter  approach  in  no  uncertain 
terms. 

Finally,  it  may  be  possible  to  argue  that  the  retention  of  the  ‘natural 
prolongation’  concept  may  operate  to  the  benefit  of  the  LLGDS  in  cases 
where  there  is  a  pronounced  discontinuity  along  the  surface  of  that  part 
of  a  continental  margin  which  is  situated  beyond  200  miles.109  The 
argument  would  be  that  the  break  in  the  general  pattern  of  the  sea-bed 
represents  the  end  of  the  natural  prolongation  of  the  coastal  State  and 
that  areas  further  seaward  should  therefore  be  regarded  as  part  of  the 
common  heritage.  This  possibility  would  appear  to  be  of  little  practical 
significance  however.  In  cases  of  delimitation  between  opposite  and 
adjacent  States,  international  tribunals  have  been  extremely  reluctant 
to  categorize  pronounced  troughs  in  offshore  areas  as  fundamental 
discontinuities;110  similarly,  States  themselves  have  evidenced  a  tendency 
to  disregard  the  presence  of  troughs  in  their  delimitation  agreements.111 
Bearing  in  mind  that  those  instances  involve  the  direct  interests  of  coastal 
States,  it  is  arguable  that  tribunals  would  be  even  less  likely  to  give 
prominence  to  this  factor  in  questions  concerning  the  outer  limit  where 
only  the  indirect  interests  of  members  of  the  world  community  would 
be  in  conflict  with  the  direct  interests  of  a  particular  State. 

In  the  specific  context  of  the  determination  of  outer  shelf  limits,  the 
ILC  minimized  the  importance  of  geomorphological  depressions  such 
as  the  Norwegian  trough.  In  its  Commentary  to  the  proposed  Article 
67,  for  instance,  the  ILC  maintained  that  where  submerged  areas  of  a 
depth  of  less  than  200  metres,  ‘situated  fairly  close  to  the  coast’,  were 
separated  from  the  coastal  shelf  by  a  narrow  channel  deeper  than  200 
metres,  the  submerged  areas  should  still  be  regarded  as  continental 


107  For  example,  Austria,  in  UNCLOS  III  Official  Records ,  vol.  2,  p.  143,  para.  3;  Nepal,  p.  15 1, 
para.  35. 

i°s  icj  Reports,  1985,  p.  13,  at  p.  41. 

109  One  consequence  of  the  judgment  in  Libya/ Malta  is  that  this  possibility  cannot  occur  within 
the  limit  of  200  miles:  ICJ  Reports,  1985,  p.  13  at  p.  35,  para.  39. 

110  See,  e.g.,  LibyajMalta  ,  ibid.,  at  p.  36,  para.  41;  Continental  Shelf  (Tunisia/ Libya),  ICJ  Reports, 
1982,  p.  18,  at  p.  57,  para.  66;  Anglo-French  arbitration  (1977),  Cmnd.  7438,  p.  63,  para.  107. 

111  In  the  Indonesia/Australia  Agreement  of  12  February  1973,  the  boundary  in  the  Timor  Sea 
took  account  of  the  Timor  Trench:  Limits  in  the  Seas,  No.  87,  20  August  1979,  p.  9.  The  Timor 
Trench  is  3,301  metres  at  its  greatest  depth;  at  the  2500-metre  isobath,  it  is  220  miles  long  and  14 
miles  wide.  In  its  counter-memorial  in  the  Tunisia/ Libya  case,  Libya  argued  that  this  indicated  how 
pronounced  the  discontinuity  has  to  be  to  be  given  effect:  Pleadings,  vol.  2,  p.  268,  para.  297. 
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shelf.112  Admittedly,  the  criteria  for  ascertaining  the  outer  limit  suggested 
then  are  different  from  Article  76  and  the  terminology  of  ‘natural 
prolongation’  was  not  yet  in  vogue;  none  the  less,  the  analogy  is  helpful 
in  that  it  reflects  a  general  attitude  to  the  question  of  ‘fundamental 
discontinuities’.  Significantly,  the  1LC  comment  was  not  challenged  at 
the  Geneva  Conference. 

(c)  Commission  on  the  Limits  of  the  Continental  Shelf 

Under  Article  76  (8)  of  the  Convention,  the  coastal  State  is  required 
to  submit  information  concerning  the  limits  of  its  continental  shelf  beyond 
200  miles  from  the  baselines  of  its  territorial  sea  to  the  Commission  on 
the  Limits  of  the  Continental  Shelf.  Details  relating  to  the  membership, 
functions  and  operations  of  the  Commission  are  specified  in  the  nine 
articles  of  Annex  II. 

Certain  features  of  the  overall  package  on  the  Commission  should  be 
of  particular  concern  to  the  LLGDS.  In  particular,  the  provisions  on 
membership  appear  to  be  wholly  unsatisfactory.  Article  76  (8)  specifies 
that  the  selection  of  members  should  be  on  the  basis  of  ‘equitable 
geographical  representation’;  this  is  repeated  in  Annex  II,  which  contains 
further  details  on  the  election  process.113  Considering  that  the  standard 
classifications  of  geographical  distribution  do  not  take  into  account 
whether  States  are  coastal  or  non-coastal,  there  is  a  strong  possibility 
that  membership  of  the  Commission  will  be  heavily  skewed  in  favour  of 
coastal  States.  Not  only  that,  but  nothing  in  the  Convention  or  Annex 
guarantees  representation  to  even  one  LLGDS. 

In  effect,  the  provisions  on  membership  fail  to  recognize  the  basic 
conflict  of  interests  between  coastal  and  LLGDS  in  this  area  of  the  law. 
In  realization  of  this,  the  members  of  the  Group  of  LLGDS  intimated 
that  the  rules  on  composition  could  call  into  question  the  integrity  of 
the  body.114  The  problem  is  not  that  a  Commission  composed  largely  of 
individuals  from  broad-margin  and  allied  States  would  necessarily  be 
biased;  rather,  it  is  that  the  principle  of  fair  representation  of  interests 
has  not  been  properly  applied. 

It  is  hardly  an  answer  to  point  out  that,  by  virtue  of  Article  2  (1)  of 
Annex  II,  the  members  of  the  Commission  shall  serve  ‘in  their  personal 
capacities’.  In  general,  provisions  of  this  nature  are  not  infrequently 
undermined  by  political  pressures  and  mutual  State  suspicions.  Further¬ 
more,  in  this  particular  case,  the  tendency  to  subjectivity  is  exacerbated 
by  Article  2  (5)  which  requires  the  State  party  nominating  a  member  of 

112  Yearbook  of  the  ILC,  1956,  vol.  2,  p.  297. 

113  Annex  II,  Article  2,  LOSC.  There  shall  be  21  members,  and  not  less  than  three  members 
shall  be  elected  from  each  geographical  region. 

114  Singapore,  UNCLOS  III  Official  Records ,  vol.  13,  P-  n,  para.  3;  Austria,  p.  23,  para.  182; 
Swaziland,  p.  47,  para.  206;  Bhutan,  vol.  14,  P-  32,  Para.  17.  See  also  Brown,  Seabed  Energy  and 
Mineral  Resources  and  the  Law  of  the  Sea,  vol.  I,  p.  I.  414- 
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the  Commission  to  defray  his  expenses  while  he  is  in  performance  of 
Commission  duties.115 

For  the  LLGDS,  the  primary  purpose  of  the  Commission  is  to  prevent 
illegitimate  encroachments  upon  the  international  sea-bed  area  by  broad- 
margin  States.  Accordingly,  the  interests  of  the  LLGDS  would  best  be 
served  by  a  powerful  body  which  could  overrule  those  coastal  State 
extensions  which  violated  the  technical  rules  concerning  the  specification 
of  the  outer  limit.  On  the  other  hand,  while  broad-margin  supporters 
do  not  challenge  the  idea  of  a  Commission,  they  view  it  with  considerable 
scepticism.  Fearing  that  a  powerful  body  could  erode  their  ‘fundamental 
rights’  over  the  margin,  Canada,116  Australia,117  the  UK,118  Denmark119 
and  others  argued  at  the  UNCLOS  III  in  favour  of  a  Commission  with 
no  more  than  recommendatory  powers. 

The  result  enshrined  in  the  Law  of  the  Sea  Convention  represents  a 
genuine  attempt  to  strike  a  balance  between  both  positions.  According 
to  Article  76  (8), 

The  Commission  shall  make  recommendations  to  coastal  States  on  matters 
related  to  the  establishment  of  the  outer  limits  of  their  continental  shelf. 
The  limits  of  the  shelf  established  by  coastal  States  on  the  basis  of  these 
recommendations  shall  be  final  and  binding. 

Broad-margin  States  had  argued  at  the  Conference  that  limits  should  be 
established  ‘taking  account  of’,  rather  than  ‘on  the  basis  of’,  the 
recommendation  of  the  Commission.  To  the  extent  that  the  latter  phrase 
implies  that  special  respect  should  be  accorded  to  the  Commission’s 
recommendation,  the  final  provisions  may  be  regarded  as  reflecting  the 
LLGDS  viewpoint.120 

However,  the  precise  impact  of  the  formulation  in  Article  76  (8)  is 
open  to  conjecture.  It  is  clear  that  in  some  instances  it  will  be  redundant; 
where  the  coastal  State  and  Commission  are  in  agreement,  the  State  will 
be  quite  willing,  regardless  of  the  provision,  to  give  ‘maximum  force’  to 
the  views  of  the  Commission.  The  difficulties  of  interpretation  may  arise 
in  cases  of  disagreement  between  the  relevant  State  and  the  Commission. 
It  is  to  be  noticed  that  Article  76  (8)  makes  no  provision  for  this 
eventuality.  Where  the  limit  is  established  ‘on  the  basis  of’  the  Com¬ 
mission’s  recommendation,  it  shall  be  binding;  the  question  is:  what 
effect  should  be  given  to  a  limit  established  without  the  Commission’s 
consent? 


116  According  to  the  representative  of  Mali,  this  obligation  to  defray  expenses  will  also  bar 
nominees  from  developing  countries  from  membership  of  the  Commission.  He  maintained  that  this 
was  especially  true  for  nominees  of  developing  landlocked  countries:  UNCLOS  III  Official  Records, 
vol.  13,  p.  41,  para.  121. 

116  Canada,  UN  Doc.  A/Conf.  62/WS/4,  10  April  1980,  para.  15. 

117  UNCLOS  III  Official  Records,  vol.  13,  p.  33,  para.  13. 

118  Ibid.,  p.  25,  para.  15. 

120  Austria,  ibid.,  p.  24,  para.  182;  Mongolia,  ibid.,  p.  41,  para.  127. 


119  Ibid.,  p.  17,  para.  97. 
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On  this  point,  the  relevant  provisions  of  Annex  II  offer  only  marginal 
assistance.  Article  7  reiterates  that  coastal  State  limits  should  be  estab¬ 
lished  in  accordance  with  Article  76  and  adds  that  they  should  also 
accord  with  appropriate  national  procedures.  Article  8  states: 

In  the  case  of  disagreement  by  the  coastal  State  with  the  recommendations 
of  the  Commission,  the  coastal  State  shall,  within  a  reasonable  time,  make  a 
revised  or  new  submission  to  the  Commission. 

The  latter  provision  is  procedural  in  effect  and  as  such,  it  gives  no 
indication  of  the  legal  consequences  of  a  failure  to  agree  even  after  the 
second  submission  by  the  coastal  State.  In  this  situation,  there  would 
appear  to  be  three  legal  possibilities. 

First,  the  coastal  State  could  defer  to  the  Commission’s  recommen¬ 
dations.  Such  an  approach  would  be  most  beneficial  to  the  ‘common 
heritage’  cause,  in  general,  and  to  the  LLGDS  in  particular;  on  the  other 
hand,  it  is  highly  unlikely  that  coastal  States  would  regard  themselves 
under  a  legal  obligation  to  adopt  this  course  of  action.  Secondly,  having 
complied  with  the  procedural  requirements  of  the  Convention,  the  State 
could  simply  leave  the  matter  unresolved.  Thirdly,  the  State  could 
unilaterally  declare  the  outer  limit  and  hope  that  there  would  be  no 
protests  from  other  States. 

It  is  submitted  that  if  a  State  were  to  object  to  the  coastal  State  actions 
in  the  second  or  third  scenarios,  the  objecting  States  could  have  the 
matter  taken  before  a  tribunal  of  binding  authority.  More  specifically, 
under  the  provisions  of  Part  XV  of  the  1982  Convention,  there  is  no 
rule  which  would  exclude  a  binding  settlement  in  disputes  concerning 
the  outer  limit.  On  this  interpretation,  it  would  always  be  possible  to 
subject  coastal  State  actions  concerning  the  limit  to  judicial  review.121 
However,  this  is  unlikely  to  occur  in  reality.  In  pursuing  a  dispute  with 
a  coastal  State,  the  objecting  State  would  be  acting  on  behalf  of  the 
world  community;  it  would  not  be  asserting  a  direct  right  of  its  own. 
Few  States  have  the  resources  and  the  inclination  to  engage  in  such 
litigation.  Accordingly,  although  the  interests  of  the  LLGDS  on  this 
point  are  safeguarded  in  the  Convention,  broad-margin  States  may  be 
able  to  encroach  on  the  common  heritage  area,  provided  they  do  not 
subject  the  system  to  manifest  abuse. 

(d)  Revenue- Sharing  in  the  Convention 

Article  82  (1)  of  the  Convention  states: 

The  coastal  State  shall  make  payments  or  contributions  in  kind  in  respect  of 
the  exploitation  of  the  non-living  resources  of  the  continental  shelf  beyond  200 
nautical  miles  from  the  baselines  from  which  the  breadth  of  the  territorial  sea 
is  measured. 

121  Brown,  op.  *:it.  above  (n.  1 1 4) ,  at  p.  1.14.5-6. 
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This  provision,  together  with  the  related  clauses  in  Article  82  (2)  to  82 
(4),  was  introduced  as  an  essential  element  of  the  ‘package’  relating  to 
the  outer  limit  of  the  continental  shelf.122  Its  primary  purpose  is  to 
compensate  developing  and  landlocked  States  for  the  fact  that  Article  76 
allows  broad-margin  States  the  right  of  exclusive  exploitation  in  parts 
of  the  sea-bed  which  several  States  regard  as  part  of  the  common  heritage 
domain.  It  may  be  stated  from  the  outset  that,  as  a  means  of  reconciling 
basic  interests,  the  provisions  of  Article  82  fall  short  of  the  aspirations 
of  the  LLGDS. 

One  possible  criticism  they  could  have  of  Article  82  is  that  it  comes 
into  operation  only  when  the  broad-margin  State  opts  to  exploit  areas 
of  the  shelf  beyond  the  200-mile  limit.  Hence,  if  a  particular  coastal 
State  never  exploits  the  margin  beyond  200  miles,  all  the  possible 
beneficiaries  under  the  scheme  would  be  left  with  an  unenforceable 
claim  against  that  State.123  Furthermore,  since  the  exploitation  of  shelf 
resources  is  normally  less  complicated  in  areas  proximate  to  the  coast, 
this,  plus  the  fact  that  there  is  no  sharing  requirement  in  the  200-mile 
zone,  may  lead  some  coastal  States  to  delay  the  exploitation  of  continental 
margin  areas  until  some  time  in  the  distant  future. 

Article  82  (4)  of  the  Convention  provides  guidelines  for  the  allocation 
of  the  revenues  derived  under  the  scheme.  All  coastal  State  payments  or 
contributions  will  be  made  to  the  Authority,  which  is  responsible  for 
distribution  on  the  basis  of  equitable  sharing  criteria.  In  performing  this 
function,  the  Authority  is  explicitly  directed  to  take  into  account  ‘the 
interests  and  needs  of  developing  States,  particularly  the  least  developed 
and  landlocked  among  them’.  This  implies  preferential  treatment  for 
some  of  the  States  which  will  obtain  the  least  from  the  provisions  on  the 
continental  shelf;  to  that  extent,  it  may  help  to  counterbalance  slightly 
the  full  recognition  given  to  the  interests  of  the  broad-margin  States. 
Significantly,  it  was  not  taken  as  a  matter  of  course  that  developing 
landlocked  States  should  be  accorded  special  consideration  in  this 
regard.  The  corresponding  provisions  of  the  ISNT124  and  the  RSNT125 
contained  no  specific  references  to  their  needs  and  interests.  It  is  also 
to  be  noted  that  Article  82  (4)  does  not  place  the  interests  of  developing 
geographically  disadvantaged  States  on  the  same  plane  as  their  landlocked 
counterparts. 

Throughout  the  debate  on  revenue-sharing,  the  LLGDS  sought  to 

122  The  clear  linkage  is  evidenced  in  the  mandate  to  Negotiating  Group  6  at  the  Conference: 
‘Definition  of  the  outer  limits  of  the  Continental  Shelf  and  the  question  of  Payments  and 
Contributions  with  respect  to  the  exploitation  of  the  continental  shelf  beyond  200  miles.  Definition 
of  the  outer  limits  of  the  continental  shelf  and  the  question  of  revenue  sharing’:  UN  Doc.  A/Conf. 
62/62. 

123  The  general  problem  of  linking  income  from  natural  resources  to  the  levels  of  extraction  and 
processing  of  those  resources  is  one  with  which  most  developing  States  are  familiar:  cf.,  for  instance, 
the  Jamaican  Bauxite  Levy  first  imposed  in  1974. 

124  ISNT,  Article  69  (4). 

125  RSNT,  Article  82  (4). 
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maximize  the  amount  which  would  be  disbursed  to  the  Authority.126  For 
them,  substantial  payments  would  be  required  if  the  provisions  were  to 
be  truly  compensatory;  if  payments  were  too  low,  they  would  merely 
highlight  the  failure  of  the  LLGDS  to  influence  this  area  of  marine 
policy.  At  the  same  time,  the  LLGDS  shared  the  view  of  most  developing 
States  that  the  provisions  should  reflect  the  Third  World  aspirations  for 
a  New  International  Economic  Order;  accordingly,  they  emphasized  that 
payments  should  constitute  an  equitable  proportion  of  the  overall  revenue 
intake  from  the  continental  margin.  Most  of  the  LLGDS  also  believed 
that  the  payments  provisions  should  not  be  confined  to  the  shelf  area 
beyond  200  miles.  On  this  point,  they  united  in  support  of  the  Nepalese 
proposal  for  a  Common  Heritage  Fund.127  In  contrast,  the  broad-margin 
States  sought  to  limit  the  level  of  contributions  required  on  the  ground 
that  generous  payments  could  affect  the  profitability  of  exploration 
beyond  200  miles,  and  ultimately,  inhibit  production  in  the  area.128 

Article  82  (2)  attempts  to  reconcile  the  divergent  attitudes  of  States 
on  the  point.  Coastal  States  are  required  to  pay  a  proportion  of  the  value 
or  volume  of  production  at  any  given  site  after  a  grace  period  of  five 
years  of  exploitation.  This  proportion  will  increase  from  1  per  cent  in 
the  sixth  year  of  production  to  7  per  cent  in  the  twelfth  and  following 
years.  As  a  compromise  solution,  it  may  satisfy  neither  the  ‘margineers’ 
nor  the  LLGDS.  If  it  is  viewed  as  an  ex  gratia  payment  by  coastal 
States,  the  final  figure  of  7  per  cent129  seems  onerous  and  more 
generous  than  the  recommended  level  of  State  allotments  for  international 
development  aid.  On  the  other  hand,  the  better  view  is  that  it  represents 
a  quid  pro  quo  for  the  loss  of  potential  common  heritage  resources,  and 
on  this  basis,  the  amount  allocated  for  sharing  is  extremely  disappointing 
for  developing  LLGDS.130 

By  the  terms  of  Article  82  (3),  a  developing  State  which  is  a  net 
importer  of  a  mineral  resource  produced  in  its  outer  shelf  shall  be  exempt 
from  the  duty  to  make  payments  in  respect  of  the  resources.  One 
consequence  of  this  is  that  some  of  the  more  developed  of  the  Third 
World  States  will  be  exempt  from  supporting  some  of  the  least  developed 
members.  It  is  reflective  of  coastal  State  power  that  the  exemption  for 
developing  broad-margin  States  is  automatic.  By  comparison,  in  matters 

126  See,  e.g.,  the  Statement  of  Mr  Wolf,  speaking  on  behalf  of  Austria,  and  as  Chairman  of  the 
LLGDS,’  UNCLOS  III  Official  Records ,  vol.  14,  p.  45,  para.  43;  Jamaica,  ibid.,  p.  71,  para.  144. 

127  See  Nepal,  ibid.,  vol.  13,  p.  7;  Zambia,  ibid.,  p.  39,  para.  84;  Swaziland,  ibid.,  p.  47,  para. 
207. 

128  Canada,  ibid.,  vol.  11,  p.  30,  para.  39,  and  loc.  cit.  above  (n.  116),  at  para.  14;  UK,  UNCLOS 
III  Official  Records ,  vol.  13,  p.  5,  para.  16.  Australia  also  objected  to  the  principle  of  revenue¬ 
sharing:  UNCLOS  III,  Eighth  Session,  Report  of  the  Australian  Delegation,  Parliamentary  Paper 
No.  276/1980,  at  p.  27. 

129  The  figure  in  the  ICNT  was  5%.  This  was  changed  to  7%  in  the  ICNT/Rev.  1  as  a  result 
of  a  proposal  by  the  Chairman  of  the  Second  Committee  in  UN  Doc.  A/Conf.  62/L.37,  made  after 
informal  consultations. 

130  Singapore,  loc.  cit.  above  (n.  116),  at  para.  4. 
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regarding  allocation,  the  developing  LLGDS  are  given  no  guaranteed 
advantage  over  other  States:  the  Authority  needs  only  to  take  their 
interests  into  account.131  Equity  requires  that  the  exemption  for  particular 
developing  margineers  should  be  an  issue  left  to  the  discretion  of  the 
Authority  as  well. 

VI.  The  LLGDS  and  the  Outer  L  imit  of  the  Continental 
Shelf  in  Customary  International  Law 

There  is  no  easy  answer  to  question  of  what  constitutes  the  customary 
international  law  position  on  the  seaward  boundary  of  the  continental 
shelf.  It  is,  however,  a  critical  issue  for  the  LLGDS  at  the  present  time. 
Although  the  Conventional  regime  is  deficient  in  several  respects,  it  does 
contain  some  recognition  of  the  LLGDS’s  viewpoint;  it  is  therefore  in 
the  interests  of  the  LLGDS  to  argue  that  the  customary  rules  are  at 
least  a  mirror  image  of  all  the  relevant  provisions  in  the  1982  Convention. 
In  practical  terms,  this  would  make  the  right  of  exploitation  in  shelf 
areas  beyond  200  miles  conditional  upon  revenue-sharing  and  the 
establishment  of  the  Commission  on  Limits.132  The  counter-view  is  that, 
in  customary  law,  broad-margin  States  are  entitled  to  rights  to  the  ‘outer 
shelf’  independently  of  the  qualifications  in  favour  of  the  LLGDS  or, 
in  other  words,  that  Article  76  (1)  and  (3)  represents  the  law,  even  in 
the  absence  of  the  Law  of  the  Sea  Convention  entering  into  force.133 

It  will  be  recalled  that  Article  76  (1)  refers  not  only  to  the  limit  at  the 
outer  edge  of  the  margin  but  also  to  a  200-mile  boundary  in  cases  where 
the  geophysical  shelf  falls  short  of  that  distance.  There  can  be  little  doubt 
that  this  distance  limit  has  passed  into  the  corpus  of  general  international 
law.  In  the  case  concerning  the  Continental  Shelf  {Libya/ Malta), 134  the 
International  Court  accepted  the  Maltese  argument  that,  as  a  result  of 
the  UNCLOS  III  process,  and  in  particular,  the  evolution  of  the  EEZ 
concept,  the  distance  principle  as  reflected  in  Article  76  (1)  had  achieved 
customary  status.  The  Court  maintained: 

Although  there  can  be  a  continental  shelf  where  there  is  no  exclusive  economic 
zone,  there  cannot  be  an  exclusive  economic  zone  without  a  corresponding  shelf. 
It  follows  that,  for  juridical  and  practical  reasons,  the  distance  criterion  must 
now  apply  to  the  continental  shelf  as  well  as  to  the  exclusive  economic  zone; 
and  this  quite  apart  from  the  provisions  as  to  distance  in  paragraph  1  of  Article 
76. 135 

131  Above,  p.  292. 

The  requirements  in  Article  76  (5)  and  (6)  concerning  the  maximum  permissible  limits  in  any 
circumstances  may  also  be  viewed  as  minor  concessions  granted  at  the  expense  of  broad-margin 
States. 

133  For  example,  at  the  final  session  of  the  UNCLOS  III,  the  Canadian  delegate  stated  that 
coastal  State  sovereign  rights  over  the  resources  of  the  margin  ‘are  already  part  of  customary 
international  law’:  UNCLOS  III  Official  Records,  vol.  18,  p.  15,  para.  69. 

134  ICJ  Reports,  1985,  p.  13.  135  Ibid  _  p  33  at  para  34 
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The  Court  added  that  this  did  not  mean  that  the  concept  of  natural 
prolongation  had  been  superseded  by  distance;  rather,  it  meant  that: 

where  the  continental  margin  does  not  extend  as  far  as  200  miles  from  the 
shore,  natural  prolongation  ...  is  in  part  defined  by  the  distance  from  the 
shore.136 

However,  while  the  Court’s  dicta  were  unambiguous  as  regards  the 
200-mile  criterion,  this  is  not  the  case  as  far  as  the  continental  margin 
beyond  200  miles  is  concerned.  It  may  be  possible  to  cite  the  above- 
mentioned  reference  by  the  Court  to  the  possible  existence  of  a  continental 
shelf  without  an  EEZ  as  implicit  acceptance  by  the  Court  that  the 
margineers’  views  represent  customary  law.  The  argument  would  be  that 
since  both  the  EEZ  and  the  continental  shelf  coincide  at  200  miles  by 
virtue  of  the  distance  principle,  the  Court’s  statement  would  only  be 
valid  with  reference  to  areas  of  the  continental  shelf  beyond  the  200- 
mile  limit;  on  this  basis,  the  Court  would  be  deemed  to  have  supported 
the  continental  margin  approach  in  the  Libya/ Malta  Case. 

The  main  flaw  in  this  argument  is  that  there  may  be  at  least  one  other 
situation  in  which  the  continental  shelf  exists  in  the  absence  of  an  EEZ. 
In  the  evolution  of  the  practice  concerning  EEZs  to  date,  coastal  States 
have  invariably  proclaimed  the  establishment  of  their  respective  zones 
before  exercising  exclusive  rights  to  living  resources.  This  has  given 
credence  to  the  view  that  a  State  is  not  entitled  to  EEZ  rights  without 
a  prior  declaration  establishing  the  zone.  If  this  is  a  correct  statement  of 
the  law,  it  will  often  be  the  case  that  a  coastal  State  has  a  continental 
shelf  without  an  EEZ;  until  the  proclamation  of  the  EEZ,  the  continental 
shelf,  which  exists  ab  initio,  will  be  the  only  basis  for  the  exercise  of 
sovereign  rights  to  explore  and  exploit  non-living  resources.  On  this 
interpretation,  the  Court’s  statement  could  therefore  be  regarded  as  a 
reference  to  the  fact  that  proclamations  constitute  a  sine  qua  non  to  the 

exercise  of  EEZ  rights,  and  nothing  more. 

Two  features  of  the  judgment  support  this  viewpoint.  First,  in  its 
efforts  to  minimize  the  importance  of  the  cross-fertilization  between 
shelf  and  EEZ  thinking,  Libya  had  argued  that  EEZ  rights  exist  only  in 
so  far  as  the  coastal  State  proclaims  the  zone;137  the  Court  did  not 
explicitly  deny  the  value  of  this  proposition.  More  importantly,  in  the 
paragraph  preceding  its  statement  on  the  existence  of  a  shelf  without  an 
EEZ,  the  Court  stated: 

Since  the  rights  enjoyed  by  a  State  over  its  continental  shelf  would  also  be 
possessed  by  it  over  the  seabed  and  subsoil  of  any  exclusive  economic  zone 
which  it  may  proclaim,  one  of  the  relevant  circumstances  to  be  taken  into  account 
for  the  delimitation  of  the  continental  shelf  ...  is  the  legally  permissible  extent 
of  the  exclusive  economic  zone  .  .  .138 


136  Ibid. 


137  Ibid.,  p.  32,  para.  32. 


138 


Ibid.,  p.  33,  para.  33  (emphasis  added). 
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This  suggests  that,  for  the  present  period  at  least,  the  Court  would 
require  a  proclamation  in  order  to  give  recognition  to  EEZ  rights.  In 
conclusion,  therefore,  the  better  view  is  that  the  Court  was  not  referring 
to  the  continental  margin  beyond  200  miles  in  the  dictum  which  has  been 
considered. 

On  the  other  hand,  there  are  some  indicators  that  the  Court  may 
favour  the  extended  margin  approach  in  customary  law.  In  Libya/  Tunisia 
and  Libya/ Malta,  the  overall  distance  between  the  parties  was  less  than 
400  miles,  so  the  question  of  the  shelf  area  beyond  200  miles  was  not 
directly  within  the  scope  of  the  judgment.  Nevertheless,  the  ICJ  had 
ample  opportunity  to  comment  on  the  issue,  for  it  was  raised  by  the 
contestants  in  both  cases;139  its  failure  to  deny  the  extended  margin 
viewpoint  could  arguably  have  its  own  significance.  Furthermore,  the 
Court  repeatedly  observed  in  Libya/ Malta  that  in  places  where  the 
geophysical  shelf  falls  short  of  200  miles,  geological  and  geomorphological 
factors  have  no  role  to  play  in  delimitation.140  The  emphasis  placed  on 
this  point  could  give  support  to  the  view  that  in  the  converse  situation, 
these  factors  do  play  an  important  role,  and  that,  therefore,  customary 
law  now  allows  extensions  beyond  200  miles  without  the  safeguards  in 
the  Convention  of  LLGDS;  admittedly,  however,  such  an  argument 
would  have  only  limited  persuasive  force. 

Individual  judges  appear  to  be  divided  on  the  point.  In  his  separate 
opinion  in  Libya/Malta,  Judge  Mbaye  entertained  no  doubt  that  the 
provisions  concerning  the  outer  limit  in  Article  76  (1),  (4)  and  (5) 
represented  contemporary  customary  international  law.141  For  the  learned 
Judge,  the  development  of  the  customary  position  reached  its  most  recent 
stage  in  the  1982  Convention,142  with  the  effect  that  it  is  now  a 
‘fundamental  principle’  that  the  extent  of  sovereign  rights  is  to  be 
measured  ‘by  reference  to  the  continental  margin  or  by  invoking  a 
certain  distance’.143  The  separate  opinion  contained  no  analysis  of  the 
countervailing  interests  of  the  LLGDS  in  this  area  of  the  law.  In  contrast, 
in  the  Tunisia/ Libya  case,  Judge  Jimenez  de  Arechaga  expressly  doubted 
the  Libyan  contention  that  the  first  part  of  Article  76  (1)  represented 
existing  customary  law.144  The  basis  for  his  reservation  was  the  fact  that, 
even  though  the  UNCLOS  III  deliberations  were  at  a  mature  stage  at 
the  time  of  the  judgment,  extensions  of  the  shelf  to  the  outer  edge  of 
the  margin  still  encountered  opposition  from  certain  States.145  In  the 
same  case,  Judge  Oda  reviewed  the  background  to  Article  76146  and 
noted,  in  particular,  that  it  was  the  product  of  a  compromise  between 
conflicting  interests,147  including  those  of  the  LLGDS.148  He  concluded 


139  For  the  Libyan  view,  see  Tunisia/ Libya,  Pleadings,  vol.  2,  p.  267,  para.  290;  reference  by  the 
Court  to  the  Maltese  contention  in  Libya/ Malta,  ICJ  Reports,  1985,  p.  31,  para.  30. 

140  Libya/Malta,  ibid.,  p.  33,  para.  34;  p.  35,  para.  39;  pp.  55-6,  para.  77. 

141  Ibid.,  p.  94.  142  Ibid.,  p.  95.  Ibid 

144  ICJ  Reports,  1982,  p.  18  at  p.  1 14,  para.  52.  146  Ibid.  446  Ibid.,  pp.  214-22. 

147  Ibid.,  at  p.  220.  i48  Ibld at  p.  215. 


145  Ibid. 
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that,  in  the  light  of  its  background,  the  article  could  ‘hardly  be  considered 
as  enshrining  established  rules  of  international  law’.149 

The  provision  which  eventually  became  Article  76  (1)  of  the  LOSC 
was  the  same  as  the  formulation  in  the  ISNT  of  1975.  It  remained 
unchanged  as  Article  64  in  the  RSNT  in  1976  and  Article  76  in  the 
ICNT  of  the  following  year.  In  addition,  even  though  the  subsequent 
texts  contained  subsidiary  rules,  the  basic  provision  in  Article  76  (1)  was 
never  modified.  This  uniformity  could  possibly  form  the  basis  for  an 
argument  that  Article  76  (1)  represents  customary  law.  Although  the 
various  negotiating  texts  were  designed  primarily  as  a  point  of  departure 
for  discussions,  it  is  certainly  the  case  that  the  repetition  of  particular 
provisions  in  these  documents,  in  some  instances,  constituted  evidence 
of  crystallized  norms  of  customary  law.150  However,  given  the  background 
to  Article  76  ( 1 ),  it  is  submitted  that  this  argument  would  be  unconvincing 
on  the  question  whether  coastal  States  enjoy  continental  shelf  rights 
beyond  the  200-mile  limit  to  the  edge  of  the  margin. 

For  one  thing,  at  no  stage  in  the  Conference  deliberations  did  the 
LLGDS  accept  that  the  repeated  provisions  formed  a  satisfactory 
solution  to  the  problem  of  limits.  Even  at  the  final  session  of  the 
Conference,  some  LLGDS  expressed  concern  regarding  the  Conven¬ 
tional  rule,151  and  throughout  the  Conference  they  opposed  the  formu¬ 
lation  in  the  negotiating  texts. 

For  another,  the  argument  based  on  consistency  in  the  texts  fails  to 
pay  sufficient  regard  to  the  ‘package  deal’  nature  of  the  UNCLOS  III 
negotiations.  On  this  point,  it  must  be  reiterated  that  the  extension  of 
the  outer  limit  to  the  outer  edge  of  the  margin  was  consistently  linked 
with  payments  and  contributions  from  shelf  areas  beyond  200  miles. 
Furthermore,  it  should  not  be  believed  that  this  link  was  sustained  only 
by  the  LLGDS.  The  provisions  for  payments  were  first  introduced  in 
the  Main  Trends  Document152  in  1974,  and  received  early  coastal  State 
support  in  the  ‘Draft  Articles  for  a  Chapter  on  the  EEZ  and  the 
Continental  Shelf’153  submitted  by  the  USA.  Since  the  determination  of 
the  outer  limit  eventually  came  to  be  contingent  upon  payments  being 
made  to  the  Authority,  it  would  be  difficult  to  ignore  this  link  when 
considering  the  customary  status  of  Article  76.  As  the  President  of  the 
Conference  noted  in  his  Closing  Statement, 

This  concession  to  the  broad-margin  States  was  in  return  for  their  agreement 
to  revenue-sharing  on  the  continental  shelf  beyond  200  miles.  It  is  therefore 
my  view  that  a  State  which  is  not  a  party  to  this  Convention  cannot  invoke  the 
benefits  of  Article  76. 154 

149  Ibid.,  at  p.  220. 

150  por  example,  the  rules  concerning  the  drawing  of  straight  baselines  along  indented  coastlines 
remained  unchanged  throughout  the  texts  precisely  because  they  were  accepted  as  customary  law. 

151  Paraguay,  UNCLOS  III  Official  Records,  vol.  17,  p.  65,  para.  173;  Nepal,  p.  101,  para.  6. 

152  A/Conf.  62/C.2/WP.1. 

153  Above,  n.  7 1 . 


154  UNCLOS  III  Official  Records,  vol.  17,  p.  136. 
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The  actual  practice  of  States  in  the  UNCLOS  III  period  and  thereafter 
does  not  provide  any  conclusive  evidence  on  the  status  of  the  continental 
margin’  approach  in  customary  law.  Sixteen  States155  have  legislation 
extending  their  shelf  limits  to  200  miles  or  the  outer  edge  of  the  margin, 
whichever  is  further,  while  Bangladesh106  has  a  single  limit  at  the  outer 
edge  of  the  margin.  Fifty  States,157  constituting  a  significant  majority, 
still  adhere  to  the  combined  200  metres/exploitability  criterion  which 
was  incorporated  in  the  1958  Continental  Shelf  Convention.  Included 
in  this  category  are  broad  shelf  States  such  Argentina,  Australia,  Canada 
and  the  UK,  which  claim  that  this  formulation  justifies  shelf  exploitation 
out  to  the  edge  of  the  margin.  On  the  other  hand,  shelf-locked  members 
of  the  LLGDS,  such  as  Sweden  and  the  Federal  Republic  of  Germany, 
also  retain  allegiance  to  the  combined  criteria.  The  latter  do  not 
share  the  view  that  the  Geneva  definition  sanctions  exploitation  of  the 
continental  rise. 

In  her  Counter-Memorial  in  the  Libya)  Tunisia  case,  Libya  pointed 
out  that  certain  delimitation  agreements  between  adjacent  and  opposite 
States  pertained  to  areas  of  continental  shelf  which  lie  beyond  the  depth 
limit  of  200  metres.158  Libya  implied  that  such  agreements159  supported 
the  view  that,  where  possible,  States  could  extend  their  continental 
shelves  throughout  the  entire  margin.  As  the  examples  which  she  cited 
related  to  areas  of  shelf  up  to  depths  of  4,000  metres,  it  must  be  admitted 
that  the  Libyan  position  is  a  credible  one.  On  the  other  hand,  it  should 
be  noted  that  this  argument  is  not  conclusive  on  the  situation  with 
respect  to  the  outer  limit.  This  is  so  because  the  delimitation  agreements 
in  question  relate  primarily  to  coastal  areas  which  are  less  than  400  miles 
apart.  Since  the  ICJ  has  taken  the  position  that  States  are  entitled  to  a 
continental  shelf  of  up  to  200  miles,  in  customary  law,  these  agreements 
could  conceivably  be  examples  of  the  200-mile  rule,  rather  than  instances 
where  States  have  accepted  that  the  limit  of  the  shelf  is  the  edge  of  the 
continental  margin. 

The  overall  picture,  therefore,  is  one  of  uncertainty.  It  is  likely  that 
with  the  passage  of  time,  more  broad-shelf  States  will  change  their 
legislation  to  incorporate  explicitly  their  interpretation  of  the  present 
legal  position.  In  order  to  counter  such  a  trend,  the  members  of  the 
LLGDS  Group  will  have  to  protest  against  each  declaration  which  does 
not  also  contain,  at  least,  provisions  for  revenue-sharing  from  the  area 
beyond  200  miles.  In  this  connection,  two  factors  are  likely  to  weaken 

166  viz.,  Burma,  Cook  Islands,  Dominican  Republic,  Guyana,  Iceland,  India,  Mauritania, 
Mauritius,  New  Zealand,  Pakistan,  St  Lucia,  Senegal,  Seychelles,  Sri  Lanka,  Vanuatu,  Vietnam, 
Yemen  (Aden):  Law  of  the  Sea  Bulletin ,  8  (November  1986),  pp.  25-8. 

156  Act  XXVI  of  1974 

157  Loc.  cit.  above  (n.  155).  168  Libya! Tunisia,  Pleadings,  vol.  2,  p.  273. 

159  For  example,  India/Indonesia  Agreement  of  8  August  1974,  1,646  metres  ( Limits  in  the  Seas, 

No.  62);  Colombia/Costa  Rica  Agreement  of  17  March  1977,  3,493  metres  ( Limits  in  the  Seas, 
No.  84). 
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the  LLGDS’s  resolve.  First,  it  is  generally  much  easier  to  pass  legislation 
on  limits  than  it  is  to  enforce  conformity  with  a  specified  regime.  It  will 
be  recalled,  for  instance,  that  the  LLGDS’s  protests  concerning  the 
evolution  of  the  EEZ  did  not  prevent  the  emergence  of  that  regime  in 
customary  law.  Secondly,  in  the  absence  of  a  conventional  regime  with 
equitable  sharing  criteria  for  the  payments  and  contributions  envisaged 
in  Article  82,  individual  LLGDS  may  well  conclude  that  they  would  be 
protesting  in  favour  of  uncertain  benefits  to  be  derived  at  an  indeterminate 
time  in  the  future.  This  could  easily  undermine  their  solidarity. 


VII.  A  Missed  Opportunity? 

A  striking  feature  of  the  debate  concerning  the  outer  limit  of  the 
continental  shelf  is  the  fact  that  a  disproportionate  number  of  broad- 
margin  States  are  also  developed  countries.  The  States  which  are  to  be 
counted  in  this  dual  category  include:  the  USA,  the  USSR,  Canada,  the 
UK,  Spain,  France,  Australia  and  New  Zealand.160  At  the  same  time,  a 
significant  number  of  the  developing  States  with  extended  margins  are 
the  more  developed  members  of  the  Group  of  77. 161  In  sharp  contrast, 
the  vast  majority  of  the  developing  States  are  either  LLGDS  or  States 
with  geophysical  shelves  that  fall  short  of  200  miles.  The  practical 
consequence  of  this  situation  is  that  the  primary  beneficiaries  of  the 
outer  limit  provisions  in  Article  76  of  the  Convention  will  be  the  States 
which  are  least  in  need  of  additional  revenue.  This  is  quite  a  remarkable 
state  of  affairs  given  that  one  of  the  fundamental  goals  of  the  negotiations 
at  the  UNCLOS  III  was  to  redress  some  of  the  imbalances  which 
characterize  international  economic  relations  in  the  post-colonial  per¬ 
iod.162  In  the  light  of  these  considerations,  the  issue  to  be  discussed  in 
this  section  is  whether  the  Article  76  result  could  have  been  avoided  in 
the  UNCLOS  III  negotiations. 

The  factor  which  most  adequately  explains  the  highly  skewed  nature 
of  the  final  result  was  the  failure  of  the  Group  of  77  to  advance  a  unified 
position  on  the  question  at  any  stage  during  the  Conference.  It  is 
evident  from  the  proposals  discussed  in  Section  IV  that  the  debate  on 
the  outer  limit  did  not  follow  traditional,  ideological  lines  of  discourse. 
Instead,  in  keeping  with  the  general  pattern  of  the  negotiations  in 
the  Second  Committee,  developing  and  developed  countries  made  joint 
proposals  based  on  their  geographical  location  and  perceived  national 
interests.  It  is  submitted  that  if  the  Group  of  77  had  challenged  this 
pattern  and  had  advocated  a  uniform  and  maximum  limit  of  200  miles, 

160  Alexander,  San  Diego  Law  Review ,  20  (1983),  p.  561  at  p.  593  (based  on  data  from  the  Office 
of  the  Geographer,  US  Dept,  of  State);  Hodgson,  in  Christy  et  al.  (eds.),  Law  of  the  Sea:  Caracas 
and  Beyond ,  p.  183  at  pp.  187  and  191. 

161  For  example,  Argentina  and  Brazil.  See  Alexander,  loc.  cit.  (previous  note),  and  Hodgson, 

loc.  cit.  (previous  note).  162  See,  e.g.,  para.  5  of  the  Preamble  to  the  1982  Convention. 
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the  provisions  in  favour  of  the  margineers  would  not  have  been  retained 
in  the  Convention. 

The  basis  for  this  contention  is  the  fact  that  most  Third  World  States 
would  have  been  satisfied  with  a  200-mile  limit  for  the  continental  shelf, 
l  his  is  unquestionably  the  case  for  the  African  and  Arab  States163  which, 
almost  without  exception,  were  solidly  in  favour  of  that  limit.  In  fact, 
even  as  late  as  the  Seventh  Session  of  the  Conference,  the  Arab  Group 
continued  to  articulate  this  position.164  The  attitude  of  the  LLGDS 
was  somewhat  more  ambivalent  because  initially  they  suggested  even 
narrower  limits  than  200  miles.  However,  from  the  beginning,  the)- 
would  have  preferred  200  miles  to  the  combined  200  miles/natural 
prolongation  approach,  and  in  the  later  stages  of  the  Conference  they 
were  prepared  to  accept  that  continental  shelf  limits  should  be  subsumed 
within  the  limits  of  the  exclusive  economic  zone.  Even  if  the  developed 
members  of  the  LLGDS  are  excluded,  the  combined  strength  of  these 
three  Groups  of  States  constituted  far  more  than  a  theoretical  blocking 
third’;  together  with  other  States  which  opposed  the  natural  prolongation 
approach,  they  numbered  almost  one-half  of  the  States  represented  at 
the  Conference.165 

In  this  connection,  it  should  also  be  recalled  that  in  the  Sea-Bed 
Committee  and  during  the  early  stages  of  the  LTNCLOS  III,  the 
Superpowers  were  not  averse  to  narrow  limits  for  the  continental  shelf. 
Their  support  on  this  point  would  have  given  added  significance  to  the 
numerical  strength  of  the  developing  States. 

On  the  other  hand,  it  is  difficult  to  deny  the  strength  of  the  countervail¬ 
ing  forces  which  existed  within  the  Group  of  77-  For  one  thing,  the 
Latin-American  States  used  their  leadership  role  within  the  Group  to 
challenge  all  efforts  in  favour  of  a  pure  200-mile  approach.  Some  of  their 
members  stood  to  benefit  from  extensions  beyond  the  distance  limit,166 
while  others  regarded  their  coalition  with  the  margineers  as  a  means  of 
ensuring  that  they  would  obtain  sea-bed  areas  out  to  the  200-mile 
minimum.167  It  is  at  least  arguable,  however,  that  if  the  majority  of  the 
Group  of  77  had  declared  a  position  in  favour  of  a  200-mile  limit,  it 
would  have  been  in  the  interests  of  the  narrow  shelf  members  of  the 
Latin-American  Group  to  join  that  majority. 

Another  obstacle  to  the  formation  of  a  unified  Third  World  position 
on  the  question  of  limits  was  the  political  suspicion,  and  even  open 


163  See  above,  pp.  283-4. 

164  UN  Doc.  NG6/2,  11  May  1978,  UNCLOS  III  Official  Records ,  vol.  n,  p.  123. 

165  On  the  basis  of  a  study  of  statements  made  by  delegates,  Buzan  suggests  that  at  the  Caracas 
Session  of  the  Conference,  61  States  opposed  the  extension  of  the  continental  shelf  limit  beyond 
200  miles  while  48  supported  it.  Twenty-four  States  expressed  no  opinion:  Buzan,  Canadian 
Yearbook  of  International  Law ,  12  (1974),  p.  222  at  p.  226. 

166  In  addition  to  Argentina  and  Brazil,  Ecuador,  Mexico  and  Uruguay  fall  into  this  category: 
Alexander,  loc.  cit.  above  (n.  160). 

167  Above,  pp.  279  ff. 


DISADVANTAGED  STATES 


301 


hostility,  which  developed  between  certain  members  of  the  LLGDS 
Group  and  the  Latin-American  coastal  States.  There  were  moments 
in  the  early  negotiations  when  the  mutual  antagonism  was  such  that, 
even  ignoring  underlying  geographical  differences,  it  would  have 
been  extremely  difficult  to  reach  any  agreed  position  on  the  matter. 
In  particular,  throughout  the  General  Assembly  debate  prior  to  the 
adoption  of  Resolution  3092  B  (XXVII),  States  from  both  camps 
openly  condemned  each  other  in  the  presence  of  the  developed  States. 
The  resolution  in  question  requested  the  Secretary-General  to  prepare 
a  study  on  the  economic  implications  for  the  international  sea-bed  area 
of  a  number  of  specified  limits  for  national  jurisdiction.168  It  was 
sponsored  by  31  landlocked  and  shelf-locked  countries.  The  Latin- 
American  States,  in  particular,  accused  the  sponsoring  countries  of 
attempting  to  prejudge  the  results  of  the  negotiations,169  maintained  that 
the  resolution  would  only  encourage  ‘cabalistic  speculations’170  and 
implicitly  called  upon  the  developing  LLGDS  to  dissociate  themselves 
from  their  developed  counterparts.171  Although  the  resolution  was 
eventually  approved,  almost  all  the  Latin  American  coastal  States  voted 
against  it.172  This  kind  of  open  disagreement  among  members  of  the 
Group  of  77  did  not  encourage  the  development  of  a  unified  approach 
to  continental  shelf  limits. 

The  view  that  the  prevailing  law  at  the  start  of  UNCLOS  III  permitted 
exploitation  beyond  200  miles  would  also  stand  as  an  argument  against 
the  Group  of  77  approach  suggested  here.173  The  main  response  to  this 
would  have  to  be  that  in  other  areas  of  the  law,  members  of  the  Group 
of  77  have  hardly  regarded  themselves  as  bound  by  pre-existing  law 
when  negotiating  new  rules.  Given  the  Conference  objective  to  correct 
certain  inequities  in  the  law  of  the  sea,  it  would  be  inevitable  that 
developing  States,  especially,  would  need  to  change  the  law. 

Finally,  it  must  be  admitted  that  a  200-mile  outer  limit  would  still 
have  resulted  in  significant  benefits  to  developed  coastal  States,  at  the 
expense  of  the  LLGDS  and  most  members  of  the  Group  of  77. 
Nevertheless,  the  imbalance  would  not  have  been  as  pronounced  as  it  is 
under  Article  76.  With  a  200-mile  regime,  29.76  x  106  square  miles  of 
the  submarine  areas  of  the  sea  would  fall  within  coastal  State  jurisdic¬ 
tion.174  The  extensions  beyond  the  200-mile  limit  permitted  in  Article 
76  increase  that  area  by  approximately  2.5  million  square  nautical 

168  For  text  and  voting  result,  see  Yearbook  of  the  United  Nations,  26  (1972),  pp.  38-9- 

169  Peru,  General  Assembly  Official  Records,  27th  Session,  1st  Committee,  1904th  meeting,  p.  12; 
Argentina,  ibid.,  1905th  meeting,  p.  3. 

170  Peru,  ibid. 

171  Ibid. 

172  The  resolution  was  adopted  by  69  votes  to  15,  with  41  abstentions.  Twelve  of  the  States 
voting  against  it  were  Latin  American.  See  above,  n.  11. 

173  Above,  p.  275. 

174  ‘Economic  Significance  of  Seabed  Resources,  according  to  some  Proposed  Limits  for  National 
Jurisdiction’,  UN  Doc.  A/AC.  138/87  (Report  of  the  Secretary-General). 
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miles.175  In  resource  terms,  it  is  estimated  that  up  to  13  per  cent  of  the 
offshore  hydrocarbon  reserves  of  the  world  are  located  in  the  continental 
margin  beyond  200  miles.176  This  suggests  that  the  unified  Group  of  77 
approach  recommended  here  would  have  had  more  than  symbolic 
importance  for  the  LLGDS  and  developing  States,  in  the  long  run. 


176  ‘Preliminary  Study  Illustrating  Various  Formulae  for  the  Definition  of  the  Continental  Shelf, 
UN  Doc.  A/Conf.  62/C. 2/L. 98/Add.  1  (3  May  1978).  The  figures  in  this  document  are  actually 
based  on  the  two  possible  approaches  in  the  Irish  formula;  as  the  title  of  the  study  indicates,  the 
figures  are  not  conclusive. 

176  Loc.  cit.  above  (n.  174). 


THE  CHALLENGE  OF  TRANSNATIONAL 
EXPECTATIONS  AND  THE  RECOGNITION  OF 
FOREIGN  BANKRUPTCY  DECREES-THE 
UNITED  STATES  ADJUSTMENT* 

By  L.  F.  E.  GOLDIE1 

I.  Introduction:  Choices  of  Policy 

It  is  obvious  that,  in  the  present  state  of  commerce  and  of  communication, 
it  would  be  better  in  nine  cases  out  of  ten  that  all  settlements  of  insolvent 
debtors  with  their  creditors  should  be  made  in  a  single  place,  better  for  the 
creditors,  who  would  thus  share  alike  and  better  for  the  debtor  because  all  his 
creditors  would  be  equally  bound  by  his  discharge.2 

What  may  have  been  obvious  to  John  Lowell  in  1888  has  not  been 
altogether  compelling  to  the  courts  or  Congress  of  the  United  States — 
not,  at  least,  until  1978.  Indeed,  in  the  first  decade  of  the  last  century 
the  US  Supreme  Court  had  expressed  the  opposite  viewpoint.  It  said: 

[T]he  bankruptcy  law  of  a  foreign  country  is  incapable  of  operating  a  legal 
transfer  of  property  in  the  United  States.3 

The  two  above  quotations  reflect  two  different  governmental  policies 
towards  conflict  of  laws  doctrines  governing  bankruptcy  decrees — 
universalism  and  pluralism.  This  doctrinal  dialectic  is,  of  course,  a 
specific  reflection  of  the  great  jurist  Savigny’s  dilemma  when  he  wrote 
(as  this  writer  pointed  out  two  decades  ago  in  his  article  ‘A  Problem  of 
Double  Classification  in  International  Law’): 

(1)  Every  state  is  entitled  to  demand  that  its  own  laws  only  shall  be  recognized 
within  its  bounds; 

(2)  No  state  can  require  the  recognition  of  its  law  beyond  its  bounds. 

I  will  not  only  admit  the  truth  of  these  propositions,  but  even  allow  their 
extension  to  the  utmost  limits;  yet  I  believe  that  they  afford  little  help  to  the 
solution  of  our  problem.4 


*  ©  Professor  L.  F.  E.  Goldie,  1988. 

1  Professor  of  Law,  Director,  International  Legal  Studies  Program,  Syracuse  University  College 
of  Law.  This  article  is  based  on  a  Report  by  the  author  on  US  Policy  on  the  Recognition  of  Foreign 
Bankruptcy  Judgments  for  the  Committee  on  the  Recognition  and  Enforcement  of  Foreign  Public 
Law  of  the  American  Branch  of  the  International  Law  Association. 

2  Lowell,  ‘Conflict  of  Laws  as  Applied  to  Assignments  for  Creditors’,  Harvard  Law  Review,  1 
(1888),  p.  258  at  p.  264. 

3  Harrison  v.  Sterry,  9  US  (5  Cranch)  289,  302  (1809),  affirmed,  Ogden  v.  Saunders,  25  US  (12 
Wheat.)  213  (1829). 

4  This  Year  Book,  38  (1962),  p.  216  at  p.  217,  quoting  Savigny,  Private  International  Law 
(Guthrie  transl.,  1869),  p.  26. 
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The  ‘strict  rule  of  sovereignty’,  i.e.  the  rule  that  no  sovereign  is  bound 
to  recognize  foreign  laws,  is  of  little  help  in  establishing  the  transnational 
efficacy  of  classifications  and  adjudications — unless  supplemented  by 
‘comity’,  that  is,  a  willingness  to  accept  them  voluntarily  and  upon 
certain  locally  prescribed  conditions.  In  Savigny’s  eyes  the  paradigm  of 
complete  disregard  and  isolation  is  of  ‘little  help’  because  it  is  ‘not  to  be 
found  in  the  legislation  of  any  known  state’.5  He  saw,  instead,  the 
operation  of  a  very  different  principle,  namely  that  of  the  recognition 
and  application  of  foreign  laws  in  appropriate  cases.  Hence  the  justifiable 
expectation  is  that  a  case  will  receive  ‘The  same  decision,  whether  the 
judgment  is  pronounced  in  this  state  or  that’.6  This  led  him  to  infer  the 
existence  of 

...  an  international  common  law  of  nations  having  intercourse  with  one 
another;  and  this  view  has  in  the  course  of  time  always  obtained  a  wider 
recognition,  under  the  influence  of  a  common  Christian  morality,  and  of  the 
real  advantage  which  results  from  it  to  all  concerned.6 

While  Savigny’s  acceptance  of  ‘a  common  law  of  nations’  based  on  a 
common  morality  (which  would  appear  to  have  much  in  common  with 
discredited  ‘super  law’  theories)  is,  nowadays,  the  subject  of  an  almost 
universal  scepticism,  or  at  least  agnosticism,  the  premiss  of  utility  (‘the 
real  advantage  ...  to  all  concerned’)  to  which,  for  example,  John  Lowell 
paid  deference  in  his  Harvard  Law  Review  article  provides  a  firm  basis 
for  the  expanding  notion  of  comity  (to  be  discussed  in  later  sections). 
Today  considerations  of  comity  guide  the  legislatures  of  many  nation 
States  to  give  a  conditional  acknowledgement  to  universalism  when,  in 
qualified  circumstances,  it  would  appear  to  provide  concrete  advantages. 
It  has  also  long  guided  courts  in  giving  respect,  recognition  and 
application  to  compatible  judgments  by  other  sovereigns.  For,  as  John 
Lowell  pointed  out,  universalism,  as  a  legislative  policy,  has  prudential 
advantages  over  pluralism,  especially  when  the  US  is  the  legislating 
State.  Because  it  is  still  the  world’s  leading  creditor,  this  nation  necessarily 
finds  its  advantage  in  discriminatingly  following  a  policy  of  par  conditio 
creditorum,  even  although  in  some  specific  cases  an  American  debtor  may 
be  less  protected  under  a  policy  of  universalism  than  under  a  policy  of 
pluralism.  Hence,  for  countries  such  as  the  US,  the  policy  of  universalism 
may  be  viewed  as  one  of  ‘enlightened  self-interest’,  even  though  in  some 
cases  it  may  result  in  ‘satisfaction  deferred’. 

The  1974  Herstatt  affair7  illustrated  the  confusion  and  bafflement 
which  pluralism  brings  in  its  train  where  a  debtor  may  have  assets  in 
more  than  one  jurisdiction.  In  this  particular  transnational  insolvency 

6  Savigny,  Private  International  Law  (Guthrie  transl.,  1869),  at  p.  27.  6  Ibid. 

7  Becker,  ‘International  Insolvency:  the  Case  of  Herstatt’,  American  Bar  Association  Journal,  62 
(1976),  p.  1290.  See  also  Morales  and  Duetsch,  ‘Bankruptcy  Code  Section  304  and  US  Recognition 
of  Foreign  Bankruptcies:  the  Tyranny  of  Comity’,  Journal  of  Business  Law,  39  (1984),  p.  1573  at 
PP-  1573-4- 
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each  party  was  intent,  under  the  banner  of  pluralism,  on  protecting  his 
own  rights.  This  'led  each  party  to  pursue  his  own  independent  and 
disjunctive  course,  resulting  in  a  transatlantic  juridical  calamity’.8  Finally 
all  the  parties  agreed  to  an  out-of-court  liquidation  plan  ‘based  on  the 
shared  belief  that  the  legal  order  was  inadequate  to  bring  about  prompt 
and  acceptable  results’.9 *  One  last  caution  remains:  although  the  modern 
tendency  is  to  favour  both  par  conditio  creditorum  and  universalism,  it 
does  not  necessarily  follow  that  they  will  always  lead  to  concurring 
results.  Indeed,  they  may,  in  specific  circumstances,  be  contraposed 
where,  for  example,  a  foreign  judgment  may  reflect  undue  biases  in 
favour  of  local  creditors  which,  in  the  name  of  par  conditio  creditorum , 
the  receiving,  non-recognizing,  forum  feels  impelled  to  reject — despite 
the  claims  of  universalism  for  achieving  the  opposite  result. 

II.  Comity  and  the  Conflict  of  Laws — 
‘Reciprocity’  and  Pluralism 

Hilton  v.  Guyot 10  has  often  been  cited  as  indicating  the  policy  of 
American  courts  towards  foreign  claims  as  one  based  on  reciprocity.  In 
brief,  the  Supreme  Court  of  the  US  declined  to  enforce  a  French 
judgment  because  French  courts  were  obliged  to  engage  in  a  revision  au 
fond  before  deciding  whether  or  not  to  recognize  a  foreign  judgment. 
Because  of  this  French  condition  of  recognition,  the  Supreme  Court,  in 
the  name  of  reciprocity,  refused  to  recognize  the  French  judgment  for 
which  the  plaintiffs  were  seeking  the  sanctions  of  the  US  courts.  The 
Supreme  Court  defined  comity  as  being: 

[T]he  recognition  which  one  nation  allows  within  its  territory  to  the  legislative, 
executive  or  judicial  acts  of  another  nation,  having  due  regard  both  to  inter¬ 
national  duty  and  convenience,  and  to  the  rights  of  its  own  citizens  or  of  other 
persons  who  are  under  the  protection  of  its  laws.11 

The  Court  added  that,  under  the  comity  doctrine,  a  foreign  judgment 
will  be  recognized  if: 

there  has  been  opportunity  for  a  full  and  fair  trial  abroad  before  a  court  of 
competent  jurisdiction,  conducting  the  trial  upon  regular  proceedings,  after  due 
citation  or  voluntary  appearance  of  the  defendant,  and  under  a  system  of 
jurisprudence  likely  to  secure  an  impartial  administration  of  justice  between  the 
citizens  of  its  own  country  and  those  of  other  countries,  and  there  is  nothing  to 
show  either  prejudice  in  the  court,  or  in  the  system  of  laws  under  which  it  is 
sitting,  or  fraud  in  procuring  the  judgment.12 

In  a  contemporary  adjudication  the  court  in  the  Culmer  case  recognized 
that  ‘Comity  is  to  be  accorded  a  decision  of  a  foreign  court  as  long  as 

8  Morales  and  Deutsch,  loc.  cit.  (previous  note),  at  p.  1574. 

9  Ibid. 

Ibid,  at  164. 


11 


10 


159  US  1 1 3  (1895). 
12  Ibid,  at  202. 
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that  court  is  of  competent  jurisdiction  and  as  long  as  the  laws  and  public 
policy  of  the  forum  state  are  not  violated’.13 

In  the  intervening  period,  however,  Hilton  v.  Guyot  had  become 
notorious  for  the  further  limitation  it  placed  on  the  recognition  of  foreign 
judgments,  namely  the  teaching,  within  the  broader  concept  of  reciprocity 
and  restricting  its  scope,  that: 

[TJhere  is  a  distinct  and  independent  ground  upon  which  we  are  satisfied 
that  the  comity  of  our  nation  does  not  require  us  to  give  conclusive  effect  to  the 
judgments  of  the  courts  of  France;  and  that  ground  is  want  of  reciprocity,  on 
the  part  of  France,  as  to  the  effect  to  be  given  to  the  judgments  of  this  and  other 
foreign  countries.14 

13  25  BR  621  at  629  (Bkrptcy.  SDNY  1982). 

14  159  US  113  at  210  (1895).  It  should  be  noted,  however,  that  this  test  of  strict  reciprocity  has 
not  been  always  adhered  to  in  the  Supreme  Court  of  the  US,  nor  in  the  courts  of  the  states.  The 
great  Chief  Justice,  John  Marshall,  said  in  The  Nereide,  13  US  (9  Cranch)  388  at  422  (1815), 
‘reciprocating  to  the  subjects  of  a  nation,  or  retaliating  on  them,  its  unjust  proceedings  towards  our 
citizens,  is  a  political  not  a  legal  measure’.  See  also  Stimson,  Conflict  of  Laws  (1963),  p.  73  where 
that  writer  stated: 

‘The  decision  in  The  Nereide  is  sound.  The  contrary  decision  in  Union  Securities  Co.  v.  Adams 
[a  Wyoming  case]  and  the  decision  of  the  Supreme  Court  of  the  United  States  in  Hilton  v.  Guyot 
are  unsound.  Hilton  v.  Guyot  was  a  five  to  four  decision.  The  Nereide  was  not  cited  by  counsel 
nor  mentioned  in  the  opinions  and  was  not  overruled.’  (Footnotes  omitted.) 

In  addition  to  the  critical  commentaries  from  publicists,  Hilton  v.  Guyot  has  not  been  followed 
in  state  courts  which  have  chosen  to  exercise  their  freedom  to  observe  a  more  abstract  standard  of 
justice  and  more  humane  standards  of  respect,  reception  and  deference  than  that  enunciated  in 
Hilton  v.  Guyot.  See,  e.g.,  the  policy  of  New  York  State  in  this  regard  as  pronounced  in  Cowans  v. 
Ticonderoga  Pulp  and  Paper  Co.,  219  App.  Div.  120,  afP d  246  NY  63,  159  NE  669  (1927 )\  Johnson 
v.  Compagnie  Transatlantique,  242  NY  381,  152  NE  121  (1926).  See  also  Judge  Lifland  in  Culmer 
at  629,  quoted  above,  pp.  305-6,  text  accompanying  n.  13.  For  examples  of  the  critical  views  of  the 
great  majority  of  publicists  of  Hilton  v.  Guyot  see  Scoles  and  Hay,  Conflict  of  Laws  (1982),  pp.  961- 
71,  and  the  books,  comments  and  articles  therein  cited  (especially  Reese,  ‘The  Status  in  this  Country 
of  Judgments  Rendered  Abroad’,  Columbia  Law  Review,  50  (1950),  p.  783);  and  Ehrenzweig,  Conflict 
of  Laws  (1962),  p.  165. 

A  less  publicized  case  than  Hilton  v.  Guyot,  namely  Ritchie  v.  McMullen,  159  US  235  (1895), 
which  the  US  Supreme  Court  decided  on  the  same  day  as  it  did  Hilton  v.  Guyot ,  should  be  noted. 
In  that  case  the  Court  held  that  an  Ontario  judgment  was  entitled  to  recognition  and  enforcement 
without  an  examination  of  the  merits  because,  reciprocally,  Canadian  courts  would  accord  conclusive 
effect  to  final  judgments  rendered  by  US  courts  (including  those  of  the  courts  of  the  several  states). 
See,  for  a  reiteration  of  the  US  Supreme  Court’s  call  for  recognition  of  the  Canadian  judgment  in 
Ritchie  v.  McMullen,  Judge  Lifland’s  evaluation  of  the  Bahamian  liquidation  laws  in  Culmer:  25  BR 
621  at  629-31,  citing  Cornfeld  v.  Investors  Overseas  Services  Ltd.,  471  F  Supp.  1255  at  1259  (SDNY 
1979).  Note:  Cornfeld  was  affirmed,  614  F  2d  1286  (2d  Cir.  1979). 

With  regard  to  the  issue  of  whether  state  or  federal  law  should  determine  the  measure  of  respect 
and  recognition  to  be  accorded  a  foreign  judgment  see  Somportex  Ltd.  v.  Philadelphia  Chewing  Gum 
Corp.,  453  F  2d  435  (3rd  Cir.  1971),  cert,  denied  405  US  1017  (1971).  It  is  suggested,  however, 
that  as  far  as  the  recognition  of  foreign  bankruptcy  judgments  is  concerned,  the  effect  of  the 
prescription  in  Section  304  (c)  (5)  is  to  render  the  matter  one  of  federal  law,  since  a  federal  statute 
is  to  be  interpreted.  Also,  as  Banco  Nacional  de  Cuba  v.  Sabbatino,  376  US  398  (1964),  tells  us, 
matters  involving  transnational  titles  and  foreign-created  claims  are  ‘uniquely  federal  in  nature’.  In 
particular,  it  is  suggested,  like  the  recognition  of  foreign  acts  of  State,  the  recognition  of  foreign 
bankruptcy  decrees  requires,  as  a  matter  of  policy,  the  national  uniformity  which  only  federal  law 
can  provide.  In  the  meantime,  however,  until  the  gap  is  closed  by  federal  fiat,  there  still  remains 
an  area  for  state  concepts  of  comity  to  govern.  This  will  be  of  considerable  significance  when  federal 
courts  hear  cases  under  their  diversity  of  citizenship  jurisdiction,  28  USC  §  1332.  But  whether  a 
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Hilton  v.  Guyot  stood  not  only  for  authorizing  reciprocity  in  the 
recognition  of  foreign  judgments,  but  also  for  a  sentiment  of  parochialism 
in  terms  of  the  adage  ‘charity  begins  at  home’.  In  this  sense  the  case 
helps  to  explain  the  Supreme  Court’s  endorsement  of  pluralism  in 
Disconto  Gesellschaft  v.  Umbreit,lh  where  the  Supreme  Court  affirmed 
the  policy  of  a  state  court  which  directed  it  to  satisfy  the  claims  of  local 
creditors  before  assets  were  turned  over  to  a  foreign  trustee  in  bankruptcy, 
despite  that  trustee’s  prior  attachment  of  those  assets.  In  affirming  the 
Wisconsin  Supreme  Court,  the  Supreme  Court  of  the  US,  significantly, 
referred  to  Hilton  v.  Guyot  as  its  authority,  saying  that  a  turnover  of 
assets  to  a  foreign  trustee  was  not  a  matter  of  right  but  of  comity 
exercised  towards  the  foreign  court  which  appointed  him.  Such  an 
absence  of  legal  obligation,  in  its  turn,  entitled  each  state  to  determine 
its  own  policy  as  to  the  degree  of  respect,  recognition  and  deference  it 
would  accord  to  the  foreign  judgments  and  to  the  claims  of  foreign 
trustees.  Thus  Wisconsin’s  policy  of  satisfying  local  creditors  out  of  local 
property  before  permitting  it  to  be  made  available  to  the  foreign  trustee 
for  satisfying  foreign  creditors  was  not  seen  as  retrograde,  but  as  reflecting 
an  acceptable  choice  which  state  courts  were  entitled  to  make.16 

court  turns  to  comity  as  presented  explicitly  in  the  statute,  in  Section  304  (c)  (5),  or  as  presented 
as  the  underlying  policy  of  all  the  criteria  set  forth  in  Section  304  (c),  there  will  be  a  need  for 
creative  appraisal.  Again,  it  has  been  said  that  comity  encompasses  all  those  criteria:  see  25  BR  621 
at  629  (Bkrptcy.  SDNY  1982),  where  Judge  Lifland  observed: 

‘All  of  the  factors  listed  in  Section  304  (c)  have  historically  been  considered  within  a  court’s 

determination  whether  to  afford  comity  to  a  proceeding  in  a  foreign  nation.’ 

Finally,  in  closing  these  animadversions  on  the  contrasting  precedential  value  of  Hilton  v.  Guyot 
and  Ritchie  v.  McMullen ,  it  should  be  noted  that  the  rejection  of  reciprocity  in  Ticonderoga  and 
other  cases,  and  in  other  States,  reflects  a  higher  respect  for  comity  (as  indicating  a  collegial 
deference  to  the  judgments  of  foreign  courts)  than  that  called  for  in  Hilton  v.  Guyot;  hence,  no 
problem  of  stare  decisis  arises  as  far  as  the  policies  of  the  states’  courts  are  concerned.  In  the  sphere 
of  federal  bankruptcy,  it  should  be  stressed,  Clarkson  v.  Shaheen,  544  F  2d  624  (2d  Cir.  1976),  also 
called  unequivocally  for  that  higher  standard  of  respect  and  recognition  than  Hilton  v.  Guyot  is 
standardly  cited  for  providing.  Clarkson  v.  Shaheen,  it  should  be  stressed,  was  decided  before  the 
1978  Reform  Act  became  law.  Now,  especially  in  a  case  in  which  Section  304  of  the  1978  Bankruptcy 
Reform  Act  is  invoked,  deference  to  the  principle  of  universality  (provided  that  it  does  not  bring 
about  cases  in  which  injustice  is  caused  to  American  citizens)  is  clearly  stated  as  a  national  policy. 
It  is  suggested  that  Ritchie  v.  McMullen  be  accepted  as  the  more  relevant  authority  for  interpreting 
the  present  1978  reform  legislation  in  terms  of  the  umversalist  approach  to  bankruptcy  judgments. 

15  208  US  570  (1908). 

16  Ibid,  at  582.  The  Supreme  Court  supported  this  policy  by  asserting  that  there  was  a  ‘well- 
recognized  rule  between  states  and  nations  which  permits  a  country  to  first  protect  the  rights  of  its 
own  citizens  in  local  property  before  permitting  it  to  be  taken  out  of  the  jurisdiction  for  administration 
in  favor  of  those  residing  beyond  their  borders’:  ibid.  See  also,  for  an  example  of  state  policy 
following  this  holding,  In  re  Stoddard,  in  re  Norske  Lloyd  Insurance  Co.,  242  NY  148,  151  NE  159 
(1926). 
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III.  The  1978  Bankruptcy  Reform  Act17 — 
Qualified  ‘Universalism’  and 
Qualified  ‘ Par  Conditio  Creditorum’ 

In  1978  the  Congress  of  the  US  boldly  sought  to  face  up  to  the 
dilemma  posed  by  the  problems  created  by  pluralism,  as  illustrated,  inter 
aha ,  in  the  Herstatt  affair.  Yet  it  sought,  wisely  it  is  suggested,  to  steer 
a  course  between  the  Scylla  of  pluralism,  possibly  leading  to  commercial 
bedlam,  and  the  Charybdis  of  universalism,  which,  if  taken  to  extremes, 
could  license  pre-emptive  hunting  at  the  expense  of  US  commerce. 
Accordingly,  Congress  empowered  the  courts,  on  the  basis  of  prescribed 
guidelines  (including  comity  —  enabling  the  consideration  of,  inter  alia, 
reciprocity),  to  suspend  local  proceedings,  if  such  action  is  found  to  be 
in  the  general  interest  (and  giving  due  regard  to  the  rights  and  conveni¬ 
ence  of  local  creditors).  This  policy  is  to  be  found  in  Section  304  of 
the  Bankruptcy  Reform  Act  of  1978,  Subsections  (a),  (b)  and  (c).  The 
indicated  subsections  set  out  the  bankruptcy  courts’  competences,  the 
policy  of  the  legislation  on  this  point  and  the  guidelines  for  the  courts 
in  their  implementations  of  that  policy.  The  provisions  in  question  are 
as  follows: 

Cases  ancillary  to  foreign  proceedings: 

(a)  A  case  ancillary  to  a  foreign  proceeding  is  commenced  by  the  filing  with 
the  bankruptcy  court  of  a  petition  under  this  section  by  a  foreign  representative. 

(b)  Subject  to  the  provisions  of  subsection  (e)  of  this  section,  if  a  party  in 
interest  does  not  timely  controvert  the  petition,  or  after  trial,  the  court  may — 

(1)  enjoin  the  commencement  or  continuation  of — 

(A)  any  action  against — 

(i)  a  debtor  with  respect  to  property  involved  in  such  foreign  proceeding; 
or 

(ii)  such  property;  or 

(B)  the  enforcement  of  any  judgment  against  the  debtor  with  respect  to 
such  property,  or  any  act  or  the  commencement  or  continuation  of  any 
judicial  proceeding  to  create  or  enforce  a  lien  against  the  property  of 
such  estate; 

(2)  order  turnover  of  the  property  of  such  estate,  or  the  proceeds  of  such 

property,  to  such  foreign  representative;  or 

(3)  order  other  appropriate  relief. 

(C)  In  determining  whether  to  grant  relief  under  subsection  (b)  of  this 
section,  the  court  shall  be  guided  by  what  will  best  assure  an  economical 
and  expeditious  administration  of  such  estate,  consistent  with— 

(1)  just  treatment  of  all  holders  of  claims  against  or  interests  in  such 
estate; 

(2)  protection  of  claim  holders  in  the  United  States  against  prejudice  and 
inconvenience  in  the  proceeding  of  claims  in  such  foreign  proceeding; 

PL  95'598,  92  Stat.  2549  (6  October  1978),  11  LISC  §§  101-151302  (1982). 


FOREIGN  BANKRUPTCY  DECREES 


309 


(3)  prevention  of  preferential  or  fraudulent  dispositions  of  property  of 
such  estate; 

(4)  distribution  of  proceeds  of  such  estate  substantially  in  accordance 
with  order  prescribed  by  this  title; 

(5)  comity;  and 

(6)  if  appropriate,  the  provision  of  an  opportunity  for  a  fresh  start  for 
the  individual  that  such  foreign  proceeding  concerns. 

The  legislative  history18  of  Section  304  (c)  tells  us  that  these  guidelines 
were  intended  to  give  the  bankruptcy  courts  the  maximum  flexibility  in 
handling  ancillary  cases  and  that: 

Principles  of  international  comity  and  respect  for  the  judgments  of  other 
nations  suggest  that  the  court  be  permitted  to  make  the  appropriate  orders 
under  all  of  the  circumstances  of  each  case,  rather  than  being  provided  with 
inflexible  rules.19 

This  flexible  approach  to  the  application  of  Section  304  of  the  Bankruptcy 
Code  has  led,  as  the  discussion  of  the  cases  in  the  next  part  of  this 
article20  will  illustrate,  to  various  interpretations  of  the  rule.  Such 
a  variety  has  been  the  result  of  the  possibility  of  choosing  between  a 
plurality  of  statutory  criteria  and  of  the  indeterminacy  of  many  of 
those  legislative  formulations.  It  has  been  further  complicated  by  the 
discretions  accorded  in  Section  305,  known  as  the  abstention  provision, 
which  confers  the  following  competences: 

(a)  the  court,  after  notice  and  a  hearing,  may  dismiss  a  case  under  this  title, 
or  may  suspend  all  proceedings  in  a  case  under  this  title,  at  any  time  if — 

(1)  the  interests  of  creditors  and  the  debtor  would  be  better  served  by  such 

dismissal  or  suspension;  or 

(2)  (A)  there  is  a  pending  foreign  proceeding  and 

(B)  the  factors  specified  in  section  304  (c)  of  this  title  warrant  such  a 
dismissal  or  suspension. 

(b)  A  foreign  representative  may  seek  dismissal  or  suspension  under  subsec¬ 
tion  (a)  (2)  of  this  section. 

(c)  An  order  under  subsection  (a)  of  this  section  dismissing  a  case  or 
suspending  all  proceedings  in  a  case,  or  a  decision  not  so  to  dismiss  or  suspend, 
is  not  reviewable  by  appeal  or  otherwise.21 

In  addition,  it  appears  that  the  legislative  policy  of  the  Congress,  as 
reflected  in  the  1978  Act,  is  to  give  the  courts  the  flexibility  provided  in 
Sections  304  and  305;  but  underlying  the  guidelines  of  Section  304  (c) 
there  is  the  obligation  for  them  to  observe,  in  general,  the  juridical  value 
of  par  conditio  creditorum.  On  the  other  hand,  some  cases  tell  us  that 
references  by  courts  to  Section  304  (c)  (2)  (as  well  as  bizarre  judicial 

18  HR  No.  95-595,  95th  Congress,  ist  Session,  pp.  324-5  0977);  S  Rep.  No.  95-989,  95th 
Congress,  2d  Session,  p.  357  (1978);  US  Code  Congressional  and  Administrative  News,  1978,  at 
p.  5821. 

19  Ibid. 


20  See  Part  IV,  below. 


21 
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references  to  comity  as  a  touchstone  for  almost  anything — as,  for  example, 
in  Toga12)  should  be  carefully  watched. 

IV.  The  Case  Law  and  the  1978  Act 

The  dilemmas  of  a  US  court  confronted  by  the  discretions  and 
obligations  inherent  in  comity,  and  the  cognate  problems  of  the  recog¬ 
nition  of  foreign  bankruptcy  decrees,  including  the  appointment  of 
liquidators,  long  antedated  the  enactment  of  Sections  304  and  305  of  the 
1978  Bankruptcy  Reform  Act.  The  1978  case  of  IIT  v.  Cornfeld 23 
involved  a  number  of  common  and  traditional  features  including,  inter 
alia ,  issues  of  comity  and  the  recognition  of  a  foreign  court’s  appointment 
of  liquidators,  and  testifies  to  at  least  a  tangential  interest  in  international 
comity  as  an  element  in  the  recognition  of  foreign  bankruptcy  decrees, 
although  it  was  decided  prior  to  the  entry  into  force  of,  and  so  without 
reference  to,  the  1978  Reform  Act.  In  that  case  the  entity  (IIT)  which 
had  been  placed  in  liquidation  by  the  Luxembourg  courts  was,  under 
Luxembourg  law,  an  indivision  organisee  which,  the  defendant  Anderson 
contended,  was  ‘merely  a  legal  form  of  joint  ownership’24  so  that  the 
Luxembourg  appointment  of  the  liquidators  of  IIT  ‘should  not  be 
recognized  under  principles  of  international  comity’.25  The  court  brushed 
aside  the  issue  of  the  recognition  of  the  legal  personality  of  IIT  and 
stated: 

The  overriding  issue,  in  the  present  posture  of  the  case,  is  the  capacity  of  the 
liquidators,  appointed  by  a  Luxembourg  court,  to  sue  on  behalf  of  the 
fund.  On  this  issue,  the  factual  background  of  the  liquidation  proceedings  in 
Luxembourg  must  be  briefly  considered.26 

In  the  Southern  District  Court  of  New  York  Judge  Goettel  concluded, 
on  this  point  of  the  liquidators’  capacity,  that  ‘there  can  be  no  doubt 
that,  under  Luxembourg  law,  the  liquidators  are  now  the  legal  representa¬ 
tives  of  the  fund  and  are  authorized  to  sue  and  be  sued  in  its  name’.27 
Anderson  also  argued  that  there  had  been  a  want  of  due  process  in  the 
Luxembourg  proceedings,  in  that  there  had  been  a  'lack  of  formal  notice 
to  the  fundholders  regarding  liquidation’.  On  the  other  hand,  there 
had  been  widespread  publicity,  especially  in  Europe,  concerning  the 
liquidation  and  yet  ‘Anderson  has  been  unable  to  point  to  even  a  single 
objection  to  the  IIT  liquidation  made  by  any  of  the  numerous  fundholders 
in  any  of  the  154  countries  where  they  now  reside’.28  Accordingly,  Judge 
Goettel  held  in  favour  of  the  recognition  of  the  right  of  the  liquidators 
to  sue  and  be  sued  in  the  name  of  IIT  in  the  US  courts  on  the  basis  of 
comity.  Looking  first  to  the  public  policy  issue  he  found  that  recognition 

22  Matter  of  Toga  Mfg.  Ltd.,  28  BR  165  (Bkrptcy.  ED  Mich.  SD  1983).  This  case  is  discussed 
below,  Part  VI. 

23  462  F  Supp.  209  (SDNY  1978).  24  Ibid,  at  214. 

26  Ibid,  at  215.  27  Ibid,  at  216. 


25  Ibid. 
28  Ibid,  at  217. 
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‘of  the  liquidators  would  not  interfere  with  American  policy  or  impair 
the  rights  of  American  citizens’,29  and  then,  under  the  banner  of  the 
universalist  approach,  he  observed  that: 

From  a  practical  standpoint,  recognition  is  a  necessity  if  the  liquidators  are 
to  continue  in  their  difficult  task  of  recouping  the  assets  of  the  fund  that  may 
exist  in  countries  all  over  the  world,  and  their  efforts  to  recover  the  assets  of  a 
worldwide  community  of  investors  is  manifestly  ‘consistent’  with  the  general 
policy  of  the  United  States.30 


In  -In  re  Lineas  Aereas  de  Nicaragua  SA31  (the  first  case  involving  the 
consideration  of  a  Section  304  petition)  the  bankruptcy  court  ordered 
the  turnover  of  all  property  of  the  debtor  located  in  the  US  to  a 
Nicaraguan  representative;  but  it  permitted  actions  already  pending 
in  the  US  against  the  debtor  and  his  property  to  proceed  up  to  and 
through  entry  of  judgment.32  However,  although  the  court  permitted  the 
continuation  of  pending  actions  up  to  and  through  judgment,  it  also 
enjoined  the  litigants  in  those  proceedings  from  enforcing  or  executing 
on  any  judgments  so  obtained  without  first  obtaining  further  leave  from 
the  court.33 

In  the  instant  case  the  provisional  administrator  or  trustee  appointed 
under  Nicaraguan  law  for  the  Nicaraguan  debtor  (the  Nicaraguan  air¬ 
line)  filed  a  Section  304  petition  seeking  a  turnover  of  all  property  of 
the  debtor  located  in  the  US  as  well  as  injunctive  relief  to  stay  the 
commencement  or  continuation  of  all  litigation  in  the  US  against  the 
debtor  or  its  property.  The  court  granted  the  trustee’s  request  for 
the  turnover  of  the  debtor’s  assets,  based  on  the  trustee’s  representations 
to  the  court  that,  although  a  turnover  of  the  assets  was  sought,  none  of 
the  debtor’s  assets  located  in  the  US  would  be  removed  from  the  US, 
and  they  would  be  applied  primarily  to  satisfy  the  debts  owing  to  US 
creditors.34  The  court  added  a  condition,  however,  prohibiting  the  trustee 
from  in  any  way  encumbering,  assigning  or  abandoning  the  debtor’s 
known  assets  located  in  the  US.35  Here  the  court,  while  appearing  to  be 
concerned  about  the  assurance  of  equality  among  all  creditors,  also 
evidenced  its  concern  for  US  creditors  and  sought  to  ensure  that 
eventually  the  bankrupt’s  property  in  the  US  would  be  available  to  meet 
their  claims  at  least  on  a  basis  of  parity  with  the  foreign  creditors.  In  so 
deciding,  it  is  suggested,  the  court  sought  to  strike  an  acceptable  balance 
between  the  policy  of  par  conditio  creditorum  on  the  one  hand  and  the 
local  claims  of  US  creditors  vis-a-vis  US  assets. 

The  next  case  in  the  chronological  series  involved  the  consideration 
of  a  Section  304  petition.  Here  the  bankruptcy  court  of  the  Eastern 
District  of  Virginia  held  that  a  Section  304  petition  for  relief,  requested 
as  ancillary  to  a  foreign  bankruptcy  proceeding,  should  generally  be 


10  BR  790  (Bkrptcy.  SD  Fla.  1981). 
34  Ibid.  36  Ibid. 


29  Ibid. 

32  Ibid,  at  791 . 


30  Ibid. 

33  Ibid. 
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divided  into  two  phases.36  First,  the  court  must  dispose  of  any  timely 
controversion  of  the  petition  before  it  for  relief,  pursuant  to  Section 
304  (b)  of  the  Bankruptcy  Code.  Bankruptcy  Judge  Bonney  defined 
‘controversion’  (the  first  phase)  as  follows: 

As  subsection  (b)  states,  a  party  in  interest  may  timely  controvert  the  petition. 
Controvert  is  not  a  bankruptcy  term  or  word  nor  is  it  a  word  of  art.  Really,  it 
holds  a  common  dictionary  definition.  It  means  to  deny  or  to  take  issue  on.  The 
first  definition  is  perhaps  appropriate  to  a  debtor  who  opposes  action  against  its 
property  in  America.  The  other  would  clearly  fit  creditors  who  oppose  a  foreign 
debtor  seeking  such  relief.37 

If  the  court  should  sustain  any  of  the  objections  of  a  party  in  interest, 
the  petition  would  be  dismissed.38  However,  should  the  court  overrule 
the  elements  of  controversion,  it  will  then  proceed  to  determine  what 
relief,  if  any,  the  debtor  or  his  trustee  would  be  entitled  to  under  Section 
304  (b).  If  the  petition  is  not  controverted,  the  court  will  proceed 
immediately  to  this  second  step. 

It  was  inevitable  that  the  1982  scandals  involving  the  failure  of  the 
Banco  Ambrosiano,39  the  extradition  of  Dr  Francesco  Pazienza,40  the 
death,  under  extremely  suspicious  circumstances,  of  Roberto  Calvi 
(he  was  found  hanged  from  Blackfriars  Bridge,  London)  and  Michele 
Sindonia’s  involvement  with  the  1974  problems  connected  with  the 
failure  of  the  Franklin  National  Bank  (a  bank  operating  in  the  US41) 
should  have  repercussions  in  the  bankruptcy  courts  of  the  US  which 
involved  Section  304  principles.  These  events  gave  rise,  inter  alia,  to 
Matter  of  Calmer  f2  a  case  involving  the  consideration  of  a  Section  304 
petition  which  had  been  filed  by  the  liquidators  who  had  been  appointed 
by  the  Bahamas  Supreme  Court  in  the  voluntary  liquidation  of  the 
Bahamian  organized  and  licensed  Banco  Ambrosiano  Overseas  Limited 
(BAOL).  This  bank  had  been  engaged  in  the  business  of  banking  in  the 
Bahamian  city  of  Nassau  until  the  Bahamas  Ministry  of  Finance 
suspended  its  banking  licence  on  16  July  1982.  The  suspension  was 
ordered,  pursuant  to  the  provisions  of  Bahamas’s  Banks  and  Trust 
Companies  Regulation  Act  1965,  for  the  purpose  of  liquidating  BAOL. 

36  In  re  Egeria  Societa  per  Azione  di  Navigazione,  20  BR  625  (Bkrptcy.  ED  Va.  1982). 

37  Ibid,  at  626.  See  1 1  USC  §  304  (b).  38  In  re  Egeria ,  at  627. 

39  According  to  LEXIS  there  are  around  137  cases  connected  with  the  collapse  and  liquidation 
of  the  Franklin  National  Bank  There  are  two  most  frequently  cited  cases,  namely  US  v.  Franklin 
National  Bank,  512  F  2d  245  (2d  Cir.  1975);  and  In  the  Matter  of  the  Liquidation  of  the  Franklin 
National  Bank,  381  F  Supp.  1390  (EDNY  1974). 

40  See  In  the  Matter  of  Extradition  of  Pazienza,  619  F  Supp.  61 1  (SDNY  1985). 

41  For  the  complicated  history  of  the  negotiations  and  proceedings  for  the  extradition  to  Italy  of 

Sindonia,  after  his  conviction  in  the  US  for  conspiracy  and  substantive  charges  of  fraud  and 
misapplication  of  the  funds  of  the  Franklin  National  Bank,  to  stand  trial  there  for  murder,  extortion 
and  conspiracy  to  commit  extortion,  receiving  stolen  property  and  conspiracy  to  commit  the  crime 
of  receiving  stolen  property,  bankruptcy  fraud,  fraud,  perjury  and  bail  jumping,  see  Matter  of 
Sindonia ,  384  F  Supp.  1437  (EDNY  1984),  US  v.  Sindonia,  636  F  2d  792  (2d  Cir.  1980),  Sindonia 
v.  Grant,  619  F  2d  167  (2d  Cir.  1980).  42  25  BR  621  (Bkrptcy.  SDNY  1982). 
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On  16  August  1982,  pursuant  to  Section  129  of  the  Companies  Act  of 
the  Bahamas  (the  Companies  Act),  a  resolution  was  also  passed  at  a 
BAOL  shareholders’  meeting,  requiring  that  (1)  BAOL  be  wound-up 
voluntarily;  (2)  the  petitioners  be  appointed  its  joint  liquidators;  and  (3) 
petitioners  should  apply  to  the  Bahamas  Supreme  Court  immediately 
for  an  order  providing  that  the  voluntary  liquidation  of  BAOL  should 
continue  under  the  supervision  of  the  Court.  On  19  August  1982 
petitioners  obtained  an  order  directing  that  the  voluntary  liquidation  of 
BAOL  should  continue  subject  to  the  supervision  of  the  Bahamas 
Supreme  Court,  pursuant  to  Sections  147  and  148  of  the  Companies 
Act.  When  the  BAOL  liquidation  was  commenced,  that  bank  had 
clearing,  custodial  and  brokerage  accounts  at  banks  and  financial  insti¬ 
tutions  located  in  the  Southern  District  of  New  York,  where  the  Section 
304  petition  was  filed. 

In  that  petition,  which  was  heard  before  Bankruptcy  Judge  Lifland  in 
the  Southern  District  of  New  York,  the  liquidators  sought:  (1)  to  enjoin 
all  attaching  creditors  from  further  proceedings  against  BAOL  assets; 
(2)  to  enjoin  all  other  creditors  from  initiating  proceedings  against  BAOL 
assets;  (3)  to  enjoin  the  creation,  perfection  and  enforcement  of  any  liens 
against  such  assets,  and  (4)  to  direct  all  claimants  to  BAOL  property  to 
return  all  BAOL  deposits  and  other  property  in  their  hands,  or  that  was 
subsequently  received  by  them,  to  the  Bahamian  court’s  jurisdiction  for 
administration  in  BAOL’s  liquidation  proceeding.  The  petition  was 
controverted  by  Ultrafin  International  Corporation  (Ultrafin),  Arab 
Banking  Corporation  (Arabank),  Bankers  Trust  Company  (Bankers 
Trust),  Bankers  Trust  International  (BTI),  Chase  Manhattan  Bank,  NA 
(Chase),  and  NV  Slavenburg’s  Bank  (Slavenburg). 

Ultrafin  moved  to  dismiss  the  Section  304  petition  on  the  ground  that 
BAOL  was  a  bank  engaged  in  banking  business  in  the  US  and,  therefore, 
was  not  eligible  for  such  a  petition  under  Section  109  (b)  (3)  of  the  Act43 
which  provides,  in  pertinent  part,  that  a  person  may  be  a  debtor  under 
Chapter  7  of  Title  1 1  only  if  such  a  person  is  not  a  foreign  bank  engaged 
in  banking  business  in  the  US.  However,  in  this  case,  the  court  found 
that  BAOL  was  not  engaged  in  the  banking  business  in  the  US  and 
denied  Ultrafin’s  motion  to  dismiss.44 

The  other  parties  controverting  Culmer’s  Section  304  petition  argued 
that  the  interest  contained  in  Section  304  (c)  (2)  —  ‘protection  of  all  claim 
holders  in  the  United  States  against  prejudice  and  inconvenience  in  the 
processing  of  claims  in  such  foreign  proceeding’,  would  be  afforded  no 
weight  if  the  court  exercised  its  power  and  granted  the  relief  requested.45 
In  addition,  Arabank,  Bankers  Trust  and  BTI  tried  to  cast  doubt  on  the 
ability  of  the  Bahamian  liquidation  proceeding  to  ensure  a  just  treatment 
of  all  the  holders  of  the  claims,  and  prevent  preferential  or  fraudulent 

43  1 1  USC  109  (b)  (3). 

44  25  BR  621  at  624  (Bkrptcy.  SDNY  1982).  46  Ibid,  at  628. 
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dispositions  of  property  as  well  as  distribute  the  proceeds  of  the  estate 
substantially  in  accordance  with  the  guidelines  set  out  in  Section  304 
(c)  (1),  (3)  and  (4)  of  the  1978  Reform  Act  and  Title  1 1  of  the  US  Code. 
The  creditors  opposing  the  liquidators’  petition,  however,  had  not 
presented  concrete  evidence  of  any  wrongdoing  on  the  part  of  those 
liquidators,  and  no  concrete  facts  were  ever  elicited  tending  to  impugn 
their  impartiality,  nor  to  impeach  the  regularity  with  which  the  Bahamian 
liquidation  was  proceeding.46 

The  bankruptcy  court  began  its  evaluation  of  the  Section  304  (c) 
guidelines  by  stating  that  ‘[t]hc  central  examination  which  [the  court] 
must  undertake  in  order  to  comply  with  section  304(c)  is  whether  the 
relief  petitioners  seek  will  afford  equality  of  distribution  of  the  available 
assets’.47  Bankruptcy  Judge  Lifland  based  his  interpretation  of  the  Code 
on  a  policy  statement  made  in  the  US  Court  of  Appeals  for  the  Second 
Circuit  that: 

The  theme  of  the  Bankruptcy  Act  is  equality  of  distribution  of  assets  among 
creditors,  .  .  .  and  correlatively  avoidance  of  preference  to  some.  .  .  .  the  road 
to  equity  is  not  a  race  course  for  the  swiftest.48 

In  his  examination  of  the  facts  of  this  case  in  terms  of  the  guidelines 
of  Section  304  (c),  Judge  Lifland  relied  on  its  version  of  par  conditio 
creditorum  as  the  basic  value  underlying  the  legislative  policy  of  that 
provision.  Accordingly,  he  stated  that  it  was  the  Bahamas  Supreme 
Court  that,  in  the  words  of  the  section,  could  ‘best  assure  an  economical 
and  expeditious  administration  of  the  [BAOL]  estate’.49  In  making  this 
decision,  the  court  noted  that  BAOL’s  records  and  employees  were  in 
the  Bahamas,  and  that  the  liquidators  and  their  staffs  were  in  Nassau 
and  thus  were  bound  to  comply  with  the  laws  of  the  Bahamas  and  the 
orders  of  the  Bahamas  Supreme  Court.50  In  addition,  the  court  noted 
that  the  Bahamas  had  by  far  the  greatest  interest  in  BAOL’s  liquidation, 
since  neither  the  US  nor  the  State  of  New  York  had  any  governmental 
or  public  interest  in  BAOL’s  liquidation.51  Bankruptcy  Judge  Lifland 
maintained  that  he  was  ‘not  obliged  to  protect  the  positions  of  fast- 
moving  American  and  foreign  attachment  creditors  over  the  policy 
favoring  uniform  administration  in  a  foreign  court’.52  Thus,  despite  the 
existence  of  American  creditors  who  could,  under  a  pluralist  theory, 
invoke  the  American  courts  to  favour  them  with  regard  to  American 
assets,  Judge  Lifland  applied  the  universalist  theory  and  with  it  the 
policy  of  par  conditio  creditorum. 


46  25  BR  621  at  628  (Bkrptcy.  SDNY  1982).  47  Ibid. 

48  Ibid.,  quoting  Israel  British  Bank  ( London )  Ltd.  v.  Federal  Deposit  Insurance  Corp.,  536  F  2d 
509,  513  (2d  Cir.  1976),  cert,  denied  sub  nom.  Bank  of  the  Commonwealth  v.  Israel  British  Bank 
(London)  Ltd.,  429  US  978  (1976). 

49  25  BR  621  at  628  (Bkrptcy.  SDNY  1982),  quoting  11  USC  §  304  (c). 

50  Ibid.  61  Ibid,  at  628-9. 


52  Ibid,  at  629. 
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V.  Comity  and  the  1978  Act53 

In  many  of  the  foreign  bankruptcy  recognition  cases  coming  before 
the  courts  after  the  1978  Bankruptcy  Reform  Act  entered  into  force, 
comity  as  prescribed  therein  has  played,  as  it  will,  no  doubt,  continue 
to  play,  an  important  role.  In  the  decision  in  Culmer,  for  example,  the 
court  pointed  out  that  all  of  the  factors  listed  in  Section  304  (c)  have 
historically  been  considered  as  lying  within  a  court’s  determination 
‘whether  to  afford  comity  to  a  proceeding  in  a  foreign  nation’.54  The 
comity  doctrine  was  authoritatively  formulated  for  the  courts  of  the  US 
by  the  Supreme  Court  in  the  landmark,  although  much  criticized, 
decision  of  Hilton  v.  Guyot.bb 

The  Culmer  court  also  noted  that  in  New  York,  where  this  case  was 
decided,  the  courts  have  construed  the  exceptions  to  the  comity  doctrine 
even  more  strictly,  stating  that,  ‘foreign-based  rights  should  be  enforced 
unless  the  judicial  enforcement  of  such  a  right  would  be  the  approval 
of  a  transaction  w'hich  is  inherently  vicious,  wicked  or  immoral,  and 
shocking  to  the  prevailing  moral  sense’.56  The  court  then  looked  at  the 
other  relevant  factors  set  out  in  Section  304  (c)  to  determine  whether 
the  evidence  presented  regarding  Bahamian  law  indicated  that  its 
application  would  be  wicked  or  immoral,  or  would  violate  American  law 
and  public  policy. 

Judge  Lifland  first  determined  that  the  BAOL  liquidation  proceeding 
complied  with  Section  304  (c)  (1),  in  that  the  Bahamian  Companies  Act, 
like  US  bankruptcy  law,  provided  ‘a  comprehensive  procedure  for  the 
orderly  and  equitable  distribution  of  BAOL’s  assets  among  all  its 
creditors’,  that  was  in  ‘substantial  conformity  with  US  law’.57  His 
Honour  noted  similarities,  for  example,  between: 

(a)  11  USC  §704  and  the  Bahamian  winding-up  proceeding,  which 
is  fully  supervised  by  the  Bahamas  Supreme  Court,  and  requires 
that  the  liquidators  should  report  regularly  to  the  court  and  to  the 
creditors  and  be  accountable  to  the  court; 

(b)  11  USC  §362  and  §87  of  the  Companies  Act;  these  provisions 
alike  provide  that  creditors  are  forbidden  to  sue  the  debtor  except 
with  the  consent  of  the  court,  and  limits  them  to  claims  in  the 
liquidation;  and 

(c)  1 1  USC  §§  547-8  and  §  165  of  the  Companies  Act,  which  states  that 
preferences  and  fraudulent  conveyances  are  subject  to  avoidance.58 

The  court  also  noted  that  under  the  Companies  Act,  no  preference  is 
given  to  the  claims  of  Bahamian  citizens  as  such.59 

53  II  USC  §  304  (c)  (5).  See  above,  pp.  308-9,  text  accompanying  n.  18. 

54  25  BR  621  at  629  (Bkrptcy.  SDNY  1982). 

55  159  US  1 13  (1895).  See  above,  nn.  10-15  and  accompanying  text. 

56  25  BR  621  at  629  (Bkrptcy.  SDNY  1982),  quoting  Intercontinental  Hotels  Corp.  v.  Golden ,  15 
NY  2d  9  at  13,  254  NYS  2d  527  at  529,  203  NE  2d  210  at  212  (1964). 

57  25  BR  621  at  629  (Bkrptcy.  SDNY  1982.)  08  Ibid,  at  630. 


59  Ibid. 
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When  considering  the  second  guideline  in  Section  304,  namely 
protection  of  claimholders  in  the  US  against  prejudice  and  inconvenience 
in  the  processing  of  claims  in  the  foreign  proceeding,  Judge  Lifland 
noted  that  BTI,  Arabank  and  Slavenburg  had  attempted  to  solicit 
indications  from  the  liquidators  during  the  trial  that  application  of 
Bahamian  law  would  allow  preferential  treatment  to  be  afforded  to 
Bahamian  domestic  creditors  in  a  Bahamian  liquidation  proceeding.  He 
determined  that  none  of  the  objectors  had  submitted  any  convincing 
evidence  of  any  meaningful  divergence  between  American  and  Bahamian 
liquidation  law  in  either  application  or  substance.60  In  fact,  the  court 
held  that  all  of  the  evidence  submitted  indicated  that  BAOL’s  Bahamian 
liquidation  proceedings  fully  satisfied  the  criteria  of  11  USC  §  304  (c) 
(2)  and  that: 

All  claim  holders  in  the  United  States  will  be  adequately  protected  against 
prejudice  and  inconvenience  in  the  processing  of  their  claims  in  the  Bahamian 
liquidation  proceeding.61 

Specifically,  the  court  noted  that  under  Bahamian  law:62 

(a)  adequate  notice  of  the  Bahamian  proceeding  was  required  (Wind¬ 
ing-Up  Rule  60); 

(b)  the  liquidators  were  required  to  report  regularly  to  the  creditors 
and  the  court; 

(c)  each  creditor  was  entitled  to  prove  his  claim  by  affidavit; 

(d)  there  was  no  absolute  time-limit  within  which  a  creditor  had  to 
file  a  claim; 

(e)  each  creditor  whose  claim  was  rejected  had  to  receive  from  the 
liquidators  a  written  statement  of  the  grounds  for  the  rejection 
(Winding-Up  Rule  61); 

(f)  a  creditor  whose  claim  was  rejected  could  appeal  to  the  Bahamas 
Supreme  Court  which  would  decide  the  validity  of  the  claim  de 
novo  (Winding-Up  Rules  62-4);  and 

(g)  the  cost  of  processing  the  claims  of  the  BAOL  creditors  who  had 
controverted  the  Section  304  petition  was  de  minimis  in  comparison 
to  the  amount  of  their  claims.63 

Focusing  his  attention  on  the  mandate  of  11  USC  §  304  (c)  (3), 
Bankruptcy  Judge  Lifland  pointed  out  that  Bahamian  law  specifically 
prohibited  the  preferential  or  fraudulent  disposition  of  BAOL’s  assets.64 
Conversely,  His  Honour  pointed  out  that,  if  BAOL’s  creditors  appearing 
in  the  Section  304  proceeding  were  permitted  to  continue  their  actions, 


60  25  BR  621  at  630  (Bkrptcy.  SDNY  1982). 
Ibid. 


61  Ibid  62  Ibid. 

Ibid,  (citing  Bahamas  Companies  Act  §  165). 


63 
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they  might  be  placed  in  a  position  of  receiving  preferential  treatment.65 
He  then  concluded  that  relief  would  be  proper  under  Section  304  (c)  (4) 
because  the  distribution  of  BAOL’s  estate  in  the  Bahamas  would  be 
substantially  in  accord  with  the  order  and  priorities  prescribed  by  Title 
1 1  of  the  United  States  Code.66  Judge  Lifland  then  held  that,  on  the 
basis  of  the  presentation  ‘by  the  litigants  of  the  Bahamian  liquidation 
laws  and  their  impact  upon  the  factors  enumerated  in  section  304  (c)’,67 
his  affording  recognition  to  the  Bahamian  decrees  through  international 
comity  would  not  violate  American  law  or  public  policy.  Supporting  this 
decision,  the  Culmer  court  noted  that  in  the  Cornfeld  case,  the  liquidation 
laws  of  Canada  were  given  effect  under  the  principle  of  international 
comity.68  His  Honour  pointed  out  that  the  liquidation  laws  of  the 
Bahamas  are  virtually  the  same  as  Canada’s  and  that  as  sister  common 
law  jurisdictions,  both  nations  had  procedures  akin  to  the  US.69  Thus, 
the  court  concluded  that  the  liquidation  laws  of  Canada,  the  Bahamas 
and  the  US  were  substantially  similar. 

Finally,  considering  the  balance  of  equity  in  the  case,  the  Culmer  court 
stated  its  belief  that  granting  the  Section  304  petition  was  ‘altogether 
just  and  appropriate  as  these  creditors  dealt  freely  with  BAOL  and  were 
undoubtedly  aware  that  they  were  dealing  with  a  bank  incorporated 
under  and  subject  to  foreign  law  when  when  they  first  began  doing 
business  with  BAOL’.70  The  court  said  that  ‘[o]ne  who  invests  in  a 
foreign  corporation  subjects  his  investment  to  foreign  law  and  may  not 
seek  to  obtain  greater  rights  than  his  co-creditors  by  suing  in  an  American 
court’.71  Therefore,  since  the  court  found  that  the  record  was  devoid 
of  any  evidence  of  prejudice,  and  because  the  legal  requirements  for 
affording  comity  to  the  BAOL  Bahamian  proceeding  were  satisfied  under 
Section  304  of  the  Bankruptcy  Code,  the  court  granted  the  liquidators 
petition  in  full.72  This  had  the  effect  of  ensuring  complete  control,  by 
the  Bahamian  liquidators  and  through  them  the  Supreme  Court  of  the 
Bahamas,  over  the  assets  of  the  BAOL. 

Again,  in  Angulo  v.  Kedzep  Ltd.™  the  court  was  called  upon  to 
consider  a  Section  304  petition  initiated  by  a  Canadian  trustee  in  the 
process  of  marshalling  the  assets  of  a  Canadian  bankrupt  subsidiary  of 
a  US  enterprise.  The  Canadian  representative  filed  his  petition  for  an 
ancillary  proceeding  in  an  attempt  to  serve  subpoenas  on  several  of  the 
bankrupt  corporation’s  officers  and  on  the  officers  of  its  parent  corporation 
in  the  US.  The  court  held  that  the  ‘scope  of  section  304  as  seen  in  the 
language  of  the  statute  and  its  legislative  history  is  broad  and  flexible 
enough  to  allow  for  an  ancillary  suit  to  be  filed  for  the  purpose  of 

es  ibid  66  Ibid,  at  630-1.  67  Ibid,  at  631. 

68  Cornfeld  v.  Investors  Overseas  Services  Ltd.,  471  F  Supp.  1255,  1259  (SDNY  1979),  affirmed, 
614  F  2d  1286  (2d  Cir.  1979). 

69  25  BR  621  at  631  (Bkrptcy.  SDNY  1982). 

70  Ibid,  at  632.  71  Ibid. 

73  29  BR  417  (Bkrptcy.  SD  Tex.  Houston  Div.  1983). 


72  Ibid. 
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discovery’.74  Since  allowing  discovery  would  best  assure  an  economical 
and  expeditious  administration  of  the  bankrupt’s  estate,  consistent  with 
the  principle  of  comity,  the  court  granted  Kedzep’s  petition.75 

When  some  five  US  creditors  of  the  South  African  shipping  line  Cape 
Lines  Limited  (Cape  Lines),  operating  a  freight  service  between  the  US 
and  South  Africa,  learned  that  a  provisional  winding  up  of  the  company 
had  been  ordered  under  the  laws  of  South  Africa  they  commenced  seven 
maritime  actions  against  it  in  four  different  district  courts  in  the  US. 
These  actions  included  the  service  on  Norton  Lilly  and  Company 
(Norton  Lilly)  of  writs  of  maritime  garnishment  and  attachment  by 
several  of  Cape  Lines’  creditors  in  the  hope  of  seizing  whatever  monies 
or  other  Cape  Lines  assets  were  being  held  by  Norton  Lilly  in  its  capacity 
as  Cape  Lines’  agent.  Norton  Lilly  then  initiated  an  interpleader  action 
in  which  over  500  other  creditors  of  Cape  Lines  were  joined.  Thereafter 
Selwyn  Trakman,  the  South  African  ‘provisional  liquidator’,  filed  the 
present  petition  under  Section  304  of  1 1  USC  on  the  ground  that  Cape 
Lines  was  the  subject  of  a  ‘foreign  proceeding’,76  and  requested  an  order 
staying  all  actions  by  creditors  against  any  Cape  Lines  property  located 
in  the  US,  a  turnover  of  all  Cape  Lines  assets  in  the  hands  of  its  American 
agent,  Norton  Lilly,  and  the  authority  to  avoid  any  preferential  transfers 
of  Cape  Lines  assets  that  might  have  occurred  in  the  US  in  favour  of 
local  creditors  (which  would,  inevitably,  have  been  contrary  to  the 
principle  of  par  conditio  creditorum ).  One  of  Cape  Lines  creditors,  Ceres 
Corporation,  and  Norton  Lilly  sought  to  dismiss  the  petition  on  the 
grounds  that:  (1)  the  court  lacked  subject-matter  jurisdiction  to  entertain 
the  petition;  (2)  the  petition  failed  to  state  a  claim  upon  which  relief 
could  be  granted;  and  (3)  the  petitioner  had  acted  in  bad  faith  and  was 
guilty  of  laches. 

The  basis  of  the  jurisdictional  claim  was  that  the  bankruptcy  court’s 
jurisdiction  did  not  exist  after  the  US  Supreme  Court’s  holding  in 
Northern  Pipeline  Construction  Co.  v.  Marathon  Pipe  Line ,77  where  that 
Court  found  the  bankruptcy  courts’  jurisdictional  grants  by  Congress  in 
the  1978  Reform  Act  to  be  defective.  Judge  Galgay  considered  the 
effectiveness  of  Emergency  Rule  1  under  which  the  bankruptcy  courts 
had  been  operating  since  the  Marathon  decision.  He  recognized  the 
‘jurisdictional  dilemma  posed  by  Marathon  and  the  subsequent  failure 
of  Congress  to  remedy  the  jurisdictional  defect’.78  He  found,  however, 
that  although  some  bankruptcy  courts  had  declared  the  rule  invalid,  it 
had  also  been  upheld  in  some  other  federal  district  courts  and  in  certain 
circuit  courts.  He  found  in  favour  of  jurisdiction  on  grounds  of  principle 
and  policy:  (1)  that  the  court  was  obliged  to  follow  the  decisions  of 
higher  courts  in  the  district,  and,  (2)  because  it  considered  ‘the  chaos 

74  29  BR  417  at  419  (Bkrptcy.  SD  Tex.  Houston  Div.  1983).  75  Ibid.  See  1 1  USC  §  304  (c). 

76  Under  1 1  USC  §  304  (a).  See  In  re  Trakman ,  38  BR  780  (Bkrptcy.  SDNY  1983). 

77  458  US  50  (1982).  78  33  BR  780  at  783  (Bkrptcy.  SDNY  1983). 
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and  dislocations  that  would  arise  from  a  contrary  holding  unconscion¬ 
able’.79  On  these  two  foundations  Judge  Galgay  upheld  the  emergency 
rule  as  valid.  He  said: 

Bankruptcy  courts  have  always  been  courts  of  equity.  A  finding  that  bank¬ 
ruptcy  courts  lacked  jurisdiction  would  work  the  gravest  of  inequities  on 
jobs,  reorganization  efforts  and  the  economic  well  being  of  those  seeking  an 
opportunity  for  a  fresh  start  under  the  Bankruptcy  Code.80 

In  order  to  avoid  redundancy,  and  because  much,  if  not  all,  of  the 
relief  Trakman  sought  was  available  through  Norton  Lilly’s  interpleader 
action  then  before  the  Southern  District  Court  of  New  York,  His 
Honour,  under  Section  305  of  the  Bankruptcy  Code,  suspended  all  the 
Section  304  proceedings  under  Trakman’s  petition.  The  suspension,  His 
Honour  claimed,  lachteve[d]  the  twin  goals  of  preserving  whatever  rights 
had  existed  to  avoid  preferential  transfers  on  the  petition  day,  and 
fostering  judicial  economy  for  the  benefit  of  debtor  and  creditors  alike  .81 
In  this  holding  the  two  principles  of  universalism  and  par  conditio 
creditorum  effectively  operated  together  and,  in  underlying  Judge  Gal- 
gay’s  decision  to  suspend,  but  not  dismiss,  Trakman  s  Section  304 
petition,  assured  that  an  even-handed  equity  would  prevail  amongst  all 
the  parties.  Put  a  slightly  different  way,  it  may  be  observed  that,  although 
the  Section  304  proceeding  was  suspended,  the  policy  of  that  section, 
and  especially  the  doctrine  of  universality,  was  vindicated.  But  it  should 
be  noted  that  the  court  did  not  mention  the  guidelines  contained  in 
Section  304  of  the  Bankruptcy  Code  even  once  in  its  decision.  More 
importantly,  under  its  Section  304  (b)  (1)  powers,  the  court  could  just 
as  easily  have  avoided  redundancy  by  enjoining  the  continuation  of  the 
related  interpleader  action  and  granted  Trakman  s  Section  3°4  petition. 
However,  the  court  did  not  follow  this  alternative  route.  While  it  gave 
no  reason  for  choosing  one  proceeding  over  the  other,  one  may,  however, 
speculate  that,  as  a  result  of  the  US  Supreme  Court  s  decision  in  the 
Marathon  case,  and  especially  because  of  that  Court’s  criticism  of  the 
competence  with  which  Congress  had  endowed  the  bankruptcy  courts, 
Judge  Galgay  was  mindful  that  his  participation  in  the  judicial  process 
and  his  portion  of  the  judicial  power  of  the  US,  such  as  it  had  been 
found  to  be,  should  be  seen  as  derivative,  being  no  more  than  that  of  an 
adjunct82  of  the  District  Court  (despite  what  Congress  had  attempted  to 
accord  to  the  bankruptcy  courts).  Hence  he  was  assiduous  in  demonstrat¬ 
ing  his  obligation  of  assuring  deference  to  the  court  which  effectively 
constituted  the  repository  of  the  judicial  power  under  which  his  own 
tribunal  operated.  If  this  had  been  Judge  Galgay’s  consideration,  then 

79  Jbid  80  Ibid.  81  Ibid,  at  784. 

82  Northern  Pipeline  Construction  v.  Marathon  Pipe  Line  Company ,  192  S  Ct.  2858  at  2874-80 
(1982);  cf.  Justice  White,  ibid,  at  2891-4.  See  also  Pacemaker  Diagnostic  Clinic  v.  lnstromedix,  712 
F  2d  1305  (8th  Cir.  1983). 
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his  attention  to  the  possible  implications  of  the  Marathon  case  would 
have  been  reinforced  by  the  holding  of  the  US  District  Court  for  the 
Eastern  District  of  Virginia,  Norfolk  Division,  in  Ciel  y  Cia  SA  v. 
Nereide  Societa  di  Navigazione83  (Judge  Clarke),  which  found  that 
Marathon  precluded  a  bankruptcy  court  from  hearing  and  deciding 
Admiralty  questions.  The  District  Court  also  distinguished  Culmer,8i 
which  counsel  for  the  defendants  had  invited  Judge  Clarke  to  apply  in 
the  instant  case.  His  Honour  pointed  out  that: 

While  this  case  does  deal  with  1 1  USC  §  304  of  the  Bankruptcy  Code,  which 
is  the  same  section  the  commissioner  is  proceeding  under  here,  there  is  one 
striking  and  clearly  distinguishing  difference.  In  the  case  at  bar,  we  are  dealing 
with  questions  of  admiralty.  The  very  asset  in  dispute,  the  SORRENTO,  is  a 
ship.  We  have  various  creditors  who  have  followed  the  historical  and  traditional 
means  of  protecting  an  admiralty  claim,  they  have  attached  the  ship  in  question. 
In  Ambrosiano,  the  Court  was  dealing  with  certain  bank  accounts  of  the  debtor. 
It  is  the  unique  and  transient  nature  of  admiralty  claims  which  requires  that 
creditors  be  allowed  to  pursue  their  claims  wherever  they  may  find  and  attach 
the  debtor’s  ship.85 

On  the  other  hand,  in  Cunard  Steamship  Co.  v.  Salen  Reefers  Services 
AB,8%  the  Southern  District  Court  of  New  York  was  confronted  by  the 
competing  claim  of  an  English  company’s  Admiralty  attachment  under 
the  supplementary  federal  rules  of  civil  procedure  for  Admiralty  actions 
in  that  court  and  those  of  a  Swedish  court’s  announcement  of  a 
Scandinavian  enterprise’s  bankruptcy — with  its  consequential  stay  on 
creditors’  actions  on  behalf  of  their  own  claims.  (The  object  of  the 
English  company’s  American  Admiralty  attachment  was  to  force  a 
London  arbitration  of  an  alleged  debt  between  the  English  and  the 
Swedish  corporations.)  Armed  with  the  Swedish  bankruptcy  judgments 
the  Swedish  enterprise  sought  to  have  the  District  Court  vacate  the 
Admiralty  attachment  on  grounds  of  international  comity. 

District  Judge  Sweet  found  that  in  the  case  before  him  the  policy  of 
the  US  would  be  ‘furthered  by  extending  comity  to  the  Swedish  court’.87 
In  so  finding  His  Honour,  in  effect,  recognized  the  cogency  of  the 
principle  of  universality  in  observing  that  ‘the  Swedish  court’s  ruling 
will  facilitate  the  orderly  and  systematic  distribution  of  the  assets  of 
Salen  and  avoid  .  .  .  piecemeal  litigation  .  .  ,’.88  On  the  other  hand,  Judge 
Sweet’s  observation  that  ‘this  case  .  .  .  involves  a  Swedish  court’s 
determination  of  bankruptcy  of  a  Swedish  company  and  no  rights  of 
United  States  citizens  are  involved’89  is  surely  pregnant  with  an  impli¬ 
cation  that,  should  US  citizens’  claims  have  been  involved,  he  might 

83  28  BR  378  (ED  Va.  Norfolk  D  1983). 

84  See  above,  nn.  46-69  and  accompanying  text. 

85  28  BR  378  at  382  (ED  Va.  Norfolk  D  1983). 

86  49  BR  614  (Bkrptcy.  SDNY),  affirmed,  773  F  2d  452  (2d  Cir.  1985). 

87  Ibid,  at  618.  88  Ibid.  89  Ibid. 
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well  have  reconsidered  his  adherence  to  the  principle  of  universality.  Be 
that  as  it  may,  a  significant  point  remains:  although  entitled  to  comity, 
the  Swedish  court  was  not  a  sister  common  law  jurisdiction. 

The  presence  of  American  creditors,  their  allegation  that  a  foreign 
(Dubai)  bankruptcy  judgment  was  a  fraudulent  attempt  to  exclude  the 
plaintiff’s  debt,  and  the  fact  that  the  bankruptcy  decree  had  been  issued 
by  an  authority  (the  Crown  Prince  and  Deputy  Ruler  of  Dubai)  which 
was  definitely  not  a  sister  common  law  jurisdiction,  all  tend  to  constitute 
the  decision  of  Chief  District  Judge  Motley  in  Drexel  Burnham  Lambert 
Group  Inc.  v.  Galadari"  an  interesting  statement.  The  Chief  Judge  found 
that  the  Dubai  appointment  of  a  Committee  of  Receivers,  the  Crown 
Prince’s  restrictive  definition  of  assets  available  for  distribution  by  the 
receivers,  and  his  decree  of  what  constituted  a  ‘secured  debt’  (which 
effectively  excluded  the  plaintiff’s  security)  were  ‘not  facially  unfair’.91 
His  Honour  permitted  no  investigation  of  the  facts  alleged  by  the  plaintiff 
that  a  fraudulent  collusion  between  the  bankrupt,  his  Committee  of 
Receivers,  and  the  Crown  Prince,  had  existed  and  that  this  fact  effectively 
vitiated  an  obligation  incumbent  on  the  American  courts  to  observe 
deference  towards  the  Dubai  decree  on  the  basis  of  international  comity. 

The  Lambert  Group  had  sued  a  speculator  in  commodities  (Galadari, 
a  citizen  of  Dubai)  on  a  note  for  approximately  Si 9  million  of  which  Si 2 
million  had  remained  unpaid.  The  defendant  was  also  a  major  Middle 
Eastern  banking  personality.  He  had  sought  dismissal  on,  inter  alia,  the 
ground  that  principles  of  international  comity  required  American  courts 
‘to  defer  to  the  comprehensive  liquidation  procedure  already  underway 
in  Dubai’.92  In  granting  the  defendant’s  motion  for  dismissal  of  the 
Drexel  Group’s  suit  on  the  note,  His  Honour  observed: 

American  courts  should  defer  to  bankruptcy  proceedings  in  other  countries 
which  are  essentially  fair.  Under  New  York  law  as  well,  foreign  decrees  and 
proceedings  will  be  given  respect  under  principles  of  international  comity  in 
the  absence  of  significant  countervailing  public  policy  reasons,  even  if  the  result 
under  the  foreign  proceeding  would  be  different  than  under  American  law.93 

The  Second  Circuit  Court  of  Appeals  vacated  and  remanded  Judge 
Motley’s  dismissal  of  the  plaintiff’s  claim  on  the  ground  that  in  this  case 
no  deference  was  owed,  ipso  facto,  by  American  courts  on  the  ground  of 
comity.94  Instead,  the  District  Court  was  called  upon  to  investigate  the 
factual  basis  of  the  plaintiff’s  claim  that  comity  was  inapplicable  because 
the  Dubai  decree  was  a  fraudulent  attempt  to  deprive  Drexel  of  its 
security  interest  in  the  shares  of  a  leading  Middle  Eastern  bank,  the 
Union  Bank  of  the  Middle  East  (Union),  which  Galadari  had  pledged 


90  610  F  Sudd  i  14  (SDNY),  affirmed  in  part  and  reversed  in  part,  777  F  2d  877  (2d  Cir.  1985). 

92  TKiH  ot  i  1 G 

91  Ibid  at  1 19.  lb,d  at  Il0‘ 

93  Ibid  at  1 18,  citing,  inter  alia ,  Intercontinental  Hotels  Corporation  v.  Golden ,  15  NY  2d  9,  13, 

203  NE  2d  210,  21 1,  245  NYS  2d  527,  529  (Ct.  App.  1964) 

94  Drexel  Burnham  Lambert  Group  Inc.  v.  Galadari,  777  F  2d  877  (2d  Cir.  1985). 
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to  the  Group  as  collateral  for  a  promissory  note.  In  addition,  Drexel 
contended  that,  in  contrast  with  the  procedures  followed  by  US  courts, 
the  ‘Committee  will  function  in  the  dual  role  of  a  bankruptcy  trustee 
and  a  bankruptcy  court’  with  very  limited  appellate  review.95 

Citing  Cunard  Steamship  Co.  v.  Salen  Reefer  Services  AB96  for  the 
proposition  that  ‘American  courts  have  consistently  recognized  the 
interest  of  foreign  courts  in  liquidating  or  winding  up  the  affairs  of 
their  own  domestic  business  entities’,97  the  Second  Circuit  pointed  to 
‘exceptions  and  limitations  to  this  policy’.98  In  addition  to  the  usual 
requirements  that  the  foreign  authority  should  have  jurisdiction  over  the 
bankrupt,  the  Court  pointed  out  that  the  foreign  proceedings  should  not 
result  in  injustice  to  American  citizens  or  violate  the  law  or  public  policy 
of  the  US  nor  of  the  state  (for  example  New  York)  wherein  recognition 
is  sought  for  the  foreign  judgment.  In  view  of  the  fact  that  Drexel’s 
allegations  were  not  given  a  hearing  and  that  Drexel’s  efforts  to  establish 
facts  through  the  ordinary  process  of  discovery  all  ‘met  with  a  stone 
wall’  (including  the  Committee  of  Receivers’  refusal  to  answer  a  single 
Drexel  interrogatory)  the  Court  of  Appeals  called  for  requisite  discovery 
and  an  evidentiary  hearing.  It  was,  it  is  suggested,  also  germane  that  the 
Committee  of  Receivers  did  not  bring  an  ancillary  bankruptcy  proceeding 
under  Section  304  which,  of  course,  would  have  given  Drexel  the 
opportunity  of  controverting  the  claim  for  recognition. 

The  Circuit  Court  of  Appeals,  observing  that  ‘the  Dubai  decree 
appears  to  be  Dubai’s  first  attempt  to  frame  an  insolvency  law’, 
distinguished  Clarkson  Co.  v.  Shaheen 99  on  the  ground  that  with  the 
Dubai  bankruptcy  ‘the  district  court  [was]  sending  Drexel  into  uncharted 
territory’.100  It  therefore  decided  that  ‘in  fairness  to  Drexel  ...  it  should 
have  been  afforded  reasonable  discovery  and  an  evidentiary  hearing’.101 

This  case  rested  on  rather  unique  facts.  The  vacating  of  Chief  Judge 
Motley’s  application  of  international  comity  should  not  disturb  those 
who  see  in  the  1978  Reform  Act  and  the  cases  of  this  decade  a  ‘trend 
toward  greater  recognition  of  foreign  proceedings’  and  ‘a  move  away 
from  territorial  views  of  international  insolvency’.102  Rather,  the  sound 
operation  of  an  internationalist  and  universalist  approach  to  the  recog¬ 
nition  of  foreign  judgments  should  be  based  on  the  premiss  that  they 
are  not  vitiated  by  fraud  so  that,  when  that  basis  for  repudiation  is 
alleged,  it  should  be  thoroughly  investigated.  Secondly,  in  regimes  where 
the  proceedings  may  merely  be  soi  disant  ‘judicial’,  or  ‘bankruptcy’,  the 
provenance  of  the  decree  should  also  be  investigated  in  the  name  of 
simple  justice  and  whether  or  not  the  alleging  party  is  an  American 

95  Ibid,  at  880.  96  773  F  2d  452  (2d  Cir.  1985). 

97  Ibid  at  458,  quoted  777  F  2d  877  at  880  (2d  Cir.  1985).  98  Ibid. 

99  544  F  2d  624  (2d  Cir.  1976).  See  777  F  2d  877  at  881  (2d  Cir.  1985). 

100  Ibid.  101  Ibid. 

102  Unger,  ‘United  States  Recogntion  of  Foreign  Bankruptcies’,  International  Lawyer ,  19  (1985), 

P-  5153- 


FOREIGN  BANKRUPTCY  DECREES 


323 


citizen.  Indeed,  the  inherent  justice  of  the  procedure  indicated  under 
Section  304,  and  the  possibility  of  the  controversion  of  such  ancillary 
proceedings,  is  highlighted  in  this  case,  where  the  tactics  of  the  defence 
were  successful  in  the  lower  court  and  only  effectively  countered  by  the 
Court  of  Appeals’  refusal  to  allow  the  defendant  to  avoid  the  contest  and 
remain  behind  defences  w'hen  he  should  be  championing  his  rights  in 
the  open. 


VI.  Reading  Comity  in  the  Negative 

Comity,  of  course,  has  long  been  a  very  important  basis  for  the 
recognition  and  reception  of  foreign  judgments  in  many  areas.  Further¬ 
more,  as  Hilton  v.  Guyot  tells  us,  it  may  also  be  read  to  show  the  outer 
limits  or  negative  aspects  of  recognition  which  may,  or  should,  be 
refused.  While  the  reciprocity  requirement  laid  down  in  Hilton  v.  Guyot 
has  already  been  pointed  out,103  the  fact  of  its  having  been  considerably 
blown  upon  and  distinguished  has  also  been  pointed  out.  Recently  that 
controversial  decision  has  received  respectful  approbation,  and  it  was 
treated  as  authority  by  the  Court  of  Appeals  for  the  District  of  Columbia 
wffen  that  court  refused  to  recognize  an  English  anti-suit  injunction  in 
Laker  Airways  v.  Sabena,  Belgian  World  Airways.104  This  case  was,  if 
not  unique,  at  least  freakish.  It  unbecomingly  staged  a  stark  confrontation 
in  an  impatient  American  arena,  of  the  conflicting  policies  of  the  US  and 
the  UK  regarding  the  reach  of  American  courts.  It  arose  from  complex 
litigation  which  had  been  begun  in  an  anti-trust  triple  damage  suit 
brought  by  the  liquidator  of  a  bankrupt  UK  corporation  (established  on 
the  island  of  Jersey)  against  the  world’s  leading  airlines  (members  of  the 
International  Air  Transport  Association  (IATA))  alleging  a  conspiracy 
to  charge  predatory  fares  in  order  to  drive  the  plaintiff  corporation  out 
of  the  transatlantic  air  passenger  traffic  business.  Laker  Airways  also 
sued  the  Midland  Bank  (a  UK  bank)  and  McDonnell-Douglas  (US 
aircraft  manufacturer  and  supplier)  on  the  grounds  that,  by  refusing  to 
reschedule  outstanding  loans  owed  by  the  airline,  they  were,  under 
threats,  complying  with  demands  made  by  the  IATA  conspirators. 

As  a  result  of  manoeuvres  in  the  English  courts  the  present  Laker  suit 
was  only  against  KLM  and  Sabena.  Laker  had  sought,  and  had  been 
granted,  a  defensive  preliminary  injunction  in  the  District  Court  of  the 
District  of  Columbia  restraining  these  remaining  defendants  in  his  anti¬ 
trust  suit  from  taking  part  in  an  English  action  for  an  anti-suit  injunction 
which  the  other  defendants  in  Laker’s  anti-trust  suit  were  pursuing. 
With  Circuit  Judge  Starr  dissenting,  the  Court  of  Appeals,  per  Circuit 
Judge  Wilkey,  decided  that  in  this  case  comity  did  not  provide  a  basis 
for  the  recognition  of  the  English  interim  anti-suit  injunction  obtained 

103  See  above,  n.  14  and  accompanying  text. 

i°4  yjj  p  2d  909  (DC  Cir.  1984). 
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by  Sabena  and  KLM  against  Laker.  This  had  the  result  of  entitling  the 
District  Court  to  grant  its  defensive  injunction  against  those  airlines  and 
to  permit  Laker  to  continue  with  his  American  anti-trust  suit  against 
them  in  the  District  Court  of  the  District  of  Columbia. 

In  his  opinion  for  the  Court  of  Appeals,  Judge  Wilkey  first  of  all 
acknowledged  the  importance,  today,  of  international  comity,105  and  in 
going  beyond  the  narrow  limits  of  Hilton  v.  Guyot,  he  professed  his  faith 
in  comity  in  the  following  words: 

Comity  is  a  necessary  outgrowth  of  our  international  system  of  politically 
independent  socio-economically  interdependent  nation  states.  As  surely  as 
people,  products  and  problems  move  freely  among  adjoining  countries,  so  national 
interests  cross  territorial  borders.  But  no  nation  can  expect  its  laws  to  reach  further 
than  its  jurisdiction  to  prescribe,  adjudicate,  and  enforce.  Every  nation  must  often 
rely  on  other  countries  to  help  it  achieve  its  regulatory  expectations.  Thus,  comity 
compels  national  courts  to  act  at  all  times  to  increase  the  international  legal  ties 
that  advance  the  rule  of  law  within  and  among  nations.106 

But,  in  the  next  paragraph,  Judge  Wilkey  insisted  on  limitations  to 
the  application  of  comity  which  arise  when  the  laws  of  the  relevant  States 
exhibit  inconsistent  policies.  He  stressed  that,  ‘although  reciprocity  may 
no  longer  be  an  absolute  prerequisite  to  comity’,107 

No  nation  is  under  an  unremitting  obligation  to  enforce  foreign  interests 
which  are  fundamentally  prejudicial  to  those  of  the  domestic  forum.  Thus,  from 
the  earliest  times,  authorities  have  recognized  that  the  obligation  of  comity 
expires  when  the  strong  public  policies  of  the  forum  are  vitiated  by  the  foreign 
act.108 

He  argued  that,  in  the  instant  case,  such  a  confrontation  of  antagonistic 
policies  was  clearly  manifested.  Hence  comity  should  be  refused.  In 
elaborating  his  reasons  for  the  refusal  he  stated: 

There  is  simply  no  visible  reason  why  the  British  Executive,  followed  by  the 
British  courts,  should  bar  Laker’s  assertion  of  a  legitimate  cause  of  action  in 
the  American  courts,  except  that  the  British  government  is  intent  upon 
frustrating  the  antitrust  policies  of  the  elective  branches  of  the  American 
government.  The  effort  of  the  British  therefore  is  not  to  see  that  justice  is  done 
anywhere,  either  in  the  United  States  or  British  courts,  but  to  frustrate  the 
enforcement  of  American  law  in  American  courts  against  companies  doing 
business  in  America.109 

In  clarification  of  the  relevance  of  the  Laker  litigation  to  the  present 
topic,  it  is  well  to  point  out  that  public  policy,  rather  than  reciprocity, 
was  stressed  as  the  touchstone  and,  secondly,  that  the  District  Court  and 
the  Court  of  Appeals  for  the  District  of  Columbia  had  no  difficulty  in 
accepting  Laker’s  bankruptcy  and  his  airline’s  liquidators. 

105  See  above,  nn.  5-8  and  accompanying  text.  See  also  above,  n.  14. 

106  7  31  F  2d  at  937  (DC  Cir.  1984).  107 

108  Ibid,  (footnotes  omitted). 


Ibid,  (footnotes  omitted). 

109  Ibid,  at  940. 
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As  far  as  the  eligibility  of  foreign  bankruptcy  judgments  for  recognition 
before  the  passage  of  the  1978  Reform  Act  is  concerned,  Clarkson  Co. 
Ltd.  v.  Shaheen 110  provides  a  useful  starting  point.  On  its  determination 
that,  after  a  week-long  adversarial  hearing  at  which  they  were  represented 
by  counsel,  two  interrelated  Canadian  companies,  Provincial  Refining 
Co.  (PRC)  and  Newfoundland  Refining  Co.  (NRC)  were  bankrupt,  the 
Supreme  Court  of  Newfoundland,  Canada,  appointed  Clarkson  as  their 
trustee.  The  two  companies  were  organized  under  the  laws  of  Canada. 
They  were  commonly  owned  and  had  executive  offices  and  did  business 
in  New  York.  The  Southern  District  Court  of  New  York  (Judge  Owen) 
granted  the  trustee  a  preliminary  injunction  requiring  the  officials  of 
the  two  companies  (appellants  in  the  instant  case)  to  turn  over  their 
records  to  Clarkson  and  restraining  those  officials  from  disbursing  or 
secreting  corporate  property  either  in  their  hands  or  coming  into  their 
hands. 

The  case  had  been  further  complicated  by  the  fact  that  the  day  after 
Judge  Owen  granted  his  preliminary  injunction,  the  companies’  officials 
obtained  an  ex  parte  order  from  the  New  York  Supreme  Court  preventing 
Clarkson  from  further  examining  the  PRC  and  NRC  records.  Sub¬ 
sequently  the  District  Court  held  both  that  the  trustee  had  a  lawful  right 
to  all  the  property  of  the  bankrupt  companies  and  that  ‘there  is  an 
enormous  risk  of  irreparable  injury  to  the  trustee  because  the  records 
‘may  well  be  destroyed’.111 

In  the  Second  Circuit  Court  of  Appeals  the  appellants  collaterally 
attacked  Clarkson’s  appointment.  They  argued  that  the  Newfoundland 
judgment  was  not  entitled  to  comity  on  the  ground  that  it  had  been 
tainted  with  fraud  and  because  the  New  York  policy  against  assignments 
for  purposes  of  litigation  had  been  violated.  The  Court  of  Appeals  found 
both  of  these  arguments  to  be  without  merit  and  affirmed  the  district 
court’s  grant  of  the  preliminary  injunction.  The  Court  of  Appeals 
expressed  in  clear  terms  the  meaning  and  functions  of  comity  in  the 
bankruptcy  context — especially  when  sister  common  law  jurisdictions 
are  involved.  Circuit  Judge  Oakes  explained: 

The  doctrine  of  comity  .  .  .  applies  in  the  state  of  New  York.  .  .  .  Under  it, 
New  York  courts  recognize  the  statutory  title  of  an  alien  trustee  in  bankruptcy, 
as  long  as  the  foreign  court  had  jurisdiction  over  the  bankrupt  and  the  foreign 
proceeding  has  not  resulted  in  injustice  to  New  York  citizens,  prejudice  to 
creditors’  New  York  statutory  remedies,  or  violation  of  the  laws  or  public  policy 
of  the  state.  .  .  .  These  exceptions  are  construed  especially  narrowly  when  the 
alien  jurisdiction  is,  like  Canada,  a  sister  common  law  jurisdiction  with 
procedures  akin  to  our  own.  Canadian  trustees  in  bankruptcy  with  appropriate 
authority  have  been  held  entitled  to  recognition  .  .  .  and  Canadian  judgments 
have  been  held  entitled  to  credit.  .  .  .  New  York  courts  have  given  foreign 
trustees  injunctive  or  related  relief  to  obtain  possession  of  property  .  .  •  and 

544  F  2d  624  (2d  Cir.  1976). 
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Ibid,  at  627. 


326 


THE  RECOGNITION  OF 


Canadian  courts  have  also  given  this  form  of  relief  to  a  trustee  appointed  in  the 
United  States.112 

In  the  light  of  these  expressions  it  is  of  interest  to  note  that  the  reliance 
of  Bankruptcy  Judge  Graves  on  Clarkson  v.  Shaheen,  in  his  opinion  in 
Toga  Manufacturing  Ltd.113  (which,  unlike  Clarkson,  was  decided  after 
the  entry  into  force  of  the  1978  Bankruptcy  Reform  Act),  may  raise 
questions  of  the  appropriateness  of  applying  that  precedent  under  the 
circumstances  of  Toga,  and  hence  of  the  bankruptcy  judge’s  perception 
of  the  intended  effect  of  that  Act  in  cases  involving  the  recognition  of 
foreign  judgments.  Indeed,  he  appears  to  have  taken,  as  if  for  the  text 
of  his  sermon,114  the  Supreme  Court  of  the  US  decision  in  Harrison  v. 
Sterryllh  and  found  affirmation  of  this  early,  Hobbesian,116  view  in  the 
slightly  later  decision  of  Ogden  v.  Saunders.111  In  Toga  a  Section  304 
petition  was  filed  by  the  Canadian  court-appointed  trustee  of  Toga 
Manufacturing  Limited.  Toga  was  a  Canadian  corporation  in  liquidation 
in  Canada.  It  had  been  adjudged  bankrupt  there.  In  his  petition,  Toga’s 
trustee  requested  an  injunction  against  all  of  Toga’s  creditors  from 
commencing  any  actions  against,  or  continuing  actions  against,  Toga  or 
its  assets.118  The  trustee  also  sought  an  order  directing  the  Michigan 
State  Wayne  County  Circuit  Court  to  turn  over  to  the  trustee  $2 15,000, 
owed  to  Toga  by  several  US  firms,  which  had  been  garnished  by  Peter 
T.  Hesse  Enterprises,  Inc.  (Hesse),  an  American  lien  creditor,  and  placed 
in  escrow  while  an  appeal  was  pending  concerning  who  was  entitled  to 
it.  Giving  two  reasons,  Bankruptcy  Judge  Graves  denied  Toga’s  trustee 
the  relief  he  sought. 

First,  His  Honour  noted  that  since  Hesse  would  most  likely  be 
considered  an  ‘ordinary  creditor’  under  Canadian  law,  rather  than  a  lien 
creditor,  as  under  US  law,  it  would  not  receive  the  same  priority 
recognition,  ‘substantially  in  accordance  with  the  order  prescribed  by 

112  544  F  2d  624  at  629-30  (2d  Cir.  1976). 

28  BR  165  (Bkrptcy.  ED  Mich.  SD  1983).  114  28  BR  165,  167  (Bkrptcy.  1983). 

115  9  US  (5  Cranch)  289,  302  (1809).  See  p.  303  above,  quotation  accompanying  n.  3.  Judge 
Graves  reproduced  the  same  sentence,  as  authority,  as  that  used  in  this  article  to  illustrate  the 
polarity  of  possible  positions  which  can  be  taken  with  regard  to  recognition. 

116  Hobbes,  imagining  the  life  of  the  individual  human  being  without  ‘civil  society’  or  that 
between  States  where  no  transnational  or  international  bonds  exist,  wrote: 

And  because  the  condition  of  man  ...  is  a  condition  of  war  of  everyone  against  everyone  ...  it 

followeth  that  in  such  a  condition,  every  man  has  a  right  to  everything;  even  to  another’s  body’: 

Leviathan  (1651),  Part  I,  ch.  14,  at  p.  64. 

See  also  Homer  s  description  of  the  Cyclops  condition  as  giving  a  graphic  description  of  the 
underlying  concept  of  the  world  of  the  pluralist  approach: 

‘Mootless  are  they  and  lawless. 

On  the  peaks  of  mountains  high  they  dwell  in  hollow  caves, 

Where  each  his  own  caw  deals  to  wife  and  child 

In  sovereign  disregard  of  all  his  peers’: 

Odyssey ,  Book  9,  lines  112-15,  quoted  Plato,  Laws ,  Book  2,  para  640B. 

117  25  US  (12  Wheat.)  213  (1827).  1,8  28  BR  165  (Bkrptcy.  ED  Mich.  SD  1983),  at  167. 
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Title  n\  as  required  by  Section  304  (c)  (4)  of  the  Bankruptcy  Code.119 
His  Honour’s  point,  stated  simply,  was  that,  under  1 1  USC  §  507,  Hesse 
would  have  been  one  of  the  first  creditors  to  receive  payment.  Under 
Canadian  law,  by  contrast,  Hesse  would  not  have  received  any  preference. 

Secondly,  Judge  Graves  held  that  under  the  doctrine  of  comity,  as 
interpreted  in  New  York,  the  Canadian  bankruptcy  proceeding  was  not 
entitled  to  recognition.120  To  support  this  holding,  the  court  cited  Clarkson 
Co.  Ltd.  v.  Shaheen ,121  where  the  US  Court  of  Appeals  for  the  Second 
Circuit  held  that  the  statutory  title  of  an  alien  trustee  in  bankruptcy  would 
be  recognized  only  if  ‘the  foreign  proceeding  has  not  resulted  in  injustice 
to  New  York  citizens,  prejudice  to  creditors’  New  York  statutory  rem¬ 
edies,  or  violation  of  the  laws  or  public  policy  of  the  state’.12-  In  addition, 
in  its  discussion  of  its  comity  holding,  the  court  referred  to  a  Canadian 
Supreme  Court  decision,  Macdonald  v .  Georgia  Bay  Lumber  Co.,123  where 
the  Canadian  court  held  that  a  judgment  rendered  by  a  US  court  in  bank¬ 
ruptcy  directing  the  turnover  of  real  estate  in  Canada,  owned  by  the  Amer¬ 
ican  bankrupt,  to  the  trustee  in  the  US  bankruptcy  proceeding,  had  no 
effect  in  Canada.124  This  suggests  that  the  court  considered  reciprocity  to 
constitute  an  element  of  comity  and  hence  a  factor  justifying  its  decision 
not  to  recognize  the  Canadian  proceeding. 

Judge  Graves’s  equation  of  comity  with  the  limited  concept  of 
reciprocity  laid  down  in  Hilton  v.  Guyot 125  (which,  as  has  been  previously 
stressed,  has  frequently  been  criticized  and  distinguished  although  not 
overruled126)  was  in  the  restrictive  and  possibly  misleading  formulation 
that  ‘a  US  court  should  recognize  a  foreign  judgment  only  to  the  extent 
that  the  foreign  court  would  recognize  the  same  judgment  rendered  by 
an  American  court’.12'  His  Honour,  unfortunately,  appeared  unaware 
that  his  concept  of  the  reciprocity  criterion,  however,  has  been  severely 
criticized  in  the  US  and  has  not  been  followed  in  many  states  of  the 
Union,128  despite  the  Hilton  case’s  authority  as  having  been  enunciated 
by  theUnited  States  Supreme  Court.129  Indeed,  although  this  case  may 


119  Ibid,  at  168.  See  The  Canadian  Credit  Men's  Trust  Association  Ltd.  v.  Bear  Trucking  Ltd., 
[1959]  SCR  31 1  (Supreme  Court  of  Canada  1959)- 

120  28  BR  165  (Bkrptcy.  ED  Mich.  SD  1983),  at  170. 

121  544  F  2d  624  (2d  Cir.  1976);  see  above  nn.  101-3. 

122  Ibid,  at  629,  citing  Cole  v.  Cunningham ,  133  US  107  at  122-3  (1890). 

123  2  SCR  364  (Supreme  Court  of  Canada  1878).  124  28  BR  163  at  170  (Bkrptcy.  19  3). 


125  159  US  1 13  at  164  (1895).  See,  above,  nn. 

126  See  above,  n.  14. 


1-14  and  accompanying  text. 

Guyot,  159  US  113  at 


127  28  BR  165  at  169  (Bkrptcy.  ED  Mich.  SD  1983),  quoting  Hilton  v 

^“Vor  some  references  to  publicists  critical  of  the  reciprocity  requirement  in  recognition  matters 
and  citations  to  some  state  court  cases  in  which  Hilton  v.  Guyot  has  not  been  followed  see  above, 


n.  14. 

129  For  a  discussion  of  the  issue  of  stare 
observe  a  higher  standard  of  deference  to 
underlying  the  Supreme  Court’s  holding 
n.  14. 


decisis,  of  the  competence  of  state  and  federal  courts  to 
foreign  judgments  and  of  the  specific  nature  of  the  facts 
in  Hilton  v.  Guyot,  in  the  present  context,  see  above, 
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seem,  at  first  blush,  to  swim  against  the  tide  of  opinion  and  the  trend  of 
decision  with  regard  to  the  significance  of  reciprocity,  Judge  Graves’s 
holding  is  made  even  more  bizarre  by  the  fact  that  it  flies  in  the  face  of 
Ritchie  v.  McMullen ,130  which  was  decided  on  the  same  day  as  Hilton  v. 
Guyot.  In  Ritchie  the  Supreme  Court  pronounced  the  duty  to  recognize 
and  enforce  an  Ontario  judgment  without  examining  the  merits.  Here 
reciprocity  did  have  a  part  to  play,  it  is  true,  but  not  in  terms  of 
reciprocity  (or  rather  identity)  of  the  substantive  rights  involved,  as 
Judge  Graves  insisted,  but  of  reciprocity  in  the  mutual  recognition  and 
enforcement  of  judgments  and  decrees  without  any  examination  of 
the  merits.  Indeed,  this  distinction,  which  is  necessary  to  explain  the 
consistency  of  Hilton  v.  Guyot  with  Ritchie  v.  McMullen,  raises  the 
question  whether  Judge  Graves  correctly  understood  the  concept  of 
reciprocity  as  applied  by  the  US  Supreme  Court  in  Hilton  v.  Guyot. 
Reciprocity  here,  too,  related  to  reciprocity  of  recognition,  but  not 
necessarily  reciprocity  in  terms  of  the  underlying  substantive  rights. 

Perhaps  more  significant  than  Hilton  v.  Guyot’ s  almost  a  century-old 
interpretation  of  the  concept  of  comity,  as  it  is  drawn  into  the  problems 
of  the  recognition  of  foreign  bankruptcy  decrees  under  Section  305  of 
the  1978  Act,  is  the  fact  that  Judge  Graves  had  to  hand,  but  rejected 
(mistakenly,  it  is  respectfully  suggested)  a  more  contemporary  guide. 
This  guide  also  specifically  relates  to  comity  in  the  recognition  of 
judgments  between  the  US  and  Canada— namely  the  USA-Canada 
Bankruptcy  Treaty  of  1979  (which  had  not,  at  the  time  of  Judge  Graves’s 
decision  in  Toga,  entered  into  force:  although  it  had  been  negotiated  and 
drafted  in  final  form,  it  still  required  the  advice  and  consent  of  the  Senate 
of  the  US  and  ratification  by  the  Parliament  of  Canada).  The  draftsmen 
of  that  instrument  had  put  their  ideas  of  the  meaning  of  comity  between 
the  US  and  Canada  in  bankruptcy  matters  in  the  following  terms: 

The  underlying  and  basic  concept  of  the  treaty  is  that  ‘there  shall  be  a  single 
administration  of  the  estate  of  a  debtor’.  Jurisdiction,  under  the  treaty,  as  a 
general  rule  is  given  to  the  State  that  has  located  within  its  territory  ‘the  greater 
portion  on  value  of  the  property  of  the  debtor.’  The  Courts  of  that  State  will 
apply  its  laws  to  the  proceedings  and  administer  the  estate.  The  trustee  appointed 
in  the  State  having  jurisdiction  will  be  able  to  exercise  his  powers  in  both  States. 
The  Courts  of  each  State  will  act  in  aid  of  the  Court  of  the  other  State.131 

Surely  only  a  finally  ratified  treaty  could  be  more  persuasive  than  the 
views  of  the  executive  officials  constitutionally  in  charge  of  the  foreign 
affairs  of  these  two  democracies  which  they  had  expressed  in  their  joint 
formulation  of  a  draft  treaty  to  be  submitted  to  their  two  legislatures. 
In  addition,  the  impact  of  the  ratified  treaty  on  the  court  would  be  that 
of  an  authoritative  instrument,  not  of  a  persuasive  document.  When 
Judge  Graves  considered  the  draft  treaty  he  confessed  that: 


130 


159  US  235  (189s). 


131 


28  BR  165  at  169  (Bkrptcy.  ED  Mich.  SD  1983). 
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The  effect  of  this  treaty,  if  ratified,  on  the  disposition  of  this  case  would  cause 
the  Court  to  grant  the  Trustee’s  relief  because  the  ‘greater  portion  on  value  of 
the  property  of  the  debtor’  is  located  in  Canada.132 

But  he  justified  his  ignoring  this  outcome  by  observing  that  ‘[T]his 
treaty  has  not  been  ratified  and  we  are  not  bound  by  it’.133  His  Honour 
should,  it  is  respectfully  observed,  have  noted  the  policy  of  the  US 
executive  in  this  regard  and,  although  not  bound,  have  permitted  himself 
to  be  persuaded.  He  should,  furthermore,  have  denied  himself  the 
privilege  of  establishing  and  enforcing  his  own  foreign  policy  and, 
instead,  have  reminded  himself  of  Justices  Stewart  and  Brennan’s  famous 
aphorism  in  Zschermg  v.  Miller  (the  reference  to  State  probate  courts 
applies,  it  is  suggested,  equally  well  to  the  federal  courts): 

[T]he  fact  remains  that  the  conduct  of  our  foreign  affairs  is  entrusted  under 
the  Constitution  to  the  National  Government,  not  to  the  probate  courts  of  the 
several  states.134 


VII.  An  Emerging  Jurisprudence? 

Although  only  relatively  few  cases  dealing  vith  Section  304  bankruptcy 
petitions  have  been  decided  so  far,  certain  consistencies,  apart  from 
Judge  Graves’s  egregious  holding  in  Toga,  appear  to  be  emerging.  The 
basic  Section  304  analysis  will  generally  consist  of  an  examination  of 
the  foreign  nation’s  bankruptcy  law,  and  the  application  of  that  law  to 
the  facts  in  each  individual  case,  to  determine  how  the  guiding  factors 
in  Section  304  (c)  will  be  affected.  Guidelines  (1)  to  (4)  and  (6)  are 
relatively  clear  and  straightforward.  The  Subsection  (5)  guideline,  the 
comity  consideration,  however,  has  been  rendered  ambiguous,  largely  as 
a  result  of  Toga  which,  as  has  been  observed,  reflects  an  analytical 
misconception,  a  misunderstanding  of  precedent  and  a  nostalgic  adher¬ 
ence  to  the  policy  of  pluralism  rather  than  of  universalism.  It  also  flies 
in  the  face  of  the  officially  conceived  views  of  the  executive  branch  of 
the  Government  of  the  US  as  expressly  formulated  in  the  draft  treaty. 

Comity  was  not  originally  included  amongst  the  guiding  factors 
enumerated  in  Section  304  (c)  of  the  1978  Reform  Act.  Initially,  it  was 
only  referred  to  in  a  policy  statement  which  concluded  the  Committee 
Report  accompanying  the  original  Bill . 1  That  Report  stated  that 
‘Principles  of  international  comity  and  respect  for  the  judgments  and 
laws  of  other  nations  suggest  that  the  court  be  permitted  to  make 

132  Ibid,  at  170.  133  Ibid. 

134  389  US  429  at  443  (1968).  Other  important  cases  in  which  the  Supreme  Court  has  enunciated 
the  principle  that  the  courts  and  the  executive  should,  in  international  affairs,  ‘speak  with  one  voice’ 
include:  Banco  Nacional  de  Cuba  v.  Sabbatino ,  376  US  398  (1964);  Republic  of  Mexico  v.  Hoffman, 
324  US  30  (1945);  Berizzi  Bros.  v.  SS  Pesaro,  271  US  562  (1926);  Oetjen  v.  Central  Leather  Co., 
246  US  297  (1918);  Ricaud  v.  American  Metal  Co.,  246  US  304  (1918);  Underhill  v.  Hernandez, 
168  US  250  (1897). 

135  See  HR  8200,  95th  Congress,  1st  Session,  at  p.  324  ( 1 977)- 
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appropriate  orders  under  all  of  the  circumstances  of  each  case,  rather 
than  being  provided  with  inflexible  rules  .136  This  comment  remains  part 
of  the  congressional  record  accompanying  the  Bankruptcy  Reform  Act 
as  finally  enacted. 

The  comity  guideline  in  Section  304  (c)  itself  was  added  hastily  and 
at  the  last  moment.137  The  legislative  statement  which  accompanied  the 
final  amended  version  of  Section  304  states  only  that:  Section  3°4  (c)  1S 
modified  to  indicate  the  court  shall  be  guided  by  consideration  of  comity 
in  addition  to  the  other  factors  specified  within.’138  This  change  appears 
to  have  been  in  reaction  to  criticism  made  by  Professor  Kurt  Nadelmann 
when  the  original  bill  was  first  presented.  The  latter  did  not  specifically 
criticize  the  Bill  for  Congress’s  failure  to  include  comity  among  the 
proposed  guidelines;  but  he  did  level  several  criticisms  related  thereto.139 

Nadelmann  complained  that  the  comment  to  accompany  Section  3°4 
failed  to  state  the  pre-existing  law  and  to  identify  and  justify  the  proposed 
changes.140  He  also  criticized  the  proposed  section  as  upsetting  the 
balance  between  the  rights  of  foreign  representatives  in  our  courts,  and 
our  courts’  ability  to  protect  our  own  citizens’  interests.141  Perhaps  the 
Senate,  which  proposed  the  addition  of  comity,  thought  that  making  it 
a  specific  guideline  would  provide  a  bridge  between  the  pre-existing 
conflict  of  laws  rules  in  this  area  and  Section  304.  Or  perhaps  the  senators 
believed  that  they  were  preserving  the  courts’  authority  to  apply  any  of 
the  established  common  law  rationales  for  refusing  to  recognize  a  foreign 
court’s  bankruptcy  proceeding  not  already  encompassed  in  Section  304. 

A  matter  of  further  interest  is  that  Nadelmann  also  complained  that 
Section  304  represented  an  impractical  and  unnecessary  attempt  to 
federalize  the  rules  of  conflict  of  laws.142  Prior  to  the  enactment  of 
Section  304,  the  rights  of  a  foreign  representative  would  invariably  be 
determined,  under  the  landmark  decision  of  Erie  Railroad  Co.  v. 
Tompkins, 143  by  reference  to  the  law  of  the  state  in  which  the  district  or 
bankruptcy  court  happened  to  be  located.  So,  perhaps,  it  is  possible  to 
speculate  that  the  Senate  added  comity  to  the  Section  304  guidelines 
because  it  wanted  the  courts  to  apply  the  policies  of  the  individual  states 
as  had  been  the  case  previously  under  the  Erie  doctrine.  This  may  explain 
why  the  guideline  and  the  accompanying  legislative  statement  do  not 
specify  whether  the  interpretation  of  comity  in  Hilton  v.  Guyot,  the 

136  HR  Rep.  No.  595,  95th  Congress,  ist  Session,  at  p.  324  (1977),  S  Rep.  No.  989,  95th  Congress, 
2d  Session,  at  p.  35  (1978). 

137  Nadelman,  ‘The  Lure  in  “International  Bankruptcies”  of  Assets  Located  Abroad’,  Inter¬ 
national  and  Comparative  Law  Quarterly ,  33  ( 1 984),  p.  43 1  at  p.  436  n.  36.  See  also  124  Congressional 
Record  H  11,047-50  (daily  edn.,  28  September  1978). 

138  124  Congressional  Record  H  11,091  (daily  edn.,  28  September  1978). 

139  See  Statement  of  Kurt  H.  Nadelman,  Research  Scholar,  Emeritus,  Harvard  Law  School, 
Hearings  Before  the  Subcommittee  on  Improvement  in  Judicial  Machinery  of  the  Senate  Judiciary 
Committee  on  S.  2266  Bankruptcy  Act  Revision,  95th  Congress,  1st  Session,  p.  1013  (1977). 

140  Ibid,  at  p.  1016.  141  Ibid,  at  p.  1017. 

142  Ibid,  at  pp.  1018-19.  143  3°4  US  64  (1938).  See  below,  n.  152. 
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individual  states’  interpretations,  or  some  combination  of  the  two,  is  to 
be  applied.  On  the  other  hand,  the  provision  could  also  be  read  as  an 
invitation  to  the  bankruptcy  courts  to  mould  a  uniform  federal  common 
or  decisional  law.  It  is  surely  arguable  that,  in  terms  of  the  application 
of  this  provision,  a  uniform  national  decisional  law  is  as  desirable  in 
cases  involving  the  recognition  of  foreign  bankruptcy  decrees  as  the 
Supreme  Court  declared,  in  the  Jensen  case,144  it  to  be  in  the  context  of 
Admiralty  and  maritime  matters. 

In  any  case,  the  ambiguity  of  Section  304  (c)  (5)  has  led  to  inconsistent 
applications  of  Section  304  (c)  in  the  few  cases  in  which  it  has  been 
considered.  In  In  re  Lineas,  the  bankruptcy  court  took  a  balanced 
approach,  granting  recognition  to  the  foreign  bankruptcy  proceeding, 
but  taking  steps  to  protect  the  rights  of  American  creditors.  In  In  re 
Egeria,  the  Federal  District  Court  felt  bound  by  the  Marathon  decision 
of  the  US  Supreme  Court  and  held  that  the  bankruptcy  court  could  not 
exercise  Admiralty  jurisdiction  as  such  a  competence  would  exceed  what 
Congress  had  power  to  give.  It  also  stressed  that  relief  under  Section 
304  must  include  adequate  protection  for  US  creditors.145 

These  cases  should  be  balanced,  however,  with  Matter  of  Culmerf 46 
where,  it  may  be  recalled,  the  court  granted  the  petitioning  foreign  court- 
appointed  trustee  the  relief  he  sought  in  full,  and  stressed  the  importance 
of  comity.147  There  the  court,  relying  on  Intercontinental  Hotels  v. 
Golden, 148  adopted  New  York’s  generous  interpretation  of  comity.149  In 
Toga  Manufacturing,  on  the  other  hand,  the  court  adopted  a  strict 
interpretation  of  the  doctrine  of  comity,  citing  Hilton  v.  Guyot ,  but  not 
its  critics  nor  the  numerous  cases  departing  from  it.  In  addition  to  the 
Toga  court’s  reliance  on  reciprocity  as  a  tool  of  comity,  its  reference  to 
the  century-old  Canadian  case,  where  the  Canadian  court  refused  to 
recognize  the  judgment  of  the  US  court  similar  to  the  Canadian  judgment 
being  considered  ( Macdonald  v.  Georgian  Bay  Lumber  Company 15°),  in 
order  to  deny  the  Section  304  petition,  strongly  suggests  that  the  US 
bankruptcy  court  did,  in  fact,  engage  in  a  retrogressive  and  parochial 
decision.  It  should  also  be  noted  that  Professor  Nadelmann’s  criticism 
of  Section  304  (c)  (5)  was  based  on  the  fear  of  just  such  a  holding  by  a 
bankruptcy  court.151  Until  the  ambiguity  of  Section  304  (c)  (5)  is  resolved, 
the  results  in  application  of  Sections  304  and  305  will  be,  at  best, 
confusing  for  the  equitable  administration  of  bankruptcy  estates. 

Recognition  of  a  foreign  court  bankruptcy  judgment  can  also  be 
obtained  in  the  US  by  virtue  of  comity  and  without  filing  a  Section  304 

144  Southern  Pacific  Company  v.  Jensen,  244  US  205  (1917).  See  also  American  Water  Way 
Operators  Inc.  v.  Askew,  41 1  US  315  (1973). 

145  20  BR  625  at  627  (Bkrptcy.  ED  Va.  Norfolk  D  1982). 

146  25  BR  621  (Bkrptcy.  SDNY  1982).  147  Ibid,  at  632. 

148  Above,  n.  14.  149  25  BR  621  at  629  (Bkrptcy.  SDNY  1982). 

150  2  SCR  364  (Supreme  Court  of  Canada  1878). 

151  Nadelman,  loc.  cit.  above  (n.  137),  at  p.  436. 
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petition.  Such  recognition  continues  to  be  quite  outside  the  1978 
Bankruptcy  Reform  Act.  Since  it  is  highly  predictable  that  any  attempts 
by  a  foreign  bankruptcy  representative  to  have  a  foreign  judgment 
recognized  may  be  expected  to  be  heard  in  the  federal  courts,  under 
their  diversity  of  citizenship  jurisdiction,152  it  is  important  to  note  that 
attorneys  may  well  seek  to  argue  that  state  conflict  of  laws  rules  and 
policies  should  be  held  to  govern  the  Erie/ Klaxon  doctrine.153  Kenner 


152  "phe  federal  courts  of  original  jurisdiction,  apart  from  the  specialized  federal  courts,  for  example 
the  Court  of  International  Trade,  the  Tax  Court,  and  until  1982  the  Court  of  Claims  and  the  Court 
of  Customs  and  Patents  Appeals,  are  the  district  courts.  These  are  not  courts  of  general  jurisdiction 
in  the  sense  that  courts  of  original  jurisdiction  in  England  or  in  the  several  States  of  the  USA  are, 
but  can  only  hear  and  determine  cases  falling  within  the  judicial  power  of  the  US  as  defined  in  the 
Constitution  and  further  entrusted  to  them  by  a  grant  of  jurisdiction.  The  list  of  these  grants  is 
quite  long  but  the  two  most  frequently  met  with  are:  (1)  under  Title  28,  Section  1331,  of  the  US 
Code,  namely  civil  actions  ‘arising  under  the  Constitution,  laws  or  Treaties  of  the  United  States’ 
(the  ‘federal  question’  jurisdiction);  and  (2)  under  Title  28,  Section  1332,  civil  actions  between: 

(a)  citizens  of  different  states  (of  the  US); 

(b)  citizens  of  a  state  and  citizens  or  subjects  of  a  foreign  State; 

(c)  citizens  of  different  states  in  which  citizens  or  subjects  of  a  foreign  State  are  additional  parties; 

(d)  a  foreign  State  as  plaintiff  and  citizens  of  a  state  or  of  different  states.  (This  outlines  the  bases 
of  the  'diversity  of  citizenship’  jurisdiction.) 

Diversity  jurisdiction  was  originally  provided  for  in  the  Constitution  and  prescribed  in  the  1789 
(‘the  First’)  Judiciary  Act  to  provide  relief  to  out-of-state  litigants  who  might  otherwise  find  local 
prejudices  operating  against  them  in  the  courts  of  the  states. 

In  its  landmark  decision  of  Erie  Railroad  v.  Tompkins,  304  US  64  (1938),  the  Supreme  Court  of 
the  US  decided  that  in  diversity  cases  the  statute  and  decisional  law  of  the  state  of  the  federal 
district  court  trying  the  case  should  provide  the  rule  of  decision.  This  principle  was  extended  to 
the  state’s  conflict  of  laws  rules  in  Klaxon  Co.  v.  Stentor  Electric  Manufacturing  Co.,  313  US  487 
(1941).  On  the  same  day  as  it  handed  down  its  epoch-making  decision  in  Erie,  the  Supreme  Court 
of  the  US  prescribed  that  a  ‘federal  common  law’,  binding  on  state  and  federal  courts  and  operational 
in  those  sectors  of  legal  decision  where  policy  and  the  need  for  national  uniformity  so  required, 
should  be  recognized:  see  Hinderlider  v.  La  Plata  River  and  Cherry  Creek  Ditch  Co.,  304  US  92 
(1938).  This  principle  was  explained  further  in  a  much  admired  concurring  opinion  by  Justice 
Jackson  in  D'Oench,  Duhme  &  Co.  v.  Federal  Deposit  Insurance  Corp.,  315  US  447,  471-2  (1942). 
See  also  Clearfield  Trust  Co.  v.  US,  318  US  363  (1943).  In  Banco  Nacional  de  Cuba  v.  Sabbatino, 
376  US  398  (1964),  Justice  Harlan  stated  (at  pp.  426-7)  in  support  of  his  proposition  that  the 
reception  of  the  act  of  State  doctrine  in  American  courts  was  predicated  on  an  exclusive  federal 
common  law  binding  on  both  state  and  federal  courts  but  limited  in  scope  to  the  issue  of  the 
applicability  of  the  doctrine  calling  upon  courts  to  abstain  from  enquiry  when  confronted  by  issues 
demanding  the  exclusion  of  a  foreign  act  of  State  from  their  review.  He  said: 

‘We  are  not  without  other  precedent  for  a  determination  that  federal  law  governs;  there  are 
enclaves  of  federal  judge-made  law  which  bind  the  states.  .  .  .  Principles  formulated  by  federal 
judicial  law  have  been  thought  by  this  Court  to  be  necessary  to  protect  uniquely  federal  interests  .  .  . 
Of  course  the  federal  interest  guarded  in  all  these  cases  is  one  the  ultimate  statement  of  which  is 
derived  from  a  federal  statute.  .  .  . 

.  .  .  We  conclude  that  the  scope  of  the  act  of  state  doctrine  must  be  determined  according  to 
federal  law’  (footnotes  omitted). 

References  to  'national  policy’  in  connection  with  the  recognition  of  foreign  bankruptcy  decrees, 
and  in  interpreting  the  relevant  provisions  of  the  1978  Reform  Act,  invoke  this  notion  of  a  ‘federal 
common  law’  binding,  under  the  Supremacy  Clause  of  the  United  States  Constitution,  Article  VI, 
Section  2,  upon  the  states,  and  pre-empting  state  laws  and  policies,  which  might  otherwise  be 
thought  of  as  authoritative. 

153  Erie  Railroad  v.  Tompkins,  304  US  64  (1938).  The  Erie  rule  requiring  that  a  federal  court 
sitting  in  diversity  must  apply  the  law  of  the  state  in  which  it  sits  was  extended  to  choice  of  law 
rules  in  Klaxon  v.  Stentor  Electric  Manufacturing  Co.,  313  US  487  (1941). 
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Products  v.  Societe  Fonder e  et  Financier e  Agache-Willot  points  to  an 
opposite  result  in  that  the  court  based  its  decision  on  'United  States 
public  policy’.104  In  this  case,  which  came  before  District  Judge  Stewart, 
Kenner  Products  Company  (Kenner)  brought  an  action  against  Societe 
Fonciere  et  Financiere  Agache-Willot  (Agache-Willot)  on  a  guarantee  of 
trade  credit  for  merchandise  sold  to  Korvettes,  Inc.,  on  26  June  1981. 
Agache-Willot  had  the  action  removed  to  the  Federal  District  Court  for 
the  Southern  District  of  New  York  on  diversity  grounds.  Also  on  26 
June  1981,  the  Commercial  Court  of  Lille,  France,  appointed  a  receiver 
in  bankruptcy  for  the  defendant,  Agache-Willot. 

At  this  point,  the  French  representative  could  have  filed  a  Section  304 
petition  in  the  US  bankruptcy  court  in  the  Southern  District  Court  of 
New  York,  requesting  the  dismissal  of  the  Kenner  action  under  Section 
305  of  the  Bankruptcy  Code.  But  he  chose  not  to  do  so.  Instead,  Agache- 
Willot  moved  to  dismiss  the  case  without  prejudice  to  the  plaintiff  refiling 
its  claim  in  Lille,  France,  or,  in  the  alternative,  to  transfering  the  action 
to  the  suspense  docket,  pending  termination  of  the  proceedings  in  the 
French  court.  Kenner  opposed  the  motion.  Its  argument  was  based  on 
a  choice  of  venue  clause  contained  in  the  guarantee  at  issue.  This 
provision  required  Agache-Willot  to  submit  to  the  jurisdiction  of  the 
New  York  state  courts  and  the  US  District  Court  for  the  Southern 
District  of  New  York  for  actions  on  the  guarantee.  The  federal  court, 
however,  granted  Agache-Willot’s  motion  to  transfer  the  case  to  the 
suspense  docket,  finding  that  international  comity,  as  well  as  US 
public  policy,  required  deference  to  the  French  bankruptcy  court’s 
proceedings.155  It  is  also  clear  that  the  French  cause  of  action  had 
crystallized,  French  interest  in  the  case  was  clear,  and  that  transfer  to 
the  suspense  docket  showed  sensitivity  both  to  that  interest  and  to  the 
intertemporal  dimension  of  the  suit.  Accordingly,  this  case  may  also 
provide  an  example  of  the  essential  element  of  time  in  considering 
bankruptcy,  as  well  as  other,  recognition  cases.156 

Like  the  Culmer  court,  the  Kenner  court  cited  the  Cornfeld  case  for 
the  proposition  that  ‘comity  is  to  be  accorded  a  decision  of  a  foreign 
court  so  long  as  that  court  is  a  court  of  competent  jurisdiction  and  as 
long  as  the  laws  and  public  policy  of  the  forum  state  and  the  rights  of 
its  residents  are  not  violated’.157  Since  District  Judge  Stewart  was 
exercising  diversity  jurisdiction,  he  relied  on  New  York’s  broad  construc¬ 
tion  of  the  comity  doctrine,  namely  that  ‘foreign-based  rights  should  be 
enforced  unless  the  judicial  enforcement  of  such  a  right  would  be  the 
approval  of  a  transaction  which  is  inherently  vicious,  wicked,  or  immoral, 

154  532  F  Supp.  478  (SDNY  1982). 

155  Ibid,  at  478-9. 

156  For  a  discussion  of  the  relevant  inter-temporal  issues  see  below,  Part  IX,  and  especially 

p.  342,  text  accompanying  n.  206.  . 

157  532  F  Supp.  478  at  479  (SDNY  1982).  See  also  Cornfeld  v.  Investors  Overseas  Services  Ltd., 

471  F  Supp.  1255  at  1259  (SDNY),  affirmed  614  F  2d  1286  (2d  Cir.  1979). 
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and  shocking  to  the  prevailing  moral  sense’.158  His  Honour  finally 
determined  that  New  York  generally  recognized  the  statutory  title  of  an 
alien  trustee  in  bankruptcy  as  long  as  the  foreign  court  had  jurisdiction 
over  the  bankrupt  and  the  foreign  proceeding  had  not  resulted  in  a 
violation  of  New  York’s  public  policy.159 

Using  this  interpretation  of  the  comity  doctrine,  Judge  Stewart  found 
that  recognition  of  the  foreign  bankruptcy  proceeding  in  this  case  would 
not  violate  the  laws  or  public  policy  of  the  US.160  His  Honour, 
furthermore,  based  his  decision  on  the  four  following  considerations:  (i) 
it  is  the  firm  policy  of  American  courts  to  stay  actions  against  a 
corporation  which  is  the  subject  of  a  bankruptcy  proceeding  in  another 
jurisdiction;161  (2)  US  bankruptcy  law  provides  for  the  suspension  of 
actions  against  an  bankrupt;162  (3)  the  US  bankruptcy  law  and  practice, 
furthermore,  is  guided  by  the  policy  of  ensuring  the  efficient  and  fair 
distribution  of  assets  in  a  single  proceeding;163  and  (4)  federal  courts 
have  often  granted  comity  to  foreign  liquidations  and  bankruptcy 
proceedings  in  the  past,164  giving  practical  effect  to  par  conditio  creditorum. 

VIII.  Comity  Criticized 

Comity  would  appear,  by  and  large,  to  have  provided  the  touchstone 
for  many  of  the  cases  adumbrated  in  this  paper.  On  the  other  hand,  it 
has  also  proved  troublesome  for  some  by  reason  of  its  indeterminacy. 
Indeed,  a  diversity  of  understandings  of  its  function  and  meaning  has 
been  clearly  made  manifest.  For  example,  this  writer  has  stressed,  in  the 
foregoing  pages,  how  it  has  been  inconsistently  applied  in  the  cases 
discussed  above.  The  late  Professor  Nadelmann’s  criticism  that  courts 
may  be  lulled  into  the  use  of  reciprocity  in  their  consideration  of  comity 
seems  to  have  been  borne  out  in  at  least  the  Toga  case.  He  argued  that 
the  new  guidelines  set  forth  in  the  Bankruptcy  Reform  Act  of  1978  are, 
in  part,  'not  so  good’,  including  the  provision  which  authorizes  the 
‘consideration  of  comity  .  .  .  enabling  the  court  to  consider  the  existence 
of  reciprocity’.165  He  also  suggests  that  the  US  should  adopt  in  bank¬ 
ruptcy  proceedings  a  special  reciprocity  for  admission  on  equal  terms 
of  non-domestic  claims  based  on  the  presence  of  assets.  This  sugges- 

158  532  F  Supp.  478  at  479  (SDNY  1982),  citing  Intercontinental  Hotels  Corp.  v.  Golden ,  15  NY 
2d  9  at  13,  254  NYS  2d  527  at  529,  203  NE  2d  212  (1964). 

159  532  F  Supp.  478  at  479  (SDNY  1982),  citing  Clarkson  Co.  v.  Shaheen,  544  F  2d  624,  629  (2d 

Cir.  1976).  iso  S32  p  Supp.  478  at  479  (SDNY  1982). 

161  Ibid.,  citing  Cornfeld  v.  Investors  Overseas  Services  Ltd.,  471  F  Supp.  1255  at  1259  (SDNY), 
affirmed  614  F  2d  1286  (2d  Cir.  1979). 

162  532  F  Supp.  478  at  479  (SDNY  1982),  citing  11  USC  §362  (Supplement  III,  1979)  and 
Bankruptcy  Procedure  Rule  401  (a). 

163  532  F  Supp.  478  at  479  (SDNY  1982),  citing  David  v.  Hooker  Ltd.,  560  F  2d  412  at  417  (9th 
Cir.  1977). 

532  F  Supp.  478  at  479  (SDNY  1982). 

Nadelman,  loc.  cit.  above  (n.  137),  at  p.  436. 
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tion  is  certainly  embodied  in  the  new  Act — as  at  least  an  underlying 
principle.166 

The  American  view  of  comity  is  often  expressed  in  terms  of  ‘legal 
obligation’,  especially  with  foreign  money-judgments.167  But  this  theory 
is  open  to  criticism  for  begging  the  question.  A  policy-oriented  approach 
to  comity  may,  however,  be  found  in  von  Mehren  and  Trautman’s  article 
‘Recognition  of  Foreign  Adjudications:  a  Survey  and  a  Suggested 
Approach’.168  They  consider  that  ‘at  least’  five  policies  are  important  in 
according  ‘some  degree’  of  recognition  in  ‘our  highly  complex  and 
interrelated  world’,  namely: 

(1)  ‘a  desire  to  avoid  the  duplication  of  effort  and  consequent  waste 
involved  in  reconsidering  a  matter  that  has  already  been  litigated’; 

(2)  ‘a  related  concern  to  protect  the  successful  litigant  .  .  .  from 
harassing  or  evasive  tactics’; 

(3)  ‘a  policy  against  making  the  availability  of  local  enforcement  the 
decisive  element  ...  in  the  plaintiff’s  choice  of  forum’; 

(4)  ‘an  interest  in  fostering  stability  and  unity  in  an  international 
order’;  and 

(5)  ‘a  belief  that  the  rendering  jurisdiction  is  a  more  appropriate  forum 
than  the  recognizing  jurisdiction’.169 

On  the  other  hand,  there  are  writers  who  do  not  accept  comity  as  a 
rational  doctrine  in  today’s  international  business  world.  For  example, 
Morales  and  Deutsch,  who  tend  to  place  more  emphasis  on  the  pluralistic 
values  than  on  the  universalist  ones,  argue  that  comity  is  a  tyrannical 
doctrine  denying  US  businesses  adequate  access  to  US  courts.  They  do 
not  agree  that  the  US  courts  have  effectively  resolved  the  most  problem¬ 
atic  situations  by  ‘striking  a  balance  between  the  competing  policy 
interests  favoring  protection  of  US  nationals  versus  promotion  of 
international  cooperation  to  the  extent  policy  considerations  and  local 
interests  dictated’.170  The  US  courts,  they  say,  too  often  weigh  down  on 
the  side  of  universalism,  thus  creating  a  ‘chilling  effect’171  for  investment 
by  US  creditors  abroad.  The  solution,  they  propose,  is,  first,  to  ensure 
that  the  ‘burden  of  proof  regarding  the  criteria  spelled  out  in  [Section 
304  on  the  prevention  of  fraudulent  dispositions]  should  rest  with  the 
foreign  petitioner’.172  Thus  courts,  so  the  argument  runs,  will  be  forced 
to  focus  on  disposition  instead  of  comity.  Second,  courts  should  at  all 
times  favour  the  ‘recognition  and  enforcement  of  choice  of  venue  clauses’ 
to  overcome  the  magnetism  of  comity. 17,1  While  this  second  point  is,  of 

166  Nadelman,  ‘Rehabilitating  International  Bankruptcy  Law:  Lessons  Taught  by  Herstatt  and 
Company’,  New  York  University  Law  Review,  52  ( 1 977).  P-  1  at  PP-  34~5- 

167  Hilton  v.  Guyot,  159  US  113  (1895);  see  also  Restatement  (Second),  Conflict  of  Laws  (1971), 

§98. 

168  Harvard  Law  Review,  81  (1968),  p.  1601. 

170  Morales  and  Deutsch,  loc.  cit.  above  (n.  7),  at  p.  1595. 

Ibid,  at  pp.  1595-6. 


172 


Ibid,  at  pp.  1603-4. 
171  Ibid,  at  p.  1595. 

173  Ibid. 
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itself,  most  certainly  unexceptionable,  it  surely  reflects  a  different 
policy  consideration  from  those  traditionally  underpinning  the  pluralistic 
approach  to  the  recognition  of  foreign  judgments.  The  justification  for 
a  policy  calling  for  the  recognition  and  application  of  choice  of  forum 
clauses  lies  in  the  need  to  vindicate  transnational  commercial  expecta¬ 
tions  and  harmony  in  world  trade  and  intercourse.  This  policy  was  clearly 
and  eloquently  championed  by  the  Supreme  Court  of  the  US  in  a 
non-bankruptcy,  Admiralty,  case,  The  Bremen  v.  Zapata  Offshore, 174 
which,  implicitly,  carries  a  response  to  Morales  and  Deutsch.  The  Court 
stated: 

The  expansion  of  American  business  and  industry  will  hardly  be  encouraged 
if,  notwithstanding  solemn  contracts,  we  insist  on  a  parochial  concept  that  all 
disputes  must  be  resolved  under  our  laws  and  in  our  courts.  .  .  .  We  cannot 
have  trade  and  commerce  in  world  markets  and  international  waters  exclusively 
on  our  terms,  governed  by  our  laws  and  resolved  in  our  courts.175 

Certainly,  at  least  in  bankruptcy  matters,  the  US  does  not  seem  as 
protective  as  she  formerly  was  of  domestic  interests  to  the  exclusion 
of  pursuing  a  policy  of  universalism;  nor,  for  that  matter,  as  pluralist 
as  some  other  commercial  countries  have  recently  shown  themselves 
to  be: 

The  attitude  of  the  United  States  towards  extraterritorial  effect  of  bankruptcy 
judgments  is  ambivalent.  Where  a  foreign  adjudication  is  concerned.  .  .  . 
Congress  seems  to  demand  universal  recognition.176 

On  the  other  hand,  Section  304  is  not  intended  to  work  injustices  where, 
for  example,  the  foreign  decree  was  granted  with  flagrant  disregard  for 
the  interests  of  creditors  who  were  aliens  of  the  forum.  It  was  not  drafted 
so  as  to  work  mechanically  and  automatically.  Indeed,  in  the  1978 
Bankruptcy  Reform  Act  the  Congress  calls,  in  no  uncertain  terms,  upon 
the  courts,  in  effect,  to  redress  the  balance  between  local  and  foreign 
creditors  in  terms  of  par  conditio  creditorum.  There  is  no  exclusive 
mandate  either  for  a  policy  of  pluralism,  nor  for  one  of  unlimited 
universalism.  In  seeking  to  strike  the  balance  of  justice  the  court  is  called 
upon  to  decide  creatively  and  in  light  of  an  enlightened  view  of  the 
harmonies  which  encourage  and  enhance  world  commerce. 

The  general,  non-statutory,  theory  of  recognition  has  already  been 
discussed  in  the  context  of  the  Kenner  case.  As  von  Mehren  and 
Trautman  tell  us,  the  general  policy  of  recognition  of  judgments  is  to 
protect  a  successful  litigant  from  further  harassment,  and,  at  least  in  the 
US,  to  foster  elements  of  fulfilment  of  justified  expectations  and  of 
international  order  and  respect.177  Yet  American  courts  have  been 

174  407  US  I  (1972).  175  Ibld  at  Q 

176  Given  and  Vilaplana,  Comity  Revisited:  Multinational  Bankruptcy  Cases  under  Section  304 
of  the  Bankruptcy  Code’,  Arizona  State  Law  Journal,  1983,  p.  325  at  p.  328. 

177  Von  Mehren  and  Trautman,  loc.  cit.  above  (n.  168),  at  pp.  1602-3. 
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reluctant  to  enforce  foreign  equitable  judgments.  This  reluctance  stems 
from  both  theoretical  and  practical  difficulties.  Theoretically  the  problem 
arises  from  the  notion  ‘that  equity  acts  only  upon  the  person  and  his 
conscience’,  and  from  the  discretionary  nature  of  equitable  decrees. 
More  decisively,  practical  problems  have,  however,  arisen  from  equity’s 
ultimate  concern  for  the  circumstances  underlying  the  situation,  or  for 
the  rights  and  duties  affected  by  such  enforcement178  and  from  the 
possibility  of  their  modification.  But  these  problems,  making  recognition 
more  enigmatic,  have  not  generally  created  difficulties  with  respect  to 
the  recognition  of  foreign  bankruptcy  holdings — despite  the  equitable 
roots  of  bankruptcy  and  of  the  discretionary  nature  of  its  decrees.  The 
arguments,  however,  favouring  the  recognition  of  foreign  bankruptcy 
decrees  may  be  summarized  as  follows:  ‘recognition  is  required  as  a 
matter  of  international  comity  and  to  promote  judicial  economy — that 
is,  to  avoid  having  two  tribunals  review  the  same  claim.’  On  the  other 
side  of  the  coin,  recognition  could  be  improper  because  a  foreign  entity’s 
specific  consent  to  jurisdiction  in  the  US  must  be  enforced  and  ‘should 
override  any  general  concerns  for  comity  and  public  policy’.179 

One  further  observtion  remains  to  be  made,  and  this  is  relatively 
specific  to  jurisdictions  whose  courts  apply  the  Anglo-American  common 
law.  Such  courts,  by  and  large,  are  not  as  prone  as,  for  example,  French 
and  German  courts  to  permit  the  parties  to  fragment  a  controversy 
allowing  what  could  be  handled  as  a  single  matter  to  be  broken  into 
specific  elements — each  with  its  controlling  rule.  Indeed,  the  US  courts 
tend  to  put  a  stress  on  the  avoidance  of  the  duplication  of  judicial  efforts, 
although  depeqage  has  recently  become  more  acceptable  in  the  US  than 
it  was  in  the  past.180 

In  closing  this  part  of  the  discussion  it  should  be  observed  that,  within 
the  general  realm  of  the  recognition  of  foreign  judgments  and  decrees, 
there  is  the  universal  requirement  that  the  rendering  court  should  have 
had  jurisdiction  to  decide  the  matter.  One  ‘test’  of  jurisdiction  concerns 
the  adjudicatory  power  of  foreign  courts  to  render  decisions  with 
an  apparent  ‘quality  of  logical  compulsion’.  The  traditional  bases  of 
recognition  are,  therefore,  most  effective,  and  thus  some  courts  have 
difficulty  in  recognizing  the  new  Section  304  approach  in  preference  to 
the  older  decisional  law  perception  of  comity. 

178  Ibid,  at  p.  1608.  See  also  Fall  v.  Eastin,  215  US  1  (1909). 

179  Wolff,  ‘Foreign  Insolvency  Proceedings  and  the  American  Bank:  the  Section  304  Problem’, 
Banking  Law  Journal,  100  (1983),  p.  4  at  p.  5. 

180  See  Reese,  ‘Depegage:  a  Common  Phenomenon  in  Choice  of  Law’,  Columbia  Law  Review,  73 
( 1 973),  p.  58;  Weintraub,  ‘Beyond  Depefage:  a  “New  Rule”  Approach  to  Choice  of  Law  in 
Consumer  Credit  Transactions  and  a  Critique  of  the  Territorial  Application  of  the  Uniform 
Consumer  Credit  Code’,  Case  Western  Reserve  Law  Review,  25  (1974).  P-  16;  Wilde,  ‘Depeqage  in 
Choice  of  Tort  Law’,  Southern  California  Law  Review,  41  (1968),  p.  329. 
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IX.  A  Suggested  Parallel  Criterion  in  Aid  of 
Determination  —  the  ‘Critical  Date’ 

In  addition  to  the  criteria  laid  down  in  Section  304  of  the  Reform  Act 
which  have  already  been  canvassed,  and  in  addition  to  the  general  state 
law  doctrine  of  comity  existing  as  it  were  in  parallel  with  the  federal 
statutory  mandate,  which  includes  a  new-minded  federal  obligation  to 
consider  comity,  there  is  a  further  consideration.  At  times  in  the 
recognition  of  judgments,  and  especially  in  the  case  of  the  recognition 
of  judgments  involving  bankruptcies,  time  may  be  an  all-important 
consideration.  The  inter-temporal  problem,  therefore,  should  be  borne 
in  mind  in  considering  the  question  of  the  recognition  of  foreign 
bankruptcies  and  when  deciding  to  take,  as  the  premiss  of  the  applicable 
policy,  a  universalist,  as  opposed  to  a  pluralist,  point  of  view.  Indeed, 
although  not  mentioned,  the  inter-temporal  issue  was  also  (and  in 
addition  to  insecurity  arising  from  the  Marathon  decision  and  from  the 
failure  of  the  Congress,  at  the  time,  to  prescribe  a  remedy  therefor)  of 
crucial  significance  in  Ciel  y  Cia  SA  v.  Nereide  Societa  di  Navigazione.181 
On  the  other  hand,  a  temporal,  like  a  territorialist,  approach  may  be  in 
danger,  unless  scrupulously  reviewed  in  the  light  of  policy  and  interest 
considerations  (especially  those  of  universalism  and  par  conditio  credi- 
torum),  of  being  used  as  a  substitute  for  the  exercise  of  proficient 
discretion  and  judgment.  A  relativist,  interest-oriented,  approach  is 
essential  for  giving  credibility  to  decisions  which  are  sensitive  to  the 
inter-temporal  issues. 

This  writer  has,  in  his  article  ‘The  Critical  Date’,182  suggested  that 
the  concept  of  the  ‘critical  date’,  well  known  to  international  territorial 
disputes,  has  a  potential  utility  for  the  conflict  of  laws.  At  the  outset  of 
his  proposal  he  offered  the  following  definition: 

In  international  law  the  point  of  time  falling  at  the  end  of  a  period  within 
which  the  material  facts  of  a  dispute  are  said  to  have  occurred  is  usually  called 
the  ‘critical  date’.  It  is  also  the  date  after  which  the  actions  of  the  parties 
to  a  dispute  can  no  longer  affect  the  issue.  It  is  exclusionary,  and  it  is 
terminal.  Hence  it  is  most  frequently  resorted  to  in  territorial  disputes  to 
indicate  the  period  within  which  a  party  should  be  able  to  show  the  consolida¬ 
tion  of  its  title  or  its  fulfilment  of  the  requirement  of  the  doctrine  of  occupation. 
The  traditional  use  of  the  term  ‘critical  date’  may  appear  to  import  little  more 
than  the  point  of  time  in  the  course  of  an  international  dispute  when  the 
parties  reject  other  possible  means  of  resolving  their  differences  and,  defining 
them  in  terms  of  legal  dialectic,  reduce  these  differences  to  ‘objects  of  litiga¬ 
tion’.183 


1R1  28  BR  378  (ED  Va.  Norfolk  D  1983).  See  above,  p.  320,  text  accompanying  nn.  83-5. 

182  International  and  Comparative  Law  Quarterly ,  12  (1963),  p.  1251. 

183  Ibid.,  footnotes  omitted. 
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He  elucidated  this  concept  further  with  the  following  clarification: 

The  central  argument  of  this  paper  is  that  the  critical  date  may  be  generally 
defined  as  the  temporal  element  in  the  point  of  convergence  of  distinct  sets  of 
facts  or  concatenations  of  events  each  of  which  are  put  forward  in  the  same 
dispute.  This  convergence  occurs  when  both  parties  to  a  legal  dispute  submit 
distinct  sets  of  facts  and  series  of  events,  and  distinct  theories  of  the  case  for 
the  characterisation  or  definition  of  the  issues.  (Disputes  of  this  type  are  not 
the  commonest  as,  most  usually,  both  in  international  disputes  and  in  contests 
in  municipal  courts,  the  plaintiff’s  claim  may  provide  the  basis  for  the  definition 
of  the  issues.)  When  each  of  the  parties  adduces  its  own  facts  and  arguments 
for  the  characterisation  of  the  issues,  neither  party  can  unilaterally  conclude  the 
matter.  On  the  other  hand,  a  legal  dispute  can  only  exist  if  a  common  juristic 
definition  can  be  offered.  For  before  a  dispute  can  be  the  subject  of  adjudication 
the  separately  characterised  right-creating  facts  in  the  dispute  must  be  brought 
to  a  common  ground:  their  convergence  must  necessarily  be  effectuated.  The 
critical  date  arises  when  questions  of  time  form  a  necessary  element  in  the  point 
of  convergence.184 

He  then  added  the  following  explanation  of  his  more  extended  use  of 
the  term  and  its  operational  utility  to  the  conflict  of  laws  (private 
international  law)  when  legal  characterizations  remain  in  contradictory 
postures  which  can  only  be  resolved  by  recourse  to  a  third  value  or 
policy— for  example  to  public  policy  or  to  the  argument  that  one 
characterization  should  be  excluded  as  involving  the  application  by  the 
forum  of  an  unacceptable  foreign  penal  law. 

Perhaps  some  aspects  of  the  arguments  in  the  preceding  pages  may  reflect  a 
superficial  resemblance  to  those  concerned  with  the  refusal  of  recognition  to 
foreign  acts  of  State  on  the  ground  that  they  are  contrary  to  international  law, 
or  the  law  of  that  State,  or  the  public  policy  of  the  forum.  On  the  contrary  none 
of  these  criteria  are  relevant  in  cases  where  the  critical  date  is  effective  to  dispose 
of  the  issues.  Its  exclusionary  function  is  not  in  terms  of  illegality  or  public 
policy,  but  of  temporal  criteria.  It  comes  into  operation  when  two  or  more  of 
the  right-creating  or  perfecting  facts  or  concatenations  of  events  converge  in  a 
state  of  conflict  or  contradiction.  A  dispute  in  which  such  a  convergence  arises 
cannot  be  made  an  ‘object  of  litigation’  until  the  conflicts  or  contradictions 
within  it  between  possible  operative  or  definitive  facts  are  resolved,  or  one  set 
of  these  facts  is  selected  as  controlling.  The  critical  date  doctrine  provides  a 
point  of  time  as  the  touchstone  for  resolving  or  selecting  the  operative  facts, 
and  hence  for  characterising  appropriate  cases.  In  this  way  the  doctrine  effectively 
brings  the  whole  legal  relation  into  focus.  Once  determined  upon  or  manifest, 
the  critical  date  sets  limits  to  the  period  within  which  the  definitive  facts  can 
be  seen  as  having  taken  place.  This  in  turn  leads  to  the  casting  of  the  issues  of 
the  dispute  into  a  concrete  form— for  example  the  perfection  of  titles  to  territory, 
or  to  espouse  a  claim,  or  the  characterisation  of  transactions  affected  by  the 
recognition  of  new  States  or  governments.185 

184  Ibid,  at  pp.  1255-6,  footnotes  omitted. 

Ibid,  at  p.  1284. 
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Inter-temporal  problems,  including  issues  involving  the  critical  date, 
although  largely  unrecognized  in  the  US  (witness  the  New  York  Court  of 
Appeals’  decision  in  Miller  v.  Miller ,186  but  contrast  Reich  v.  Purcell 187) 
have  been  recognized,  at  least  to  some  extent,  in  England.  But  there, 
too,  the  concept  of  the  critical  date  has  had  a  chequered  career.  Thus  in 
Lynch  v.  Provisional  Government  of  Paraguay ,188  Lord  Penzance,  in 
granting  probate  to  the  universal  legatee  under  a  will  which  had,  after 
the  testator’s  death,  been  revoked  by  a  new  government  of  Paraguay, 
stated  that  the  law  of  the  testator’s  domicile,  as  it  stood  as  ‘at  the  time 
of  the  death’,  governed.  But  commentators  have  pointed  out  that  this 
case  was  inconsistent  with  Nelson  v.  Bridport .189  On  the  other  hand, 
Lynch  would  appear  to  be  consistent  with  New  Brunswick  Ry.  v.  British 
and  Foreign  Trust  Corporation ,190  Finally,  it  should  be  noted  that,  in 
Adams  v.  National  Bank  of  Greece  &  Athens,  all  five  members  of  the 
House  of  Lords  expressly  approved  Lynch,191  and  hence  the  applicability 
of  the  critical  date  doctrine  in  private  international  law  decisions. 

This  doctrine,  or  touchstone,  can  be  extended  to  recognition  cases 
especially  when  private  property  or  contract  rights  are  involved.  Indeed, 
as  far  as  the  recognition  of  foreign  acts  of  State  are  concerned  it  has, 
without  being  recognized  by  name,  played  a  critical  role  in  three 
important  US  cases,  namely  Guaranty  Trust  Co.  v.  US,192  Bergheimer 
v.  Smith 193  and  Gore  v.  Northeast  Airlines ,194  In  the  first  of  these, 
Guaranty  Trust,  the  Supreme  Court  of  the  US  said: 

The  argument  .  .  .  ignores  the  connection  between  the  effect  of  our  recognition 
of  a  foreign  Government  with  respect  to  its  acts  within  its  own  territory  prior 
to  recognition,  and  the  effect  upon  previous  transactions  consummated  here 
between  its  predecessor  and  our  own  nationals.  The  one  operates  only  to  validate 
to  a  limited  extent  acts  of  a  de  facto  Government  which,  by  virtue  of  the 
recognition,  has  become  a  government  de  jure.  But  it  does  not  follow  that 
recognition  renders  of  no  effect  the  declared  policy  of  our  own  Government.195 

This  US  decision  was  followed  in  two  English  decisions,  one  by  the 
House  of  Lords,  namely  Gdynia  Ameryka  Linie  v.  Boguslawski,196  and 
the  other  by  the  Judicial  Committee  of  the  Privy  Council — Civil  Air 
Transport  Inc.  v.  Central  Air  Transport  Corporation.191  In  addition,  there 
are  clear  parallels  where,  in  the  recognition  of  foreign  judgments,  the 
critical  date  theory  might  well  be  seen  as  available  to  the  courts  to  operate 
as  an  effective  catalyst  for  characterizing  the  foreign  judgment  in  terms 


186  22  ny  2d  i2,  290  NYS  2d  734,  237  NE  2d  877  (1968). 

187  67  Cal.  2d  551,  63  Cal.  Rptr.  31,  432  P  2d  727  (1967),  and  note  Chief  Justice  Traynor’s 

comment,  ‘if  the  choice  of  law  were  made  to  turn  on  events  happening  after  the  accident  forum 
shopping  would  be  encouraged’.  188  (,g7l)  LR  2  P  &  M  268 

189  (1846)  8  Beav.  547.  190  [I93Q]  AC  1  (HL) 

191  [1961]  AC  255  at  272-6,  282,  284,  285,  287.  182 

193  185  NW  2d  226  (Iowa  1971).  194 


195  308  US  126  at  140  (1938). 
[1953]  AC  70  (JCPC). 


308  US  126  (1938) 
373  F  2d  717  (2d  Cir.  1967) 
196  ti953l  AC  11  (HL) 
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of  its  having  been  presented  for  recognition  in  a  timely  and  acceptable 
mode. 

An  American  court,  furthermore,  faced  the  inter-temporal  problem  in 
a  domestic  conflict  of  laws  case,  namely  Bergheimer  v.  Smith.198  This 
case  arose  out  of  an  automobile  accident  in  which  the  plaintiff’s  husband 
was  injured.  The  issue  was  whether  to  allow  damages  to  a  wife  for  loss 
of  consortium  when  the  law  of  Minnesota  (which  the  Iowa  Court  had 
found,  under  a  ‘most  significant  relationship’  analysis,  to  be  the  governing 
law  of  case)  did  not  recognize,  at  the  time  of  the  accident,  that  a  wife 
enjoyed  a  claim  for  loss  of  consortium  when  her  husband  was  injured, 
but  it  did  recognize  that  a  husband  enjoyed  such  a  claim.  The  Supreme 
Court  of  Iowa,  however,  noted  that  subsequent  to  the  accident  the 
Supreme  Court  of  Minnesota  had  reversed  itself  on  this  point  and, 
determining  that  both  spouses  should  enjoy  parity  of  treatment,  standing 
and  rights,  had  come  to  recognize  the  wife’s  right  to  sue  for  loss  of 
consortium  no  less  than  that  of  her  husband.  On  the  other  hand,  as  the 
Iowa  Court  observed,  the  Minnesctfa  Supreme  Court,  in  overruling  its 
prior  decisions  excluding  the  wife’s  right  to  claim  for  loss  of  consortium, 
restricted  the  new  rule  to  future  occurrences.199  Declaring  that  to  ignore 
the  prospectivity  of  the  Minnesota  rule  would  be  tantamount  to  mistaking 
the  applicable  law,  the  Iowa  Supreme  Court  imparted  the  following 
observation: 

By  enforcing  the  now  discarded  Minnesota  rule,  we  would  ignore  our  own 
state  policy  without  advancing  Minnesota’s.  Certainly  Minnesota’s  purpose  was 
not  to  protect  non-resident  motorists  who  had  not  relied  upon  the  old  rule  at 
the  expense  of  its  own  citizens.  In  fact  we  are  not  at  all  sure  that  Minnesota 
would  apply  Thill  prospectively  for  the  benefit  of  an  Illinois  defendant  to  whom 
it  was  neither  unforeseen  nor  unjust.200 

Justice  Uhlenhoff  explained  this  analysis  in  more  detail  by  observing 
that: 

If  we  should  say,  we  will  apply  Minnesota  law  to  an  incident  but  not  the  law 
the  Minnesota  courts  apply,  we  would  not  be  applying  Minnesota  law;  we  would 
be  applying  some  law  of  our  own.  If  the  Minnesota  legislature  provides  or  the 
Minnesota  courts  hold  that  a  statute  or  decision  operates  prospectively  only  but 
we  apply  it  retrospectively,  saying  we  are  applying  Minnesota  law,  then 
Minnesota  must  have  two  laws — the  Minnesota  law  in  Minnesota  and  the 
Minnesota  law  in  Iowa.  A  litigant  in  Minnesota  would  get  one  result;  another 
litigant  suing  in  Iowa  because  of  some  fortuitous  circumstance,  such  as 
acquisition  of  jurisdiction  of  the  defendant  here,  would  get  another  result 
although  Minnesota  law  is  supposedly  applied  in  both  cases.  Such  is  the  situation 
which  Stimson  describes  as  ‘contrary  to  stability  and  fundamental  justice’. 
Stimson,  Conflict  of  Laws,  3  (1963). 201 

198  185  NW  2d  226  (Iowa  1971). 

199  Ibid,  at  232,  citing  Thill  v.  Modern  Erecting  Co.,  284  Minn.  508,  170  NW  2d  865  (1969). 

200  185  NW  2d  226  at  233  (Iowa  1971).  2"'  Ibid,  at  238. 
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In  concluding  his  ‘most  significant  relationship’  analysis,  Justice  Le 
Grand  observed:  ‘We  reach  this  conclusion  because  only  Minnesota  is 
concerned  with  the  marital  status  of  plaintiff  and  the  interspousal  rights 
and  duties  arising  therefrom.’202 

There  is  a  danger  in  the  critical  date  touchstone.  It  is  equally  prone 
to  abuse  in  terms  of  mechanical  temporal  application  as  was  the  old  and 
largely  discredited,  territorialist,  place  of  the  injury  rule.  For  its  location 
of  the  datum  point  of  a  legal  issue  in  time  may  create  identical  temptations 
to  those  traditionally  associated  with  the  automatic  placing  of  an  issue 
in  space.  Thus  the  critical  date  theory  requires  a  sensitive  application  of 
interest  analysis  and  the  ‘most  significant  relationship’  test  of  an  issue 
in  space.  For  example,  Judge  Waterman  in  Gore  v.  Northeast  Airlines 
said:203 

New  York  considers  the  rights  of  beneficiaries  in  wrongful  death  actions  to  be 
properly  rights  which  vest  as  of  the  time  of  death.  .  .  .  We  hold  that  the  date 
of  death  ...  is  the  determinative  date  as  to  the  beneficiaries’  domicile  for  the 
purpose  of  choosing  the  applicable  state  law  in  a  wrongful  death  action.204 

Here  the  discredited  vested  rights  theory  would  appear  to  have  slipped 
under  Judge  Waterman’s  guard  because  the  location  of  the  ‘vesting’  was 
in  terms  of  time  rather  than  place.  But  of  course,  each  criterion,  space 
or  time,  when  dependent  only  on  a  notion  of  vesting,  is  equally  suspect. 
But  where  the  point  of  time  around  which  the  relationship  of  the  parties 
may  be  perceived  to  have  crystallized  reflects  their  justified  reliance,  then 
the  application  of  the  critical  date  test  manifests  essential  fairness  between 
the  parties.  As  the  Columbia  Law  Review  Note,  ‘Post  Transaction  or 
Occurrence  Events  in  Conflict  of  Laws’,  concludes: 

The  logic  of  interest  analysis  requires  that  governmental  interests  be  weighed 
as  they  exist  at  the  time  of  trial  rather  than  at  the  time  of  the  transaction  or 
occurrence  in  issue.  At  the  same  time,  the  interest  analysis  approach  advanced 
by  the  Restatement  and  Professor  Leflar  will  not  always  require  that  effect  be 
given  to  a  modification  in  law  or  a  change  in  residence.  Considerations  of 
fairness,  predictability,  and  the  existence  of  forum  shopping  should  all  be 
considered.  Consequently  it  is  as  wrong  categorically  to  give  effect  to  post 
occurrence  events  as  it  is  categorically  to  deny  their  relevance.205 

If,  in  its  determination  of  the  recognition  of  the  jurisdiction  of  the 
French  bankruptcy  court  in  Kenner 206  (and  in  thus  recognizing  the 
validity  and  applicability  of  the  foreign  bankruptcy  proceeding),  the  US 
federal  district  court  had  resorted  to  the  ‘critical  date’  analysis  in  support 
of  its  inquiry,  a  much  clearer  rationale  for  its  holding  could  have  been 
made.  The  comity  analysis  which  in  fact  it  did  make  would,  furthermore, 

202  185  NW  2d  226  at  231  (Iowa  1971).  203  3?3  p  2cJ  Jiy  (2(J  Cir  igby) 

Ibid,  at  723.  205  Columbia  Law  Review ,  69  (1969),  p.  843  at  p  865 

2,16  Kenner  Products  v.  Societe  Fonciere  et  Financier,  532  F  Supp.  478  (SDNY  1982).  See  above! 
p.  333,  text  accompanying  nn.  154-6. 


FOREIGN  BANKRUPTCY  DECREES 


343 


have  been  made  very  much  easier.  The  argument  could  have  run 
something  like  this:  The  act  which  sealed  the  dispute  from  further 
conduct  capable  of  altering  the  outcome  was  the  filing  of  bankruptcy 
under  French  law.  This  led  to  the  suit  in  New  York  by  Kenner  on  a 
guarantee  of  trade  credit  for  its  merchandise.  While  the  suit  was  being 
removed  to  the  federal  district  court,  the  French  Commercial  Court 
appointed  a  receiver  in  bankruptcy,  because  it  had  jurisdiction  over  the 
bankruptcy  proceeding  as  of  the  ‘critical  date’.  Nothing  Kenner  could 
have  done  would  have  altered  that  court’s  jurisdiction.  Thus,  focusing 
on  the  critical  date  as  the  date  warranting  the  foreign  court’s  right  to 
adjudicate  the  dispute  provides  a  clear-cut  basis  for  determining  the 
issue  of  competence.  Obviously,  had  the  US  federal  district  court  in 
Kenner  taken  some  action  which  could  have  pre-empted  the  possibility 
of  the  French  Commercial  Court’s  taking  further  steps  in  the  case, 
possibly  as  a  result  of  the  US  defendant’s  filing  (or,  for  example,  had 
Kenner  first  sued  upon  contract  law  in  the  US),  then  the  critical  date 
would  have  been  that  of  the  prior  US  suit  giving  the  district  court  power 
to  pre-empt  other  suits  in  other  courts.  As  a  consequence  the  posture  of 
this  exact  dispute  would,  both  from  the  jurisdictional  and  choice  of  law 
points  of  view,  have  necessarily  altered  both  the  jurisdictional  and  the 
governing  law  aspects  of  the  case.  Thus  a  clearer  understanding  is  given 
by  an  analysis  in  terms  of  the  critical  date. 

X.  Some  Additional  Considerations  and  Criteria: 

Other  United  States  Drafts  and  Restatements 

Behind  the  prescriptions  of  Sections  304  and  305  of  the  1978  Federal 
Bankruptcy  Reform  Act  lies  the  legislative  authority  of  the  US  Congress. 
In  addition,  in  the  US,  state  courts  may  also  be  called  upon,  from  time 
to  time,  to  recognize  foreign  judgments,  including  bankruptcy  judgments. 
In  carrying  out  this  responsibility  they  may  also  rely  on  the  persuasive 
guidance  of  scholarly  publications  by  highly  respected  semi-public  and 
private  organizations  of  cogent  appeal,  but  not  enjoying  prescriptive 
authority.  Thus  the  National  Conference  of  Commissioners  of  Uniform 
State  Laws,  which  enjoys  no  prescriptive  competence,  has  proposed, 
primarily  to  state  legislatures,  the  Uniform  Recognition  of  Foreign 
Country  Money  Judgments  Act  for  their  adoption.207  This  has  been 
enacted  into  law  by  a  number  of  states  of  the  US.208  It  defines  a  foreign 
judgment  as  ‘any  judgment  of  a  foreign  state  granting  or  denying  recovery 
of  a  sum  of  money  .  .  .’,209  and  has  been  drafted  so  as  to  apply  to  any 

207  Uniform  Laws  Annotated,  vol.  13  (1980),  p.  419  (hereinafter  cited  as  the  ‘Foreign  Judgments 
Act’). 

208  The  legislatures  of  at  least  twelve  states  have  adopted  this  proposal  for  uniform  legislation, 
namely:  Alaska,  California,  Colorado,  Illinois,  Maryland,  Massachusetts,  Michigan,  New  York, 
Oklahoma,  Oregon,  Texas  and  Washington. 

209  Ibid.,  §1  (2). 
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foreign  judgment  that  is  final  and  conclusive  and  enforceable  where 
rendered,  even  though  an  appeal  therefrom  is  pending,  or  it  is  subject 
to  appeal.210  Such  a  judgment  is  considered  conclusive  between  the 
parties  to  the  extent  that  it  grants  or  denies  recovery  of  a  sum  of  money.211 
In  states  where  this  proposed  Uniform  Act  has  been  adopted,  foreign 
country  judgments  are  enforceable  in  the  same  manner  as  are  the 
judgments  of  sister  states  which  are  constitutionally  entitled  to  full  faith 
and  credit.  Section  4  of  the  Uniform  Foreign  Judgments  Act  also  sets 
out  the  conditions  under  which  an  otherwise  valid  judgment  may  not  be 
recognized.  These  grounds  are: 

§  4  (Grounds  for  Non-recognition) 

(a)  A  foreign  judgment  is  not  conclusive  if 

(1)  the  judgment  was  rendered  under  a  system  which  does  not  provide 
impartial  tribunals  or  procedures  compatible  with  the  requirements  of 
due  process  of  law; 

(2)  the  foreign  court  did  not  have  personal  jurisdiction  over  the  defendant; 
or 

(3)  the  foreign  court  did  not  have  jurisdiction  over  the  subject  matter. 

(b)  A  foreign  judgment  need  not  be  recognized  if 

(1)  the  defendant  in  the  proceedings  in  the  foreign  court  did  not  receive 
notice  of  the  proceedings  in  sufficient  time  to  enable  him  to  defend; 

(2)  the  judgment  was  obtained  by  fraud; 

(3)  the  [cause  of  action]  [claim  of  relief]  on  which  the  judgment  is  based  is 
repugnant  to  the  public  policy  of  this  state; 

(4)  the  judgment  conflicts  with  another  final  and  conclusive  judgment; 

(5)  the  proceeding  in  the  foreign  court  was  contrary  to  an  agreement  between 
the  parties  under  which  the  dispute  in  question  was  to  be  settled  otherwise 
than  by  proceedings  in  that  court;  or 

(6)  in  the  case  of  jurisdiction  based  on  personal  service  only,  the  foreign  court 
was  a  seriously  inconvenient  forum  for  the  trial  of  the  action. 

With  the  exception  of  Section  4  (b)  (5),  these  conditions  are  those 
traditionally  considered  in  a  court’s  decision  whether  to  afford  comity 
to  the  judgment  of  another  nation. 

In  addition  to  the  Commissioners  of  Uniform  Laws’  proposals  in  the 
Foreign  Judgments  Act,  the  American  Law  Institute,  another  influential 
private  organization  of  impeccable  credentials,  has  proposed,  in  its 
Second  Restatement ,  Conflict  of  Lazvs,  criteria  for  recognizing  foreign 
judgments.  While  these  do  not  directly  address  problems  connected 
specifically  with  the  recognition  of  foreign  court  bankruptcy  judgments, 
they  do  address  the  more  general  and  inclusive  problem  of  recognition. 
Thus  the  Second  Restatement  does  provide  that  generally,  ‘[a]  valid 
judgment  rendered  in  a  foreign  nation  after  a  fair  trial  in  a  contested 
proceeding  will  be  recognized  in  the  United  States  so  far  as  the  immediate 

210  Ibid.,  §  2. 

2,1  Ibid.,  §3. 
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parties  and  the  underlying  cause  of  action  are  concerned’.212  This 
Restatement  considers  judgment  valid  if: 

(a)  the  State  in  which  it  is  rendered  has  jurisdiction  to  act  judicially 
in  the  case;  and 

(b)  a  reasonable  method  of  notification  is  employed  and  a  reasonable 
opportunity  to  be  heard  is  afforded  to  persons  affected;  and 

(c)  the  judgment  is  rendered  by  a  competent  court;  and 

(d)  there  is  compliance  with  such  requirements  of  the  State  of  rendition 
as  are  necessary  for  the  valid  exercise  of  power  by  the  court.213 

The  word  ‘judgment’  is  a  general  term  which  includes  the  orders, 
injunctions  or  decrees  of  equity  courts  (such  as  bankruptcy  courts)  and 
other  special  courts.214  ‘Judicial  act’,  as  referred  to  in  Section  92  (a),  is 
defined  as  action  taken  in  the  name  of  a  duly  authorized  representative.215 

Finally  it  should  be  noted  that  despite  the  criticisms  indicated  in 
preceding  paragraphs  of  this  article,  the  preconditions  to  recognition 
under  §  98  of  the  Restatement  are  largely  the  same  as  those  set  out  in 
Hilton  v.  Guyot.216  On  its  face,  Section  304  of  the  1978  Bankruptcy 
Reform  Act  seems  very  different  from  the  common  law  as  reported  in 
the  Second  Restatement.  The  criteria  for  both  are,  in  point  of  fact,  quite 
similar.  Both  are  based  on  the  concept  of  comity  as  expressed  in  Hilton 
v.  Guyot.  The  Restatement  expressly,217  and  Section  304  by  necessary 
implication,  reflect  the  holding  of  this  much-criticized,  but  nevertheless 
landmark,  case.218  Again,  it  should  also  be  noted  that,  although  Section 
304  states  that  comity  is  only  one  of  six  guidelines  as  Culmer  tells  us,  in 
fact,  all  of  the  guidelines  except  for  Subsection  (c)  (6)  (which  applies 
only  to  individuals)  are  among  those  traditionally  considered  in  the 
application  of  comity.219  Both  the  Restatement  and  Section  304  make 
the  prevention  of  fraudulent  gain  through  recognition  one  of  their 
objectives.220  They  also  do  not  call  for  recognition  where  this  would  be 
contrarv  to  public  policy.221  In  addition,  both  of  these  legal  statements 
aim  to  prevent  the  prejudicial  treatment  of  US  claim  holders,222  and  just 
treatment  of  all  claim  holders.223  One  significant  difference  between  the 
Second  Restatement  and  Section  304  of  the  Bankruptcy  Code  concerns 
the  issue  of  reciprocity.  The  Restatement  expressly  states  that  application 

212  Restatement  (Second),  Conflict  of  Laws  (1971),  §  98 . 

213  ibid.,  §92.  214  Ibid.,  §92  comment  a. 

215  Ibid.,  §92  comment  d. 

216  Ibid.,  §98  comment  c,  citing  Hilton  v.  Guyot,  159  US  113  at  202  (1895);  see  above,  n.  52  and 
accompanying  text. 

217  See  Restatement  (Second),  Conflict  of  Laws  (1971),  §98  comment  c. 

218  See  11  USC  §304(0),  and  compare  Hilton  v.  Guyot,  159  US  113  at  202  (1895). 

219  Matter  of  Culmer,  25  BR  621  at  629  (Bkrptcy.  SDNY  1982). 

22°  gee  Restatement  (Second),  Conflict  of  Laws  (1971),  §  115,  and  11  USC  5304(c)(3). 

221  Restatement  (Second),  Conflict  of  Laws  (197O,  §  n7.  ”  usc  §  3°4  (c)  (4)  and  (5). 

222  Restatement  (Second),  Conflict  of  Laws,  §  98  comment  (c),  11  USC  §  304  (c)  (2). 

223  Restatement  (Second),  Conflict  of  Laws,  §  98  comment  (c),  11  USC  §  304  (c)  (1). 
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of  the  reciprocity  requirement  is  not  generally  accepted.224  However, 
Section  304  of  the  Bankruptcy  Code  is  silent  on  this  question. 

In  conclusion,  it  must  be  said  that  there  is  no  hard  and  fast  rule 
whereby  we  can  say  that  any  particular  foreign  court  bankruptcy 
judgment  will  be  recognized.  We  can,  however,  once  more  point  to  the 
general  standards  which,  while  respecting  the  universality  principle  and 
par  conditio  creditorum,  protect  the  justified  (and  just)  claims  of  local 
(US)  litigants  even  if  this  may  possibly  give  them  a  more  favoured 
position  in  US  courts. 

On  the  other  hand,  as  a  rule,  nowadays,  the  courts  in  the  US  will 
respect  the  principle  of  par  conditio  creditorum  and  recognize  foreign 
court  bankruptcy  judgments  and  proceedings,  provided  that: 

(1)  they  distribute  the  debtor’s  estate  fairly; 

(2)  they  satisfy  the  requirements  of  due  process; 

(3)  they  do  not  result  in  prejudice  or  serious  inconvenience  to  US 
creditors,  including  surprise; 

(4)  they  do  not  promote  fraudulent  dispositions  of  the  estate;  and 

(5)  the  decision  was  not  based  on  a  rationale  violative  of  US  public 
policy. 


XI.  Some  Concluding  Thoughts 

The  preceding  discussion  has  focused  on  the  domestic  bankruptcy 
laws  and  policies  of  the  US  and,  where  relevant  after  the  passage  of  the 
1978  Bankruptcy  Reform  Act,  those  of  the  several  states.  In  this  arena 
international  law  does  not  prescribe  any  obligation  or  criteria  for  the 
domestic  recognition  of  foreign  bankruptcy  judgments.  Only  comity  may 
prompt  (and  press  for)  them.  While  this  latter  postulate  may  not  prescribe 
rules  governing  the  behaviour  of  States,  it  can,  and  does,  wield  a 
prudentially  based  and  persuasive  authority. 

Increasingly,  and  especially  since  the  1978  Reform  Act,  the  trend  in 
the  US  cases,  despite  the  retrogressive  character  of  Toga ,  has  been  to 
move  away  from  the  principle  of  Hilton  v.  Guyot  and  towards  a  more 
universalized  approach.  Thus  in  Cunard  the  court  found  that  reciprocity 
was  not  a  prerequisite.  And  in  Culmer  recognition  was  accorded  on  a 
liberal  view  of  comity  as  calling,  where  justice  called  for  it,  for  application 
of  the  maxim  par  conditio  creditorum.  Can  the  transnational  mutuality  of 
recognition  by  discrete  domestic  tribunals,  equally  seeking  to  advance 
enlightened  policies  of  universality  and  par  conditio  creditorum ,  lead  to 
an  evolution  of  international  private  law  prescribing  obligations  to 
recognize  bankruptcy  decrees?  Where  States  enter  into  international 
agreements  to  do  so,  of  course,  the  transnational  recognition  of  the 
judgments  included  within  the  scope  of  the  treaty  is  recognized  as  a 
matter  of  treaty  (and  hence  legal)  obligation,  not  comity.  On  the  other 

224  Restatement  (Second),  Conflict  of  Laws,  §  98  comment  e. 
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hand,  there  is,  at  the  present  time,  no  sign  of  an  emerging  lex  mercatoria 
as  an  emerging  set  of  international  customary  norms  with  authority  to 
supplant  the  doctrine  of  comity  as  understood  by  the  domestic  courts  of 
the  individual  States.  Be  that  as  it  may,  as  States’  laws  increasingly 
converge  in  applying  universalist  principles  of  recognition,  so  the  social 
substratum,  the  legal  consciousness,  constitute  an  historical  precondition 
of  the  obligatory  rules  (yet  to  be  evolved)  of  transnational  recognition. 
This  nascent  phenomenon  of  the  convergence  of  national  laws,  however, 
is  still  predicated  on  comity.  Be  that  as  it  may,  it  is  an  essential,  albeit 
primitive,  stage  in  the  evolution  of  truly  international  legal  obligations 
of  recognition  under  the  benign  regime  of  a  lex  mercatoria  arising  from 
the  convergence  of  domestic  laws  into  a  transnational  customary  regime.225 
In  the  event  of  a  lex  mercatoria ,  worldwide,  set  of  customary  and  common 
norms  (in  the  sense  of  gemeinsrecht  or  droit  commun 226)  governing 
bankruptcies  and  the  practice  of  States  in  that  regard  coming  into 
effective  existence,  the  logic  of  its  emergence  and  reception  would,  most 
probably,  consist  in  its  implementation  of  the  policies  of  universalism 
and  of  par  conditio  creditorum. 


225  This  notion  of  a  convergence  of  domestic  laws  into  a  transnational  regime  may  lead  to  the 
further  step  of  treaty-making.  Such  a  step  would  have  additional  advantages  over  those  of  a 
customary  regime,  namely,  the  relative  certainty  that  the  specific  language  of  a  treaty  could  ensure. 
Such  a  treaty  regime,  moreover,  would  have  the  further  advantage  of  reflecting  the  resolution  of 
different  states’  disparate  perceptions  (should  they  exist)  through  negotiation  and  compromise.  On 
the  other  hand,  the  evolution  of  the  customary  regime  envisaged  in  these  pages,  although  less  fixed 
and  certain  in  its  prescriptive  authority,  could  provide  an  essential  intermediate  state  in  the  eventual 
creation  of  a  treaty  regime. 

226  For  this  writer’s  stipulated  definition  of  the  terms  'gemeinsrecht'  and  ‘droit  commun  (as 
contrasted  with  the  current  usage  of  ‘common  law’  especially  in  the  sense  of  the  ‘common  law  of, 
for  example,  a  state  of  the  US),  see  Goldie,  ‘Some  Comments  on  Gidel  s  Views  ,  University  of 
Western  Australia  Annual  Law  Review,  3  (1954),  p.  108  at  pp.  119-20. 
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THE  PROTECTION  OF  HUMAN  RIGHTS 
PENDING  THE  SETTLEMENT  OF  RELATED 
POLITICAL  ISSUES* 


By  LOUKIS  G.  LOUCAIDES1 

Political  conflicts  between  States  or  between  governments  and  people 
may  lead  to  denial  of  human  rights  by  the  parties  in  the  dispute  as  a 
means  of  furthering  or  imposing  their  claims.  Some  of  the  current 
political  problems,  such  as  the  colour  issue  in  South  Africa,  the  Palestinian 
question,  Israel’s  activities  in  Lebanon,  the  United  States  and  Nicaragua 
dispute  and  the  Cyprus  problem,  provide  us  with  examples  of  such 
situations.  In  all  these  cases  human  rights  are  being  violated  because  of 
the  claims  of  the  party  resorting  to  the  violations  in  respect  of  related 
political  issues — territorial,  constitutional,  strategic,  etc.  —  and  the  restor¬ 
ation  of  human  rights  in  question  is  thus  suspended  and  subjected  to 
the  political  solution  sought  to  be  achieved  or  imposed. 

Thus  in  South  Africa  the  claims  for  political  authority  over  the  country 
by  the  white  population  to  the  exclusion  of  the  coloured  population  lead 
to  denial  of  the  political  and  other  individual  rights  of  the  latter  through 
the  policy  of  apartheid  applied  by  the  white  population  in  power  in  line 
with  their  claims  in  issue.  The  competing  claims  of  Israel  and  the 
Palestinian  population  of  the  territory  under  the  control  of  Israel,  over 
such  territory,  results  in  the  suppression  of  human  rights  of  the 
Palestinians  through  the  various  measures  resorted  to  by  Israel  in 
furtherance  of  its  claims  (expulsions,  detentions,  confiscation  of  proper¬ 
ties,  etc.).  The  military  occupation  of  part  of  the  territory  of  Lebanon 
by  Israel,  sought  to  be  justified  on  the  ground  of  defending  Israel’s 
security  against  attacks  from  that  territory  stemming  from  the  controversy 
over  the  Palestinian  question,  leads  to  violations  of  human  rights  of  the 
Lebanese  population  affected  by  the  occupation  (deprivation  of  property, 
freedom  of  movement,  etc.).  The  conflict  between  the  USA  and  Nicara¬ 
gua  arising  out  of  the  USA’s  complaints  against  Nicaragua’s  regime — 
rejected  by  the  latter  as  an  interference  in  Nicaragua’s  internal  affairs 
has  led  to  military  and  paramilitary  activities  of  the  USA  in  and  against 
Nicaragua  with  consequential  loss  of  life  and  destruction  of  property  in 
the  latter  country.  The  Cyprus  problem  as  a  result  of  Turkey’s  military 
occupation  of  Cypriot  territory,  in  line  with  Turkey’s  political  objective 


*  ©  Loukis  G.  Loucaides,  1988.  This  article  is  based  on  a  paper  given  at  the  International 
Seminar  on  Torture  and  Human  Rights  organized  by  Amnesty  International  in  conjunction  with 
the  Council  of  Europe  in  Strasbourg  in  October  1977. 

1  Deputy  Attorney-General  of  Cyprus. 
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to  divide  the  island  into  two  separate  States  to  be  inhabited  and  governed 
by  Turkish  Cypriots  and  Greek  Cypriots  respectively — a  situation 
opposed  by  the  Government  of  Cyprus  and  the  Greek  Cypriot  popu¬ 
lation — leads  to  violations  by  Turkey  of  human  rights  of  Cypriots 
(displacement  of  persons,  deprivation  of  properties,  discrimination,  etc.). 

A  somewhat  embarrassing  question,  at  first  sight,  arises  in  situations 
such  as  the  above  where  the  violations  of  human  rights  are  interwoven 
with  a  political  issue  leading  to  them.  The  question  is  then  posed,  how 
can  we  ask  the  party  responsible  for  the  violations  to  restore  the  human 
rights  violated  once  such  restoration  may  frustrate  the  political  claims 
intertwined  with  the  violations  and  thus  solve  the  relevant  political  issue 
in  favour  of  the  other  party  in  the  dispute? 

The  problem  of  protecting  human  rights  in  such  cases  would  perhaps 
be  real  if  there  were  any  principle  allowing  the  sacrifice  of  fundamental 
rights  to  the  necessity  of  achieving  political  compromises.  But  then  again 
the  supposed  principle  must  go  as  far  as  accepting  political  compromises 
reached  through  the  exercise  of  coercion  (in  this  case  through  the 
suppression  of  human  rights)  as  valid  and  enforceable. 

However,  it  seems  that  the  rules  of  international  law,  both  customary 
and  conventional,  go  in  the  opposite  direction.  They  place  the  obligation 
to  respect  human  rights  higher  than  any  other  consideration,2  and  regard 
any  agreement  reached  as  a  result  of  any  form  of  intimidation  of  any  of 
the  parties  as  tainted  with  invalidity.3  It  is  even  established  that,  although 
an  agreement  is  reached  freely,  it  will  again  be  invalid  if  it  contains 
obligations  which  are  at  variance  with  universally  recognized  principles 
of  international  law— including  of  course  human  rights — or  which  are 
immoral.4 

The  rule  according  to  which  the  effect  of  coercion  in  the  conclusion 
of  a  treaty  imposed  by  the  victor  upon  the  vanquished  State  was 
disregarded,  was  a  necessary  corollary  of  the  admissibility  of  the  use  of 
force  as  an  instrument  for  changing  the  existing  law.  But  now  the  position 
has  changed  in  so  far  as  the  threat  or  use  of  force  has  been  prohibited 

2  Articles  i  (3),  13(1)  (b),  55  (i),  56,  62  (2)  and  68  of  UN  Charter.  ‘The  relevant  provisions  of 
the  Charter  constitute  legal  obligations  of  the  members  of  the  United  Nations  and  of  the  Organisation 
as  a  whole.  The  fundamental  human  rights  and  freedoms  acknowledged  by  the  Charter  must 
henceforth  be  regarded  as  legal  rights  recognised  by  International  Law.  Their  realisation,  subject 
to  the  limitations  of  the  Charter,  must  be  regarded  as  a  paramount  object  of  the  United  Nations’: 
Oppenheim,  International  Law ,  vol.  1  (8th  edn.,  1955),  pp.  740-2.  See  also  Brownlie,  Principles  of 
Public  International  Law  (3rd  edn.,  1959),  pp.  569-71;  Ezejiofor,  Protection  of  Human  Rights  under 
the  Law ,  pp.  52-68;  Dinh,  Daillier  and  Pellet,  Droit  international  public  (2nd  edn.),  pp.  546-7; 
Sibert,  Traite  de  droit  international  public,  vol.  1,  p.  17;  Cranston,  Human  Rights  Today,  p.  9. 

3  Articles  51  and  52  of  the  Vienna  Convention  on  the  Law  of  Treaties;  Brownlie,  op.  cit.  (previous 
note),  p.  612;  McNair,  Law  of  Treaties  (1961),  pp.  209  ff. 

4  Article  53  of  the  Vienna  Convention;  Article  103  of  UN  Charter;  Oppenheim,  op.  cit.  above 
(n.  2),  pp.  895-7;  McNair,  op.  cit.  (previous  note),  pp.  213  ff.  ‘Jamais  ...  la  Cour  n’appliquerait 
une  convention  dont  le  contenu  serait  contraire  aux  bonnes  moeurs’:  per  Shucking,  judge  of 
the  Permanent  Court  of  International  Justice  in  the  Oscar  Chinn  case,  PC  Iff,  Series  A/B,  No.  63, 
p.  150. 
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by  the  Charter  of  the  United  Nations  and  the  General  Treaty  for  the 
Renunciation  of  War.5  Peaceful  means  (negotiation,  inquiry,  mediation, 
arbitration,  judicial  settlement,  etc.)  are  now  the  only  acceptable  methods 
for  settling  international  disputes.6 

The  strong  worldwide  movement  for  the  international  protection  of 
the  rights  of  man  during  the  last  three  decades  was  in  fact  the  product 
of  the  necessity  to  protect  human  beings  from  the  evils  of  the  use  of 
force,  the  oppression  and  the  abuse  of  power  which  were  bitterly 
experienced  throughout  the  Second  World  War.7 

It  is  true  that  international  law  recognizes  the  possibility  on  the 
part  of  a  State  of  suspending  certain  human  rights  in  exceptional 
circumstances  threatening  the  existence  of  the  State,  with  the  object  of 
protecting  the  life  of  the  nation.8  But  that  is  a  completely  different  thing 
from  the  situations  we  are  now  discussing  where  the  suppression  of 
human  rights  is  used  as  an  instrument  for  improving  one’s  bargaining 
position  in  the  conflict  and  imposing  a  political  settlement  satisfying  the 
demands  of  the  party  resorting  to  it. 

It  is  significant  to  observe  that  even  where  a  State  may  legally  take 
measures  derogating  from  its  obligations  to  respect  human  rights  in 
exceptional  situations  of  crisis  affecting  its  population,  the  measures 
taken  should  be  necessary,  within  the  limits  of  reasonableness  and  good 
faith,  to  meet  the  exigencies  of  the  particular  situation  and  should  not 
in  any  case  aim  at  the  destruction  of  any  of  the  human  rights  and 
freedoms  that  the  State  is  bound  normally  to  respect;9  and  this  rule 
seems  to  be  equally  applicable  in  cases  where  a  State  is  counteracting 
activities  aimed  at  the  destruction  of  any  of  the  rights  and  freedoms 
guaranteed  by  the  State.10 

Even  during  military  action  a  State  is  bound  to  respect  humanitarian 
law,  especially  that  contained  in  the  Geneva  Conventions.11  It  is  univer¬ 
sally  recognized  that  in  time  of  armed  conflict  civilian  populations  are 
in  special  need  of  increased  protection  and  the  fundamental  human  rights 

5  Oppenheim,  op.  cit.  above  (n.  2),  pp.  89 1  -2;  Article  2  (4)  of  UN  Charter;  Brownlie,  I nternational 
Law  and  the  Use  of  Force  by  States,  p.  431. 

6  Article  2  (3)  of  UN  Charter. 

7  Ezejiofor,  op.  cit.  above  (n.  2),  pp.  13,  531  Oppenheim,  op.  cit.  above  (n.  2),  pp.  737.  73»J 
Brownlie,  Principles  of  Public  International  Law  (3rd  edn.),  p.  564. 

8  e.g.  Article  15  of  the  European  Convention  on  Human  Rights,  Article  4  of  the  International 
Covenant  on  Civil  and  Political  Rights,  Article  30  of  the  European  Social  Charter. 

9  Lawless  case  (European  Court  of  Human  Rights,  Series  A,  vol.  3,  p.  56);  Digest  of  Strasbourg 
Case-Law  relating  to  the  European  Convention  on  Human  Rights,  vol.  4  (Articles  13-25)  (1985). 
pp.  193  ff.;  Fawcett,  Application  of  the  European  Convention  on  Human  Rights,  pp.  246-50. 

10  De  Becker  case  ( European  Court  of  Human  Rights,  Series  B,  vol.  2,  pp.  i37~8);  Digest  of 
Strasbourg  Case-Law,  op.  cit.  (previous  note),  pp.  237  ff-,  Fawcett,  op.  cit.  (previous  note),  pp.  251- 
5-  Jacobs  The  European  Convention  on  Human  Rights,  pp.  210-12. 

n  1949  and  the  two  Protocols  of  i977-  The  object  of  these  Conventions  is  to  reconcile  the  military 
necessities  with  the  humanitarian  exigencies  and  to  protect  in  particular  those  who  do  not  participate 
directly  in  the  hostilities.  The  i977  Protocols  embody  substantial  improvements  of  the  Conventions; 
see  Dinh,  Daillier  and  Pellet,  op.  cit.  above  (n.  2),  pp.  865-9. 
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as  accepted  by  international  law  continue  to  apply  fully.  This  has  been 
stressed  by  the  UN  General  Assembly  by  its  Resolution  2675  (XXV)  of 
9  December  1970  in  the  following  terms: 

Noting  that  in  the  present  century  the  international  community  has  accepted  an 
increased  role  and  new  responsibilities  for  the  alleviation  of  human  suffering  in  any  form 
and,  in  particular,  during  armed  conflicts. 

Convinced  that  civilian  populations  are  in  special  need  of  increased  protection  in  time 
of  armed  conflicts. 

Affirms  the  following  basic  principles  for  the  protection  of  civilian  populations  in 
armed  conflicts,  without  prejudice  to  their  future  elaboration  within  the  framework  of 
progressive  development  of  the  international  law  of  armed  conflict. 

1.  Fundamental  human  rights,  as  accepted  by  international  law  and  laid  down  in 
international  instruments,  continue  to  apply  fully  in  situations  of  armed  conflict  .  .  . 


The  fact  that  no  political  issue  can  be  an  excuse  for  delaying  any  action 
in  respect  of  problems  of  a  purely  humanitarian  nature  has  been  under¬ 
lined  by  the  UN  General  Assembly  when  called  upon  to  deal  with  the 
problem  of  persons  who  are  missing  or  dead  in  armed  conflicts.  Thus  in 
Resolution  3220  (XXIX)  of  the  General  Assembly  of  14  November  1974 
it  is  stated  that 

.  .  .  provision  of  information  on  those  who  are  missing  or  have  died  in  armed  conflicts 
should  not  be  delayed  merely  because  other  issues  remain  pending. 

But  what  is  more  important  is  the  stand  taken  by  the  UN  General 
Assembly  and  Security  Council  in  relation  to  humanitarian  or  human 
rights  problems  when  called  upon  to  deal  at  the  same  time  with  the 
political  question  giving  rise  to  them.  In  such  cases  both  the  General 
Assembly  and  the  Security  Council  have  consistently  acted  on  the 
premiss  that  political  conflicts  do  not  justify  violations  of  human  rights 
or  other  principles  of  international  law  and  that  such  conflicts  must 
themselves  be  solved  in  accordance  with  such  principles.  This  approach, 
which  seems  to  provide  what  should  be  the  obvious  answer  to  the 
question  under  consideration,  is  well  illustrated  by  the  series  of  UN 
resolutions  on  the  race  conflict  in  South  Africa,  the  Palestinian  question 
and  the  Cyprus  problem.  The  following  are  typical  extracts  from  such 
resolutions: 

(South  Africa) 

The  General  Assembly — 

Alarmed  by  the  further  aggravation  of  the  situation  in  South  Africa  caused  by  the 
policy  of  apartheid,  and  lately  in  particular  by  the  imposition  of  the  state  of  emergency  .  .  . 

1 .  Strongly  condemns  the  policy  of  apartheid  which  deprives  the  majority  of  the  South 
African  population  of  their  citizenship,  fundamental  freedoms  and  human  rights,  in 
particular  the  right  to  self-determination, 

2.  Strongly  condemns  the  South  African  authorities  for  the  killings,  arbitrary  mass 
arrests  and  the  detention  of  members  of  mass  organisations  as  well  as  individuals,  the 
overwhelming  majority  of  whom  belong  to  the  majority  population,  for  opposing  the 
apartheid  system,  the  so-called  ‘new  constitution’  and  the  emergency  .  .  . 
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4.  Demands  that  the  South  African  authorities: 

(a)  Release  immediately  and  unconditionally  Nelson  Mandela  and  all  other  political 
prisoners,  detainees  and  restrictees  .  .  . 

(c)  Abrogate  discriminatory  laws  and  lift  bans  on  all  organisations,  news  media  and 
individuals  opposing  apartheid ; 

(d)  Grant  freedom  of  association  and  full  trade  union  rights  to  all  workers  of  South 
Africa; 

(e)  Initiate  without  preconditions  a  political  dialogue  with  genuine  leaders  of  the 
majority  population  with  a  view  to  dismantling  apartheid  without  delay  and 
establishing  a  representative  government  .  .  .12 

The  Security  Council  .  .  . 

Demands  the  immediate  eradication  of  apartheid  as  the  necessary  step  towards  the 
establishment  of  a  non-racial  democratic  society  based  on  self-determination  and  majority 
rule  through  the  full  and  free  exercise  of  universal  adult  suffrage  by  all  the  people  in  a 
united  and  non-fragmented  South  Africa,  and  to  this  end  demands: 

(a)  The  dismantling  of  the  bantustan  structures  as  well  as  the  cessation  of  uprooting, 
relocation  and  denationalisation  of  the  indigenous  African  people; 

(b)  The  abrogation  of  the  bans  and  restrictions  on  political  organisations,  parties, 
individuals  and  news  media  opposed  to  apartheid ; 

(c)  The  unimpeded  return  of  all  the  exiles; 

Demands  that  the  racist  regime  of  South  Africa  put  an  end  to  the  violence  against 
and  repression  of  the  black  people  and  other  opponents  of  apartheid ,  unconditionally 
release  all  persons  imprisoned,  detained  or  restricted  for  their  opposition  to  apartheid 
and  lift  the  state  of  emergency;  Deplores  the  racist  regime  of  South  Africa  for  its 
disregard  of  the  principles  of  international  law  and  its  obligations  under  the  Charter  of 
the  United  Nations  .  .  -13 


(Palestine) 

The  General  Assembly—  .  ,  _  .  ,  , 

Guided  by  the  purposes  and  principles  of  the  Charter  of  the  United  Nations  and  by 

the  principles  and  provisions  of  the  Universal  Declaration  of  Human  Rights  ... 

7.  Reaffirms  that  the  Israeli  military  occupation  of  the  Palestinian  and  other  Arab 
territories  is  of  a  temporary  nature,  thus  giving  no  right  whatsoever  to  the  occupying 
Power  over  the  territorial  integrity  of  the  occupied  territories, 

8.  Strongly  condemns  the  following  Israeli  policies  and  practices: 

(e)  Eviction,  deportation,  expulsion,  displacement  and  transfer  of  Arab  inhabitants  ot 
the  occupied  territories  and  denial  of  their  right  to  return, 

(f)  Confiscation  and  expropriation  of  private  and  public  Arab  property  in  the  occupied 

territories  .  .  . 

(i)  Destruction  and  demolition  of  Arab  houses, 

(j)  Collective  punishment,  mass  arrests,  administrative  detention  and  ill-treatment  o 
the  Arab  population; 

(k)  Ill-treatment  and  torture  of  persons  under  detention; 

(l)  Interference  with  religious  freedoms  and  practices  as  well  as  family  rights  and 

(n)  Interference  with  the  freedom  of  movement  of  individuals  within  the  Palestinian 

and  other  occupied  Arab  territories  ...  , 

Demands  that  Israel  desist  forthwith  from  the  policies  and  practices  referred  to  above; 
Calls  upon  Israel,  the  occupying  Power,  to  take  immediate  steps  for  the  return  ot  all 


12  Resolution  40/64I  on 
10  December  1985. 


‘Concerted  international  action  for  the  elimination  of  apartheid  of 
13  Resolution  581  (1986)  of  13  February  1986. 
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displaced  Arab  and  Palestinian  inhabitants  to  their  homes  or  former  places  of  residence 
in  the  territories  occupied  by  Israel  since  1967,  in  implementation  of  Security  Council 
resolution  237  (1967)  of  14  June  1967  .  .  ,14 

(Cyprus) 

The  General  Assembly  .  .  . 

Having  considered  the  question  of  Cyprus  .  .  .  Greatly  concerned  at  the  prolongation 
of  the  Cyprus  crisis,  which  poses  a  serious  threat  to  international  peace  and  security  .  .  . 

Deploring  the  lack  of  progress  in  the  inter-communal  talks  .  .  . 

Reaffirming  the  need  to  settle  the  question  of  Cyprus  without  further  delay  by  peaceful 
means  in  accordance  with  the  provisions  of  the  Charter  of  the  United  Nations  and  the 
relevant  United  Nations  resolutions:  .  .  . 

11.  Calls  for  respect  of  the  human  rights  and  fundamental  freedoms  of  all  Cypriots, 
including  the  freedom  of  movement,  the  freedom  of  settlement  and  the  right  to  property 
and  the  instituting  of  urgent  measures  for  the  voluntary  return  of  the  refugees  to  their 
homes  in  safety; 

12.  Considers  that  the  de  facto  situation  created  by  the  force  of  arms  should  not  be 
allowed  to  influence  or  in  any  way  affect  the  solution  of  the  problem  of  Cyprus;  .  .  ,15 

If  political  differences  were  allowed  to  block  the  way  to  the  protection 
of  human  rights  that  would  render  the  very  notion  of  human  rights 
entirely  meaningless;  for  serious  violations  of  human  rights  are  as  a  rule 
the  result  of  political  controversies.  If,  then,  it  is  accepted  that  no  remedy 
is  possible  pending  the  solution  of  such  controversies,  this  would  amount 
to  condoning  continuous  violations  of  human  rights — on  any  scale — ad 
infinitum  at  times  when  these  rights  are  in  special  need  of  protection.16 

A  coup,  a  military  aggression  or  occupation  or  an  undemocratic 
assumption  of  authority  would  then  be  sufficient  in  law  to  paralyse  any 
international  system  of  safeguarding  human  rights  while,  on  the  contrary, 
such  situations  should  entail  immediate  action  on  the  part  of  international 
organizations  concerned  with  the  protection  of  fundamental  rights  and 
liberties,  because  it  is  particularly  during  these  situations  that  serious 
abuses  take  place.  Internal  law  and  order  is  in  such  cases  paralysed, 
domestic  legal  remedies  disappear  or  become  ineffective,  and  the  sense 
of  power  on  the  part  of  the  ruler  leads  to  a  sense  of  immunity. 

14  Resolution  41/63  (D)  of  3  December  1986.  The  UN  Commission  on  Human  Rights  followed 
the  same  approach  in  a  series  of  Resolutions  entitled  ‘Question  of  the  violation  of  human  rights 
in  the  occupied  Arab  territories,  including  Palestine’;  see,  e.g.,  Resolution  1985/1  A  and  B  of 
19  February  1985  and  Resolution  1986/1  A  and  B  of  20  February  1986. 

15  Resolution  37/253  of  13  May  1983.  The  UN  Commission  of  Human  Rights  adopted  the  same 
stand  and  alarmed  by  the  continuation  of  the  Cyprus  crisis’  called  upon  all  parties  concerned  ‘to 
adhere  strictly  to  the  principles  of  the  United  Nations  Charter,  international  instruments  in  the 
field  of  human  rights  and  the  relevant  resolutions  of  the  General  Assembly  and  the  Security  Council 
and  to  work  towards  the  full  restoration  of  human  rights  to  the  population  of  Cyprus  and  to 
undertake  urgent  measures  for  the  return  of  all  refugees  to  their  homes  in  safety’:  Resolution  4 
(XXXI)  of  February  1975;  see  also  Resolution  4  (XXXII)  of  February  1987,  which  also  refers 
expressly  to  the  restoration  of  the  freedom  of  movement,  the  freedom  of  settlement  and  the  right 
to  property  of  all  Cypriots. 

16  This  position  was  supported  by  the  Cyprus  Government  before  the  European  Commission  of 
Human  Rights  in  respect  of  Application  No.  8007/77  ( Cyprus  v.  Turkey).  The  Commission  rejected 
the  objections  of  Turkey  in  that  case  and  admitted  the  Application  (see  Decision  of  Commission  of 
4  October  1983,  pp.  123,  1471?.). 
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It  is  true  that  political  settlements  could  also  give  a  final  and  durable 
protection  of  the  human  rights  in  issue,  and  that  efforts  should  be 
directed  towards  the  achievement  of  such  a  lasting  solution  of  the 
problem.  But  the  question  is  whether  in  the  meantime  human  rights 
may  be  denied. 

If  one  proceeds  on  what  appears  to  be  the  correct  assumption  that  any 
settlement  of  any  political  issue  should  safeguard  human  rights  and 
should  be  reached  through  peaceful  means  in  accordance  with  the 
universally  accepted  principles  of  international  law,  then  any  efforts  for 
the  restoration  and  protection  of  human  rights  pending  such  settlement 
do  in  fact  contribute  to  its  achievement.  In  fact  any  such  efforts  constitute 
an  essential  duty  for  all  those  who  really  care  about  a  sure  foundation  of 
lasting  peace  and  security.17 

It  is  pertinent  in  this  respect  to  recall  the  general  philosophy  of  the 
authors  of  the  Charter  of  the  UN  as  reflected  in  the  Report  to  the  Presi¬ 
dent  on  the  Results  of  the  San  Francisco  Conference  by  the  Secretary 
of  State:18 

Only  so  far  as  the  rights  and  dignity  of  all  men  are  respected  and  protected,  only  so 
far  as  men  have  free  access  to  information,  assurance  of  free  speech  and  free  assembly, 
freedom  from  discrimination  on  grounds  of  race,  sex,  language,  or  religion  and  other 
fundamental  rights  and  freedoms,  will  men  insist  upon  the  right  to  live  at  peace,  to 
compose  such  differences  as  they  may  have  by  peaceful  methods,  and  to  be  guided  by 
reason  and  good  will  rather  than  driven  by  prejudice  and  resentment. 

This  philosophy,  born  of  the  experience  of  the  Second  World  War, 
in  spite  of  its  continuous  truth  still  remains,  in  so  far  as  the  effective 
achievement  of  its  aims  through  international  institutions  is  concerned, 
an  echo  from  the  past.  The  problem  is  in  fact  intensified  by  the  policy 
of  the  various  governments  to  interlink  in  practice  the  remedy  for 
violations  of  human  rights  with  the  accomplishment  of  a  settlement  of 
related  political  issues,  regardless  of  the  violations  which  take  place  in 
the  meantime  and,  consequently,  regardless  of  whether  the  settlement  is 
the  result  of  a  free  choice  of  the  parties.  What  is  really  sought  in  practice 
is  a  political  compromise  of  all  issues  between  ‘the  parties  concerned 
irrespective  of  whether  the  individual  fundamental  rights  that  form  part 
of  the  dispute  are  actually  secured  thereby.  In  fact  the  very  term  politi¬ 
cal  compromise’  has  come  to  mean  something  foreign  to  the  notion  of 

17  ‘No  lawyer  is  likely  to  doubt  the  desirability  of  a  much  greater  readiness  on  the  part  of  states 

to  accept  the  settlement  of  their  disputes  on  the  basis  of  law.  The  present  unlimited  freedom  of 
states  to  reject  that  method  of  settlement  is  entirely  indefensible;  it  makes  possible  the  grossest 
injustices,  and  it  is  a  standing  danger  to  the  peace  of  the  world  by  encouraging  the  habit  of  states 
to  regard  themselves  each  as  a  law  unto  itself’:  Bnerly,  The  Law  of  Nations  (6th  edn.),  p.  368.  For 
an  eloquent  statement  on  the  interdependence  of  peace  and  human  rights  see  McDougal,  Lasswe 
and  Chen,  Human  Rights  and  World  Public  Order ,  pp.  139-40:  ■  an  interdependence  so 

comprehensive  and  intense  as  to  approximate  identity  .  .  without  a  more  extensive  protection  ot 
human  rights,  there  can  be  little  hope  of  a  better  peace  . 

18  26  June  1945:  Goodrich,  The  United  Nations ,  pp.  246-7. 
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human  rights  while  there  is  every  reason  in  principle  for  it  to  be 
compatible.19 

Very  often  a  convenient  way  for  governments  to  avoid  facing  the 
human  rights  aspect  of  a  political  controversy,  which  is  usually  its  most 
important  factor,  is  to  invoke  and  entrench  themselves  behind  the 
term  ‘political’.  ‘Political  factors’  —  another  term  often  resorted  to  in 
contradistinction  to  humanitarian  and  legal  considerations — are  as  a  rule 
nothing  other  than  a  disguise  of  some  particular  interests  at  stake  — 
usually  of  third  parties  —  such  as  strategic,  economic,  etc.,  interests  which 
come  into  conflict  with  the  obligation  to  respect  human  rights. 

The  result  of  the  practice  of  politicizing  questions  of  human  rights  in 
this  manner  ‘is  that  the  rights  of  the  individual  may  be  sacrificed  to 
political  expediency’;20  and  this  naturally  constitutes  the  main  danger  to 
any  human  rights  system. 

Questions  of  human  rights  and  other  legal  questions  may  indeed  be 
intertwined  with  political  questions  and  form  one  aspect  of  a  wider 
dispute  or  problem.  This,  however,  is  not  a  reason  to  suspend  the 
application  of  the  relevant  legal  principles  or  the  granting  of  the 
appropriate  legal  remedy  pending  the  settlement  of  the  wider  political 
controversy.  The  jurisprudence  of  the  International  Court  of  Justice  in 
respect  of  objections  as  to  the  power  of  the  Court  to  deal  with  ‘political 
questions’21  clearly  supports  this  view.  Thus,  in  the  case  concerning  US 
Diplomatic  and  Consular  Staff  in  Tehran  of  1980,  the  Court  stated: 

Legal  disputes  between  Sovereign  States  by  their  very  nature  are  likely  to  occur  in 
political  contexts  and  often  form  only  one  element  in  a  wider  and  long-standing  political 
dispute  between  the  States  concerned.  Yet  never  has  the  view  been  put  forward  before 
that,  because  a  legal  dispute  submitted  to  the  Court  is  only  one  aspect  of  a  political 
dispute,  the  Court  should  decline  to  resolve  for  the  parties  the  legal  questions  at  issue 
between  them  ...  if  the  Court  were,  contrary  to  its  settled  jurisprudence,  to  adopt  such 
a  view  it  would  impose  a  far-reaching  and  unwarranted  restriction  upon  the  role  of  the 
Court  in  the  peaceful  solution  of  international  disputes  .  .  .  the  resolution  of  such  legal 
questions  by  the  Court  may  be  an  important,  and  sometimes  decisive  factor  in  promoting 
the  peaceful  settlement  of  the  dispute.22 

The  same  approach  had  already  been  adopted  by  the  Court  in  the  Certain 
Expenses  of  the  UN  case  of  1962: 

It  has  been  argued  that  the  question  put  to  the  Court  is  intertwined  with  political 
questions,  and  that  for  this  reason  the  Court  should  refuse  to  give  an  opinion.  It  is  true 
that  most  interpretations  of  the  Charter  of  the  United  Nations  will  have  political 
significance,  great  or  small.  In  the  nature  of  things  it  could  not  be  otherwise.  The  Court, 
however,  cannot  attribute  a  political  character  to  a  request  which  invites  it  to  undertake 
an  essentially  judicial  task,  namely,  the  interpretation  of  a  treaty  provision.23 

19  Cf.  Article  28  (b)  of  the  European  Convention  on  Human  Rights;  Castberg,  The  European 
Convention  on  Human  Rights ,  p.  17;  Jacobs,  op.  cit.  above  (n.  10),  pp.  254,  259,  271;  Lauterpacht, 
International  Law  and  Human  Rights,  p.  447. 

20  Ezejiofor,  op.  cit.  above  (n.  2),  p.  132.  21  Brownlie,  op.  cit.  above  (n.  2)  p.  710. 

22  ICJl  Reports,  1980,  p.  90.  23  ICj  Reports  lg6f  p  ig5 
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Governments  also  try  to  avoid  adjudication  on  legal  questions  and 
their  eventual  legal  responsibility  by  invoking  the  pendency  of  related 
political  disputes  together  with  the  fact  that  negotiations  for  their 
settlement  are  in  progress.  If  that  were  to  be  allowed  to  justify  avoidance 
of  legal  obligations  it  would  not  be  difficult  to  imagine  an  indefinite 
condonation  of  violations  of  human  rights  or  other  breaches  of  the  rule 
of  law  during  the  relevant  political  controversies — based  mostly  on 
competing  non-juridical  claims  —  or  during  protracted  mala  fide  or 
meaningless  negotiations  motivated  by  an  intransigent  attitude  or  a 
desire  to  maintain  the  status  quo.  This  issue  was  dealt  with  by  the  Inter¬ 
national  Court  of  Justice  in  the  Aegean  Sea  Continental  Shelf  case 
(1978)  and  in  the  Nicaragua  v.  USA  case  (1984).  In  the  first  case  the 
Court  stated: 

The  Turkish  Government’s  attitude  might  thus  be  interpreted  as  suggesting  that  the 
Court  ought  not  to  proceed  with  the  case  while  the  parties  continue  to  negotiate  and 
that  the  existence  of  active  negotiations  in  progress  constitutes  an  impediment  to  the 
Court’s  exercise  of  jurisdiction  in  the  present  case.  The  Court  is  unable  to  share  this 
view.  Negotiation  and  judicial  settlement  are  enumerated  together  in  Article  33  of  the 
Charter  of  the  United  Nations  as  means  for  the  peaceful  settlement  of  disputes.  The 
jurisprudence  of  the  Court  provides  various  examples  of  cases  in  which  negotiations  and 
recourse  to  judicial  settlement  have  been  pursued  pan  passu.  Several  cases,  the  most 
recent  being  that  concerning  the  Trial  of  Pakistani  Prisoners  of  War  (ICjf  Reports ,  i973> 
p.  347),  show  that  judicial  proceedings  may  be  discontinued  when  such  negotiations 
result  in  the  settlement  of  the  dispute.  Consequently,  the  fact  that  negotiations  are  being 
actively  pursued  during  the  present  proceedings  is  not  legally  any  obstacle  to  the  exercise 
by  the  Court  of  its  judicial  function.24 

In  the  Nicaragua  case  the  Court  reiterated  the  same  position  after 
pointing  out  the  following: 

With  regard  to  the  contention  of  the  United  States  of  America  that  the  matter  raised 
in  the  Nicaragua  Application  was  part  of  the  Contadora  Process,  the  Court  considers 
that  even  the  existence  of  active  negotiations  in  which  both  parties  might  be  involved 
should  not  prevent  both  the  Security  Council  and  the  Court  from  exercising  their 
separate  functions  under  the  Charter  and  the  Statute  of  the  Court. 

In  any  case  logic  and  principle  require  the  enforcement  and  protection 
of  human  rights  pending  settlement  of  other  related  issues  whether 
termed  political  or  not,  granted  that  such  settlement  cannot  properly 
imply  sacrifice  of  human  rights. 

Referring  to  the  subject  of  international  procedure  for  the  examination 
of  problems  of  human  rights  with  a  political  element  by  a  semi-political 
semi-judicial  body,  with  particular  reference  to  the  task  of  the  European 
Commission  of  Human  Rights  of  ‘securing  a  friendly  settlement  of  the 

24  1CJ  Reports ,  1978,  p.  12. 

ICJ  Reports ,  1984,  p.  440- 
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matter  between  the  parties  concerned’,26  Sir  Hersch  Lauterpacht27 
observes  the  following: 

At  the  same  time,  it  must  remain  axiomatic  that  the  purpose  of  that  procedure  cannot 
be  properly  the  sacrifice  of  fundamental  human  rights  to  the  convenience  of  governments 
and,  in  the  absence  of  most  compelling  considerations,  even  to  the  necessities  of  the 
state.  The  ultimate  end  of  the  state  is  to  secure  the  rights  and  freedoms  of  the  individual 
though  it  is  also  true,  and  this  is  a  relevant  factor  in  the  situation,  that  the  state  is  at 
present  an  essential  condition  for  securing  these  rights.  For  that  reason  insofar  as 
‘conciliation’  is  described  as  the  principal  task  of  the  Commission,  that  task  cannot 
properly  be  interpreted  as  implying  a  political  compromise,  to  be  invariably  achieved  at 
the  expense  of  the  individual,  between  human  rights  and  the  susceptibilities  of  the 
sovereign  state.  There  cannot  properly  be  any  question  of  ‘conciliation’  thus  conceived 
when  fundamental  rights  of  the  individual  are  flagrantly  violated.  ‘Conciliation’  consists 
in  attempts  to  remove,  by  non-judicial  means  and  by  direct  approach  to  the  government 
concerned,  the  ascertained  cause  of  the  injury. 

The  notion  of  compromise  implied  in  the  idea  of  a  settlement  is  not 
inconsistent  with  the  concept  of  human  rights,  and  any  pressure  exercised 
on  the  recalcitrant  guilty  party  for  the  immediate  restoration  of  human 
rights  is  a  step  towards  the  right  direction.28  It  is  an  attempt  to  cause 
such  party  to  capitulate  and  come  to  terms  on  any  controversial  issue  on 
the  basis  of  respect  for  human  rights  at  the  earliest  possible  stage. 

Such  settlement — the  only  one  which  is  valid  under  international 
law  should  be  the  only  one  acceptable  by  the  international  community, 
and  must  be  sought  to  be  achieved  as  a  common  objective  by  the  various 
means  of  protecting  human  rights,  through  inter-governmental  and  non¬ 
governmental  organizations  and  on  the  basis  of  regional  and  international 
instruments  in  the  field  of  human  rights. 

This  being,  it  is  submitted,  the  correct  position,  then  the  approach  to 
the  question  under  consideration  should  be  that  restoration  of  human 
rights  should  not  await  the  settlement  of  related  political  issues  but  on 
the  contrary  should  be  used  as  a  means  to  bring  about  such  settlement. 
This  is  not  only  dictated  by  humanitarian  and  juridical  considerations 
but  also  by  the  practical  necessity,  in  the  interest  of  world  peace  and 
welfare,  not  to  allow  States  for  any  reason  to  have  unfettered  freedom 
to  deny  the  basic  human  rights  and  freedoms  to  people  under  their 
authority.29  This  is  the  raison  d'etre  of  any  human  rights  system.  To 
accept  the  contrary  would  inevitably  lead  backwards  to  the  times  when 
oppression  in  any  form  was  an  acceptable  instrument  for  creating  law. 

26  For  an  analogous  task  of  the  International  Court  of  Justice  see  Fawcett,  op.  cit.  above  (n.  9), 
p.  316.  According  to  the  Permanent  Court,  ‘.  .  .  il  appartient  a  la  Cour  de  faciliter  dans  toute  la 
mesure  compatible  avec  son  statut,  pareil  reglement  direct  et  amiable’:  Free  Zones  of  Upper  Savoy 
and  the  District  of  Gex  case  (1929),  PCIJ,  Series  A,  No.  22  at  p.  13. 

27  Op.  cit.  above  (n.  19),  p.  447. 

28  Cf.  the  decision  of  the  International  Court  in  the  case  of  US  Diplomatic  and  Consular  Staff  in 
Tehran ,  p.  356,  above. 

29  Goodrich,  op.  cit.  above  (n.  18),  pp.  242-7;  Oppenheim,  op.  cit.  above  (n.  2),  p.  737;  Ezejiofor, 
op.  cit.  above  (n.  2),  p.  13;  McDougal,  Laswell  and  Chen,  op.  cit.  above  (n.  17),  pp.  21 1,  320. 
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The  existing  international  institutions  for  the  enforcement  and  protec¬ 
tion  of  human  rights  may  not  as  yet  be  sufficiently  equipped  to  give  an 
effective  remedy  to  situations  such  as  the  ones  under  consideration.30 
But  they  certainly  can  and  should  exercise  great  pressure  on  those 
governments  that  are  violating  human  rights,  by  approaching  the  problem 
correctly,  free  from  any  political  expediency,  and  using  without  hesitation 
and  with  the  necessary  speed  the  measures  at  their  disposal  (resolutions, 
reports,  publicity,31  sanctions),  mindful  always  of  the  necessity  and 
usefulness  of  their  task  to  condemn  violations  of  human  rights.32  For, 
apart  from  the  other  evident  beneficial  moral  and  political  effects,  this 
is  the  only  way  to  maintain  the  essential  principle  that  power  or  physical 
victory  is  not  enough  to  give  legal  backing  to  the  resulting  fails  accomplis 
or  other  situations  so  long  as  they  amount  to  contraventions  of  the  basic 
humanitarian  rules  and  the  principles  of  international  law.  Maintaining 
that  principle  may  be  itself  quite  effective  for,  to  use  Rousseau’s  own 
words,  ‘the  powerful  is  never  so  powerful  as  to  remain  himself  always  a 
master  unless  he  succeeds  in  converting  his  power  to  a  legal  right  and 
the  obedience  due  to  him  to  a  moral  duty’.33 

30  Starke,  Introduction  to  International  Law  (9th  edn.),  p.  349;  McDougal,  Lasswell  and  Chen, 
op.  cit.  above  (n.  17),  pp.  173.  276-7- 

31  As  to  the  importance  of  publicity  as  a  mode  of  implementing  human  rights,  see  the  Report  ot 
Fawcett  on  the  ‘Protection  of  Human  Rights  on  a  Universal  Basis:  Recent  Experience  and  Proposals’, 
in  Robertson  (ed  ),  Human  Rights  in  National  and  International  Law ,  pp.  289-92;  see  also  McDougal, 

Laswell  and  Chen,  op.  cit.  above  (n.  17),  p.  219. 

32  The  Commission  and  the  Court  of  Human  Rights  of  the  Council  of  Europe  have  an  excellent 
record  in  this  respect.  This,  however,  does  not  apply  to  the  Committee  of  Ministers,  which  has  the 
final  responsibility  of  giving  effect  to  the  European  Convention  on  Human  Rights.  In  the  First 
Greek  case  the  Committee  carried  out  its  obligations  under  the  Convention  in  full  (Res.  DH  (70)  1 
of  1970)  thus  establishing  the  belief  that  it  would  continue  to  do  so  in  future  cases.  However,  in 
the  more  recent  case  of  Cyprus  v.  Turkey  the  Committee  failed  in  its  task  in  terms  of  Article  32  of 
the  Convention.  By  its  Resolution  DH  (79)  1  of  20  January  1979  it  politicized  the  case  by  expressly 
connecting  it  with  political  questions.  This  approach  justified  the  view  expressed  in  1964  by  Ezejiofor 
(op  cit  above  (n.  2),  p.  32):  ‘In  coming  to  decisions  it  is  likely  that  the  Committee  will  be  influenced 
by  political  considerations  and  the  result  is  that  the  rights  of  the  individual  may  be  sacrificed  to 
political  expediency.’  See  also  Morgan,  ‘European  Convention  on  Human  Rights,  Article  32.  What 
is  wrong?’  (Human  Rights  Review ,  vol.  1,  no.  2  (Autumn  1976),  p.  1 57  at  PP-  159-60),  where  it  is 
pointed  out  that  though  the  Committee  is  a  ‘political  organ’  it  ‘must  be  bound  by  legal  rather  than 
political  motives  when  taking  an  Article  32  (1)  decision’  and  ‘if  a  case  reveals  a  violation  of  the 
Convention  the  Committee  must  state  this  in  its  Resolution’.  (Cf.  Conditions  of  Admission  of  a  State 
to  the  UN  (advisory  opinion),  ICJ  Reports,  1947-8,  p.  57  at  p.  64.) 

33  Contrat  Social,  Book  A,  ch.  III. 
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The  Exclusive  Economic  Zone  in  International  Law.  By  David  Attard. 
Oxford:  Oxford  University  Press,  1987  ( Oxford  Monographs  in  Inter¬ 
national  Law).  lxiii  +  342  pp.  (including  bibliography  and  index).  £40. 

This  is  very  much  a  lawyer’s  book,  clearly  and  comprehensively  written,  and  a  very 
competent  account  of  the  history  of  this  new  concept,  the  provisions  of  the  1982 
Convention  and  current  State  practice. 

There  is  a  particularly  useful  chapter  on  the  rights  of  land-locked  and  geographically 
disadvantaged  States  (Chapter  6)  and  a  very  thorough  survey  of  the  problems  of 
delimitation  of  EEZs  (Chapter  7).  The  author  suggests  that,  in  practice,  States  tend  to 
claim  an  EEZ  for  all  islands,  even  those  which  would  be  mere  ‘rocks’  under  the  Article 
1 21  formula,  and  he  cites  a  British  claim  to  a  200-mile  zone  for  Rockall,  relying  on  a 
reference  in  Brown’s  article.  This  is  an  error.  There  is  no  such  claim  by  HMG.  He 
notes,  rightly,  that  in  the  decided  cases  little  weight  has  been  given  to  economic  factors, 
but  that  this  is  not  true  of  State  practice  (p.  267).  The  contradiction  between  judicial 
decisions  based  on  customary  law  and  actual  State  practice  might  have  been  emphasized, 
or  explored,  to  some  advantage.  So,  too,  with  the  rather  brief  treatment  of  third-State 
interests  (p.  271).  One  now  has  to  take  note  of  the  ICJ’s  judgment  in  MaltajLibya, 
because  in  that  case  the  Court  declined  to  draw,  or  indicate,  a  boundary  in  areas  subject 
to  Italian  claims.  Third-State  interests,  seen  in  this  way,  constitute  a  far  more  important 
factor  than  would  have  appeared  from  the  earlier  cases. 

The  final  chapter  is  devoted  to  the  current  status  of  the  EEZ  concept.  Like  Dr  Smith, 
reviewed  at  p.  389  below,  the  author  warns  that  State  claims  reveal  considerable 
divergencies.  But  he  is  clear  that  a  200-mile  territorial  sea  claim  has  little  support  in 
practice,  whereas  a  200-mile  fishing  zone  has  sufficient  support  to  qualify  as  a  customary 
rule.  As  to  the  1982  model  for  a  complete  EEZ,  the  author  wisely  separates  out  the 
various  elements  in  this  model.  He  considers  that  a  customary  character  can  now  be 
attached  to  base-lines,  to  200  miles  as  a  maximum  limit,  to  the  definition  of  the  coastal 
State’s  rights  in  Article  56  (1),  to  the  separate  autonomy  of  the  shelf  and  EEZ  regimes, 
to  the  conservation  goals  set  out  in  Article  61,  and  to  the  regime  for  resource  utilization 
in  Article  73.  But  the  position  is  less  clear  with  regard  to  artificial  installations  (Article 
60),  environmental  protection  and  marine  scientific  research.  He  shares  Judge  Oda’s 
view  that  the  zone  is  sui  generis  (and  therefore  the  debate  over  its  character  as  high  seas 
sterile),  but  overall  he  believes  the  1982  model  for  this  concept  is  generally  accepted. 

D.  W.  Bowett 

Questions  of  International  Law:  Hungarian  Perspectives.  Volume  3. 
Edited  by  Hanna  Bokor-Szego.  Dordrecht:  Martinus  Nijhoff,  1986. 
274  PP-  £41-25- 

This  third  volume  in  the  new  series  of  Questions  of  International  Law  is  the  work  of 
the  Hungarian  Branch  of  the  International  Law  Association.  The  previous  two  volumes 
were  edited  by  the  late  Professor  Haraszti,  and  this  collection  of  essays  opens  with  a 
generous  appreciation  by  Endre  Ustor  of  Haraszti’s  contribution  to  international  law. 

The  other  fourteen  essays  are  not  linked  by  any  common  theme.  The  new  editor, 
Hanna  Bokor-Szego,  contributes  a  well-written  piece  on  ‘Identity  and  Succession  of 
States  in  Modern  International  Law’.  Particular  attention  is  paid  to  the  case  of  Vietnam, 
which  gives  the  author  the  opportunity  to  condemn  the  ‘armed  imperialist  intervention 
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of  the  United  States  of  America’.  The  US  and  other  Western  nations  come  in  for  further 
criticism  in  Prandler’s  essay  on  the  application  of  the  UN  Charter,  especially  for  their 
inflexible  attitude  towards  Soviet  proposals  for  a  new  treaty  reaffirming  the  principle  of 
non-use  of  force.  Indeed,  it  is  a  feature  of  this  book  that  while  the  contributors  are 
unwilling  to  subject  to  critical  scrutiny  the  practice  of  Hungary  and  its  socialist  allies, 
they  feel  no  such  inhibitions  in  relation  to  the  foreign  policies  of  the  Western  countries. 

Other  essays  on  general  questions  of  current  interest  deal  with  State  immunity 
(Bragyova)  and  the  problem  of  reparation  in  international  law  (Nagy).  Nagy’s  is  perhaps 
the  most  interesting  essay  in  the  volume.  He  addresses  a  number  of  fundamental 
questions  concerning  the  nature  and  character  of  reparation  and  attempts  to  arrive  at 
some  conclusions  from  a  careful  study  of  the  practice  of  States  and  the  decisions  of 
international  courts  and  tribunals. 

Three  chapters  consider  legal  problems  of  international  economic  relations.  Meznerics 
offers  some  opinions  on  guarantees  for  investments  in  international  law  and  Madl 
describes  the  principal  elements  of  the  new  regulation  of  foreign  trade  in  Hungary.  Of 
greater  interest  to  most  readers,  however,  is  Ustor’s  essay  on  the  so-called  ‘customs 
union  exception’  to  most-favoured-nation  clauses  in  treaties  of  commerce.  Having 
submitted  two  reports  on  the  matter  to  the  International  Law  Commission  in  the  mid- 
1970s,  the  author  is  well  placed  to  deal  thoroughly  with  this  controversial  issue. 

Two  chapters  are  devoted  to  the  subject  of  judicial  and  arbitral  settlement  of  disputes. 
A  comparative  study  of  ad  hoc  arbitration  rules  (Katona)  is  followed  by  Lamm’s  essay 
which  adds  to  the  already  extensive  literature  on  the  problem  of  non-appearance  before 
the  International  Court  of  Justice.  Unfortunately,  this  essay  was  written  too  early  to 
enable  the  author  to  comment  on  the  withdrawal  of  the  US  from  the  case  concerning 
Military  and  Paramilitary  Activities  in  and  against  Nicaragua.  Further  essays  deal  with 
the  definition  of  an  international  watercourse  (Bruhacs),  intellectual  property  and  the 
Hungarian  code  of  private  international  law  (Vida),  and,  rather  surprisingly,  the 
municipal  law  institution  of  leasing  (Reczei). 

A  distinctly  Hungarian,  or  at  least  socialist,  perspective  is  most  in  evidence  in  the 
remaining  two  essays,  both  of  which  are  theoretical  pieces.  Herczegh  deals  thoughtfully 
with  ‘International  Law  in  a  Multicultural  World’  while  Valki  attempts,  perhaps 
somewhat  ambitiously,  to  define  the  fundamental  social  function  of  international  law. 
Ensuring  the  stability  of  international  relations  or  promoting  the  settlement  of  inter¬ 
national  conflicts  might  be  popular  choices  of  Western  international  lawyers,  but  these 
are  regarded  as  subsidiary  or  ‘indirect’  functions  by  Valki.  For  him  the  primary  social 
function  is  the  ‘ensuring  of  the  vital  conditions  of  social  existence  for  the  ruling  classes’. 

Douglas  B.  Ross 


Sea-bed  Energy  and  Mineral  Resources  and  the  Law  of  the  Sea.  Volume 
I:  The  Area  Within  National  Jurisdiction.  By  E.  D.  Brown.  London: 
Graham  &  Trotman,  1984.  xxxvi  +  271  pp.  £38. 

This  is  the  first  volume  of  a  three-volume  work.  It  deals  with  the  maritime  zones 
landward  of  the  outer  limit  of  the  continental  shelf.  The  book  is  divided  into  twelve 
chapters. 

The  author  begins  with  an  introduction  which,  in  fact,  serves  as  the  introduction  to 
the  whole  three-volume  work.  Here  the  reader  is  given  a  glimpse  of  the  nature  of  the 
international  law  of  the  sea  in  its  modern  form.  A  special  emphasis  is  placed  on  the  fact 
that  the  1958  Geneva  Conventions  are  still  binding  and  will  remain  so  until  superseded 
on  the  entry  into  force  of  the  1982  Convention.  Although  Chapters  2  and  3  contain  some 
remarks  on  internal,  territorial  and  archipelagic  waters  and  the  contiguous  zone,  these 
areas  (probably  because  there  are  fewer  problems  with  their  delimitation)  have  been 
treated  rather  briefly.  And  one’s  impression  during  and  after  reading  this  book  is  that 
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the  author’s  main  concern  is  with  the  problems  connected  with  the  continental  shelf, 
particularly  its  delimitation,  This  is  certainly  not  meant  as  a  criticism.  The  problem  of 
the  continental  shelf,  as  the  years  following  the  Truman  Proclamation  of  1945  prove, 
has  always  had  an  immense  practical  importance.  Unfortunately  international  law  has 
failed  to  give  unequivocal  guidance  on  this  issue,  and  therefore  there  is  ample  scope  for 
inquiry.  The  book  constitutes  an  important  contribution  to  this  discussion. 

Professor  Brown’s  analysis  of  the  outer  limit  of  the  continental  shelf  includes  an 
extensive  treatment  of  Article  76  of  the  1982  Convention.  He  stresses  the  departure  from 
the  geomorphological  formula  by  claiming  that  the  legal  continental  shelf  not  only  bears 
no  resemblance  whatever  to  the  geomorphological  continental  shelf,  but  is  also  very 
substantially  different  from  even  the  continental  margin.  Hence  the  1958  Geneva 
Convention  on  the  Continental  Shelf  already  provided  a  legal  definition  of  the  term 
continental  shelf  which  bore  very  little  resemblance  to  any  geomorphological  definition. 
In  the  author’s  opinion,  Article  76  of  the  1982  Convention  extends  this  abuse  of  the 
original  scientific  term  ad  absurdum  (p.  I.  4.  7). 

‘A  perfect  recipe  for  confusion  and  conflict’  is  Professor  Brown’s  comment  on  Article 
121  (3)  of  the  1982  Convention  applying  to  rocks,  which  provides  for  a  new  rule  in  the 
law  of  the  sea.  Not  surprisingly,  even  after  a  close  examination,  the  author  is  not  able 
to  give  a  precise  explanation  of  the  meaning  of  the  phrase  ‘cannot  sustain  human 
habitation  or  economic  life  of  their  own’,  as  used  in  that  article. 

Certainly  the  most  interesting  and  stimulating  observations  are  presented  in  Chapters 
5  to  10  devoted  to  the  question  of  delimitation  of  the  continental  shelf  and  the  exclusive 
economic  zone  between  States  with  opposite  and  adjacent  coasts.  Such  delimitation  the 
author  finds  difficult,  owing  first  to  the  differences  between  the  old  regime  and  the  new 
which,  however,  may  continue  to  co-exist  for  some  time,  and  secondly  to  the  vagueness 
of  the  rules  in  the  1982  Convention.  Three  important  recent  decisions  on  disputes 
concerning  the  delimitation  of  the  continentral  shelf  are  thoroughly  examined  by 
Professor  Brown  in  his  book.  These  are  the  North  Sea  Continental  Shelf  cases,  the  Anglo- 
French  Continental  Shelf  case  and  the  Tunisia-Libya  Continental  Shelf  case.  The  judgment 
given  by  the  ICJ  in  the  first  case  is  criticized  for  its  excessive  concern  with  the  Truman 
Proclamation  at  the  expense  of  subsequent  developments.  It  was  basically  the  notion  of 
‘equitable  principles’  which,  as  stated  in  the  Truman  Proclamation,  was  incorrectly 
interpreted  and  applied  by  the  Court,  especially  as  in  the  course  of  a  development  over 
nearly  a  quarter  of  a  century  to  1969  the  rules  expressed  in  Article  6  (2)  of  the  Geneva 
Convention  on  the  Continental  Shelf  had  attained  the  status  of  international  customary 
law  (p.  I.  6.  27).  The  author’s  assertion  is  not  that  State  practice  since  1958  (or  1964 
when  the  Convention  entered  into  force)  had  transformed  the  conventional  rules  into 
customary  law,  by  rather  that,  as  a  result  of  a  process  of  refinement  and  consolidation, 
the  fundamental  but  vague  notions  of  agreement  and  equity  expressed  in  the  Truman 
Proclamation  had  been  transformed  into  relatively  more  precise  rules  (p.  I.  6.  28).  Brown 
pays  due  attention  to  the  concept  of  special  circumstances  in  the  delimitation  of  the 
continental  shelf,  taking  into  account  geographical  considerations,  mineral  deposits, 
navigation  and  fishing  rights,  and  historical  special  circumstances.  The  author  appeals 
for  a  reasonably  restrictive  interpretation  of  this  difficult  concept. 

The  Anglo-French  Continental  Shelf  case  provides  a  good  opportunity  for  a  comparative 
analysis  of  the  rules  on  delimitation  of  the  continental  shelf  between  neighbouring  States, 
for  almost  ten  years  had  passed  since  the  judgment  of  the  ICJ  in  the  North  Sea 
Continental  Shelf  cases  and  twenty  since  the  adoption  of  the  Geneva  Convention  on  the 
Continental  Shelf.  Professor  Brown  heavily  criticizes  the  revoking  of  the  principle  of 
natural  prolongation  of  territory  and  asks  the  question:  ‘What  difference  would  it  have 
made  to  the  Court’s  decision  if  it  had  made  no  mention  of  the  concept  of  natural 
prolongation?’  He  answers:  ‘it  would  have  made  no  difference  whatsoever’.  Further,  he 
continues,  the  ratio  of  the  decision  is  in  reality  nothing  more  nor  less  than  the  substance 
of  the  special  circumstances  of  Article  6  of  the  Geneva  Convention.  Of  considerable 
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importance  is  the  author’s  conclusion  that  this  arbitral  award  can  hardly  be  considered 
to  have  confirmed  the  view  that  the  concept  of  natural  prolongation  is  relevant  for  the 
delimitation  of  the  continental  shelf  between  opposite  and  adjacent  States  (p.  I.  7-  I6)- 
This  conclusion  is  supported  by  the  1982  Convention  which,  although  it  contains  the 
concept  of  natural  prolongation,  nevertheless  mainly  refers  to  the  outer  limit  of  the 
continental  shelf  rather  than  to  its  delimitation  between  neighbouring  States  (p.  I.  7. 
17).  The  Court’s  decision  overall  gains  the  author’s  support  by  its  restrictive  reinterpreta¬ 
tion  of  the  ICJ’s  dicta  on  the  proportionality  factor  and  on  there  being  no  legal  limit  to 
the  considerations  that  may  be  taken  into  account  to  ensure  the  application  of  equitable 
principles.  It  is  worth  noting  that  the  author  shares  the  Court  s  negative  standpoint  on 
macrogeographical  perspective  as  a  factor  in  determining  the  boundary  between  continen¬ 
tal  shelves,  which  should  help  to  ensure  that  this  undesirable  doctrine  is  buried  once 
and  for  all  (p.  I.  7.  46). 

As  far  as  the  Tunisia-Libya  Continental  Shelf  case  is  concerned,  the  judgment  of  the 
ICJ  is  regarded  by  Professor  Brown  as  a  distinct  step  backwards  compared  with  the 
earlier  decision  of  the  Court  of  Arbitration  in  the  Anglo-French  Continental  Shelf  case: 
regression  rather  than  development  (p.  I.  8.  25).  It  may  be  appropriate  to  quote  the 
author’s  somewhat  emphatic  conclusion:  ‘The  Court  has  not  done  a  service  to  the 
international  community  by  blurring  the  line  between  the  judicial  functions  and  that  of 
non-judicial  third  party  settlement.  The  tragedy  is  that  in  its  concern  to  emphasise  the 
“primordial  importance”  of  achieving  an  equitable  solution  of  the  dispute  before  it  and 
its  anxiety  not  to  “overconceptualise”,  the  Court  has  missed  a  golden  opportunity  to 
perform  the  essential  judicial  functions  of  refining  and  providing  a  precise  statement 
and  clarification  of  the  rules  which  were  already  vague  and  general  before  1982  but 
became  very  much  more  so  with  the  adoption  of  Article  83  of  the  UN  Convention  on 
the  Law  of  the  Sea’  (p.  I.  8.  28). 

After  the  book  was  published  at  least  three  decisions  on  the  delimitation  of  continental 
shelves  were  issued.  It  might  be  of  some  interest  to  mention  the  Malta-Libya  case.  Here 
the  Court  granted  priority  to  the  distance  principle  over  the  natural  prolongation 
principle,  but  only  within  the  limits  of  200  miles  where,  according  to  the  Court,  the 
geological  or  geomorphological  characteristics  are  completely  immaterial.  Therein  lies 
the  change  of  the  Court’s  approach.  The  distance  principle  did  not  provide  any  automatic 
answer.  Therefore  the  Court  decided  to  consider  the  question  in  the  whole  geographical 
context  of  the  Mediterranean.  Is  this  not  a  reversion  to  a  macrogeographical  perspective? 
However,  the  Court  decisively  rejected  the  Libyan  argument  that  the  land  mass  behind 
the  coasts  provided  a  factual  basis  and  legal  justification  for  the  State’s  entitlement  to 
the  continental  shelf  right.  It  nevertheless  regarded  coastal  lengths  as  relevant.  The 
application  of  two  median  lines  (first  between  the  coasts  of  Sicily  and  Libya  and  second 
between  Malta  and  Libya)  as  a  method  and  a  hypothesis  that  Malta  did  not  exist,  in 
spite  of  the  result  achieved,  cast  a  doubt  on  the  basis  of  the  Court’s  decision. 

After  a  very  scrupulous  study  of  State  practice  Professor  Brown  observes  that  Article 
6  of  the  Geneva  Convention,  properly  understood,  offered  and  continues  to  offer  a 
perfectly  adequate  basis  for  the  determination  of  continental  shelf  boundaries  between 
neighbouring  States. 

There  is  no  doubt  whatsoever  as  to  the  high  standard  and  usefulness  of  this  book, 
which  obviously  is  the  product  of  long  and  thorough  research  by  the  author.  Indeed  his 
competence  in  this  field  is  indisputable.  The  work  contains  diagrams  and  tables  which 
are  of  great  help  in  giving  a  clearer  picture  of  the  problem.  Although  the  system  of 
pagination  somewhat  confuses  the  reader,  it  must  none  the  less  be  considered  in  the 
context  of  the  whole  three-volume  work.  The  book  is  warmly  recommended. 

Z.  Wlosowicz 
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The  Current  Legal  Regulation  of  the  Use  of  Force.  Edited  by  Antonio 
Cassese.  Dordrecht:  Martinus  Nijhoff,  1986.  xiv  +  536  pp.  (including 
index  and  table  of  cases).  £67-25. 

Almost  all  of  the  essays  included  in  this  collection  are  the  revised  texts  of  lectures 
delivered  at  the  Department  of  Political  Science  of  the  University  of  Florence.  Their 
purpose  is  declared  to  be  to  investigate  how  the  use  of  force  by  individual  States  is 
currently  regulated  by  international  law,  forty  years  after  the  adoption  of  the  UN 
Charter. 

The  book  is  divided  into  five  parts.  Part  1,  being  by  far  the  longest,  is  itself  subdivided. 
Part  i(a),  entitled  simply  ‘The  Use  of  Force  by  States’,  begins  with  a  short  essay  by  the 
late  Professor  Roling  on  the  main  Charter  provisions,  outlining  the  different  views  as  to 
the  proper  interpretation  of  Articles  2  (4)  and  51  and  advocating  strict  adherence  to 
those  principles.  This  is  followed  by  contributions  covering  a  wide  range  of  standard 
topics,  namely  self-defence  (Combacau),  protection  of  nationals  abroad  (Bowett), 
humanitarian  intervention  (Verwey),  reprisals  (Barsotti),  indirect  military  aggression 
(Zanardi),  political  and  economic  aggression  (Farer),  colonialism  and  the  use  of  force 
(Rubino),  and  jus  cogens  and  use  of  force  (Ronzitti).  Most  of  the  arguments  presented 
in  these  chapters  will  be  familiar  to  readers  with  some  knowledge  of  this  area  of 
international  law.  Nevertheless,  the  essays  are  of  such  quality  as  still  to  be  of  considerable 
interest.  The  use  of  force  has  always  been  a  controversial  subject,  and  a  notable  feature 
of  this  collection  of  essays  is  the  fact  that  the  contributors  hold  such  markedly  different 
opinions  on  many  crucial  issues.  Perhaps  the  most  obvious  example  is  the  continuing 
debate  between  Bowett  and  Brownlie  on  the  scope  of  the  right  of  self-defence.  According 
to  Bowett,  the  narrow,  literal  interpretation  of  Article  51  ‘no  longer  merits  serious 
discussion’,  while  for  Brownlie,  the  wider  interpretation  is  a  ‘curiosity’. 

Part  1(6)  on  the  role  of  regional  organizations  contains,  as  one  might  expect,  a  chapter 
on  the  role  of  the  OAS  (Pirrone),  updated  to  take  into  account  the  part  played  by  that 
organization  at  the  time  of  the  Falklands  conflict.  The  essays  on  the  Interafrican  Peace¬ 
keeping  Force  in  Chad  (Cot)  and  the  Arab  Deterrent  Force  in  Lebanon  (Issele)  are 
likely  to  be  of  greater  interest  to  readers  since  both  subjects  have  until  now  received 
comparatively  little  attention  in  the  literature.  It  is  rather  strange  to  find  Weiler’s  piece 
on  the  Grenada  affair  included  in  Part  1  (b):  the  role  of  regional  organizations  is  by  no 
means  his  dominant  theme.  However,  strangely  located  or  not,  this  is  an  outstandingly 
good  essay.  In  the  context  of  a  study  of  a  particular  incident,  Weiler  investigates  the 
difficulties  involved  in  attempting  to  determine  the  legality  of  specific  instances  of  the 
use  of  force  and  makes  some  perceptive  comments  on  the  role  which  legal  norms  actually 
play  in  influencing  the  behaviour  of  governments  in  this  area. 

The  highlight  of  Part  2,  entitled  ‘Selected  Problems’,  is  an  excellent  essay  by 
Mendelson  on  interim  measures  of  protection  and  the  use  of  force.  In  a  chapter  on  force 
and  the  International  Court  of  Justice,  Sir  Robert  Jennings  devotes  some  time  to  an 
examination  of  the  distinction  between  justiciable  and  non-justiciable  disputes.  He  offers 
the  observation  that  ‘there  must  be  considerable  doubt  how  far  a  court  could  usefully 
pass  upon  such  large  questions’  as  the  use  of  force  contrary  to  the  principles  of  Article 
2  of  the  Charter.  This  essay  makes  particularly  interesting  reading  in  the  light  of  the 
questions  which  were  shortly  thereafter  to  confront  the  Court  in  the  case  concerning 
Military  and  Paramilitary  Activities  in  and  against  Nicaragua. 

Other  essays  in  Part  2  are  a  little  disappointing.  Dupuy’s  contribution  on  ‘The 
International  Community,  War  and  Peace’  is  a  theoretical  study  which  makes  rather 
difficult  reading,  perhaps  owing  to  a  poor  translation  from  French  into  English.  In  an 
essay  on  the  function  of  national  armed  power,  Roling  advocates  the  creation  of  a  ‘new 
chapter’  of  international  law  containing,  inter  alia ,  the  following  rules:  the  right  of  the 
State  to  possess  armed  power  is  not  unlimited;  the  State  has  the  right  to  possess  only 
such  armed  power  as  is  needed  for  the  execution  of  its  right  to  use  armed  power;  the 
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State  is  prohibited  from  possessing  destabilizing  weaponry  or  weapons  which  are  not 
needed  to  fulfil  the  function  of  deterrence  and  defence.  Some  readers  may  fee!  that,  no 
matter  how  impeccable  the  author’s  intentions  may  be,  the  invention  of  such  new  rules 
of  international  law  which  have  little  hope  of  being  created,  far  less  enforced,  is  a 
somewhat  futile  activity.  The  remaining  essays  in  Part  2  consider  military  activities  and 
the  new  law  of  the  sea  (Francioni)  and  crimes  against  the  peace  (Roling). 

Part  3  deals  with  the  ban  on  the  use  of  force  in  three  recent  international  instruments, 
namely  the  1970  Declaration  on  Friendly  Relations  (Tanca),  the  1974  Definition  of 
Aggression  (Roling)  and  the  Final  Act  of  the  Conference  on  Security  and  Co-operation 
in  Europe  of  1975  (Sapienza).  Much  has  already  been  written  about  the  first  two 
instruments,  but  that  having  been  said,  all  three  essays  deal  competently  with  their 
chosen  topics. 

In  Part  4  an  attempt  is  made  to  consider  the  regulation  of  the  use  of  force  from  the 
viewpoint  of  the  three  major  blocs  of  States.  Thoughtful  contributions  are  made  by 
Higgins  and  Sahovic  as  ‘representatives’  of,  respectively,  the  Western  States  and  the 
non-aligned  countries.  Unfortunately,  Bokor-Szego’s  essay  on  the  attitude  of  the  Socialist 
States  is  not  so  much  a  legal  analysis  as  an  unqualified  endorsement  of  Soviet  foreign 
policy  since  1917  and  as  such  is  too  partisan  to  merit  serious  comment.  Those  who  take 
the  trouble  to  read  this  essay  will  notice  that  the  footnotes  are  out  of  sequence. 

The  volume  is  concluded  in  Part  5  with  essays  by  Brownlie  and  Cassese.  Brownlie 
offer  some  general  considerations  on  the  principal  developments  of  the  last  forty  years. 
Cassese’s  chapter,  ‘Return  to  Westphalia?’,  considers,  inter  alia ,  the  impact  of  the  Charter 
regime  on  States  in  1945  and  the  extent  to  which  States  have,  since  that  date,  gradually 
reappropriated  the  rights  they  possessed  under  classical  international  law.  His  conclusion 
is  that  the  erosion  of  the  Charter  system  has  not  been  complete:  however  defective  or 
inadequate,  the  system  continues  to  operate.  As  a  realistic,  if  brief,  appraisal  of  State 
practice  in  the  area  of  the  use  of  force,  this  essay  is  of  a  high  standard. 

Some  readers  may  be  disappointed  to  find  that  a  book  published  in  1986  contains  no 
references  to  events  later  than  1983.  This  is  particularly  unfortunate  in  a  work  dealing 
with  the  use  of  force,  given  the  dramatic  developments  of  the  last  couple  of  years 
concerning,  in  particular,  the  Nicaragua  case.  It  must  also  be  said  that  the  book  is  marred 
by  an  unusually  large  number  of  printing  errors.  In  addition  to  numerous  typographical 
errors  and  the  misplaced  footnotes  already  mentioned,  the  tabular  appendix  on  Grenada 
promised  by  Weiler  is  nowhere  to  be  found.  These  failings  apart,  the  book  has  much  to 
commend  it.  A  wide  range  of  subjects  is  covered  from  a  variety  of  perspectives  and 
several  of  the  essays  are  of  the  highest  quality.  Professor  Brownlie  in  his  contribution 
laments  the  lack  of  attention  paid  to  the  use  of  force  by  international  lawyers  today. 
Perhaps  the  publication  of  this  volume  will  help  to  convince  some  of  its  continuing 
interest  and  importance. 

Douglas  B.  Ross 

International  Law  in  a  Divided  World.  By  Antonio  Cassese.  Oxford: 
Clarendon  Press,  1986.  xv  +  429  pp.  £45. 

In  the  Introduction  to  this  book,  Professor  Cassese  explained  why,  in  his  own 
quotation1  from  T.  E.  Holland,2  he  was  inflicting  ‘on  the  world  a  new  textbook  on 
International  Law’.  He  was  seeking  to  compose  a  book  which  was  at  the  same  time 
‘relatively  short  and  “not  too  legal”  ’,  which  would  provide  ‘a  guide  to  the  maze  of 
current  international  realities’.3  Moreover,  the  author  has  expressly  concentrated  on  a 
number  of  features  of  the  contemporary  scene:4  the  ideological,  political  and  economic 
factors  which  divide  the  world  and  influence  the  development  of  the  law;  the  different 

1  Introduction,  p.  1.  2  A  Valedictory  Retrospect  1874-igio  (1910),  p.  17. 

3  Introduction,  p.  1 .  4  Ibid.,  p.  3. 
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pattern  of  legal  order  which  he  identifies  as  the  ‘Westphalian  model’  (or  balance  of  power 
approach)  and  the  ‘UN  Charter  model’  (something  of  a  misnomer  for  the  parallel  systems 
that  have  developed  with  the  emergence,  alongside  the  existing  Western  model,  of  a 
group  of  socialist  States,  principally  in  Eastern  Europe,  and  the  gaining  of  independence 
by  the  States  of  the  Third  World);  the  role  of  international  law  in  influencing  State 
conduct;  and  the  implications  of  the  emergence  of  new,  non-State  actors  in  the 
international  arena.  In  adopting  this  emphasis,  he  has  purposely  dispensed  with  any 
substantial  treatment  of  major  technical  legal  matters  such  as  the  rules  relating  to 
territory,  the  high  seas  and  maritime  jurisdiction,  or  State  responsibility. 

To  the  international  lawyer,  many  works  on  international  relations  theory  cause  a 
sense  of  disappointment.  They  deal  in  generalities  and  lack  the  specific  illustrations  to 
support  propositions  which  to  the  lawyer  therefore  appear  as  suspect.  Nor  do  some 
lawyers  feel  any  more  at  ease  when  their  own  fraternity  turn  their  attention  to  international 
relations  theory  and  its  impact  on  the  law;  they  become  impatient  with  such  writing 
which  they  see  as  overlong  and  too  theoretical.  This  adverse  reaction  is  unfortunate 
because  there  is  much  that  is  stimulating  in  these  works.  Professor  Cassese  has  therefore 
performed  a  valuable  service  in  fulfilling  his  avowed  aim  of  keeping  this  book  within 
manageable  proportions,  while  giving  us  all,  and  not  just  the  newcomer  to  the  study  of 
international  law,  an  insight  into  the  world  in  which  that  law  has  to  operate.  Though  it 
is  a  pity  that  the  author  does  not  include  any  detailed  examination  of  the  views  expressed 
by  scholars  of  international  relations  theory  (whether  lawyers  or  others),  we  do  have  the 
advantage  of  a  clear  exposition  of  Professor  Cassese’s  own  opinions  and  impressions  of 
the  world. 

To  him,  the  overriding  principle  is  that  of  effectiveness,6  which  permeates  the  relations 
of  States  and  the  rules  that  develop  from  them.  It  is  also  perceived  as  crucial  to  the 
creation  of  new  States,  taking  precedence  over  recognition  of  the  entity  concerned.6  This 
approach  leads  logically  to  the  author’s  acceptance  of  (Southern)  Rhodesia  as  a  State 
following  UDI,  despite  the  absence  of  international  recognition:  this  latter  factor  simply 
meant  that  Rhodesia  was  ‘a  social  outcast,  a  pariah  State’.7 

The  section  on  law-making  is  one  of  the  more  interesting  parts  of  the  book.  According 
to  the  author,  under  the  heading  ‘present  sources  of  international  law’,  ‘treaties  and 
custom  are  the  two  sources’.8  Yet  custom  is  then  described  as  representing  the 
quintessence  of  the  rules  which  States  of  the  Third  World  oppose.  Moreover,  custom 
‘has  been  demoted’  because  ‘the  world  community’s  membership  is  far  larger  than  in 
the  heyday  of  international  customary  law  .  .  .  and,  even  more  important,  it  is  deeply 
divided.  ...  It  has,  therefore,  become  extremely  difficult  for  general  rules  to  receive  the 
support  of  the  bulk  of  such  a  large  number  of  very  diverse  States.’9  However,  it  is  then 
asserted  that  there  are,  nevertheless,  areas  where  custom  ‘plays  a  significant  role,  and  is 
indeed  acquiring  growing  importance’.10  The  feature  of  the  process  is  that  customary 
international  law  develops  at  the  margin,  as  it  were,  of  diplomatic  conferences  set  up  to 
modify  and  progressively  develop  international  law  -11  The  reason  for  this  is  that  the 
three  principal  segments  of  the  world  community  have  to  get  together  and  agree  upon 
standards  of  behaviour  acceptable  to  all’.12  The  conclusion  drawn  from  this  discussion 
is  that  whereas  the  ‘norm-creating  effect  of  nineteenth  century  treaties  was  based  on 
unequal  relationships  between  hegemonic  and  minor  States,  the  custom-creating  process 
of  the  present  century  bears  a  potentially  democratic  hallmark,  in  that  it  involves 
practically  all  States’.13 

There  are  some  incongruities.  For  example,  there  is  an  excellent  discussion  of  self- 
defence  (pp.  230-5),  replete  with  examples  from  contemporary  practice,  but  a  surprisingly 
tame  half  page  (p.  236)  on  collective  self-defence,  with  no  reference  to  Nicaragua  and 
but  a  brief  mention  of  Czechoslovakia  and  Afghanistan,  examples  which  surely  require 


6  At  pp. 78-9. 

11  At  p.  183. 


8  At  p.  179. 
12  At  p.  184. 


5  At  p. 26 
,0  At  p.  181 . 


7  At  p.  80. 


9  At  p.  181 
13  At  p.  185. 
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elaboration  if  only  to  explain  why  the  last  two  interventions  can  be  justified  as  self- 
defence  at  all.  A  similar  lack  of  balance  is  to  be  seen  in  the  treatment  of  dispute  settlement 
in  which  there  is  a  lengthy  discussion  of  arbitration  and  third  party  adjudication,  mainly 
relying  upon  attitudes  expressed  in  Western  sources  earlier  in  this  century  (pp.  202-6), 
while  the  International  Court  itself  is  scarcely  discussed  (being  referred  to  as  ‘less 
imperfect’  than  the  Permanent  Court  of  Arbitration).14 

The  last  chapters  of  the  book,  in  a  section  entitled  ‘Crucial  Issues  of  Today’,  bring 
together  the  international  law  relevant  to  armed  conflict,  the  protection  of  human  dignity, 
economic  relations,  the  promotion  of  development  and  the  common  heritage  of  mankind, 
to  which  is  added  an  Epilogue.  Of  these,  the  treatment  of  human  rights  is  a  highly 
successful  account  of  the  competing  interests  of  the  various  political  groupings  on  the 
world  stage. 

Despite  their  specificity,  these  chapters  do  highlight  a  problem  about  the  book  as  a 
whole.  It  can  be  read  with  pleasure  and  interest.  It  provides  a  broad-ranging  survey  of 
the  influences  that  have  operated,  and  are  now  operating,  on  legal  development.  But, 
when  the  last  page  is  finished,  the  reader  will  realize  that,  for  all  its  400  pages,  there  is 
surprisingly  little  said  as  to  the  legal  rules  themselves.  It  is  true  that  the  author  did  not 
set  out  to  provide  such  a  statement.  However,  the  danger  is  that  the  novice  for  whom 
the  book  is  designed  will  see  international  law  as  a  regime  of  limited  content  operating 
over  a  vast  arena  of  political  disputation.  While  this  may  confirm  his/her  preconceived 
ideas  of  international  law,  that  would  be  an  unfortunate  consequence  of  Professor 
Cassese’s  scholarly  enterprise.  The  book  would  be  of  greater  value  (and  less  danger!)  to 
the  more  advanced  student  who  is  familiar  with  the  rules  as  expounded  in  the  more 
‘technical’  texts  and  who  would  benefit  greatly  from  Professor  Cassese’s  wisdom. 
Ultimately,  however,  perhaps  the  lesson  of  the  book  is  that  it  underlines  the  defects  of 
existing  texts  and  presents  a  challenge  to  us  all  to  rectify  the  situation. 

D.  W.  Greig 

The  Waters  Around  the  British  Isles:  Their  Conflicting  Uses.  Edited  by 
R.  B.  Clark.  Oxford:  Clarendon  Press,  1987.  xvi  +  386  pp.  (including 
index).  £32-50. 

This  book  is  the  work  of  a  Study  Group  under  the  chairmanship  of  Professor  Clark 
and  is  the  last  of  three  inquiries  conducted  by  the  David  Davies  Memorial  Institute  of 
International  Studies  into  the  rational  management  of  the  seas  around  the  British  Isles 
and  the  national  and  international  legal  regimes  designed  to  achieve  this.  It  is  therefore 
not  a  legal  text  as  such,  but  rather  a  multidisciplinary  study  aimed  at,  among  others, 
geographers,  economists,  political  scientists  and  conservationists,  as  well  as  at  lawyers. 

Professor  Clark  and  his  Study  Group  review  the  resources  of  the  waters  around  the 
British  Isles,  the  multiplicity  of  uses  to  which  they  are  put,  and  the  inevitable  conflicts 
of  interest  to  which  these  uses  give  rise.  They  subject  to  critical  examination  the  various 
pieces  of  legislation  and  international  agreements  which  seek  to  resolve  the  conflicts  and, 
where  necessary,  make  proposals  for  change.  Of  the  wide  range  of  topics  considered,  a 
number  are  likely  to  be  of  particular  interest  to  international  lawyers.  The  chapter  on 
oil  and  gas,  in  addition  to  outlining  the  relevant  municipal  and  international  law, 
addresses  such  questions  as  the  economic  and  environmental  impact  (both  offshore  and 
onshore)  of  exploitation,  and  safety  of  offshore  installations.  Appendices  provide  useful 
statistical  information  on  oil  and  gas  fields  in  production  and  under  development,  oil 
and  gas  reserves,  and  past  and  present  levels  of  production. 

The  longest  chapter,  entitled  ‘Living  Resources  of  the  Sea’,  examines  in  detail  the 
current  state  and  legal  regulation  of  the  main  European  sea  fisheries,.  Among  specific 
issues  considered  is  the  European  Community’s  development  of  a  Common  Fisheries 
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Policy.  Other  chapters  cover  such  activities  as  exploitation  of  mineral  resources, 
transportation,  defence,  pollution  and  conservation. 

The  chapter  concerned  most  directly  with  international  law  is  that  which  deals  with 
'International  Organization  and  Legislative  Change’.  The  first  part  of  this  chapter 
explains  and  evaluates  the  relevant  provisions  of  the  UN  Convention  on  the  Law  of  the 
Sea,  1982.  The  second  part  outlines  the  structures,  organs,  powers  and  programmes  of 
the  various  global  bodies  involved  in  regulating  the  use  of  the  seas  and  sea-beds.  The 
following  chapter  examines  the  work  of  the  plethora  of  regional  bodies  concerned 
specifically  with  the  uses  of  the  north-west  European  area.  The  sheer  number  of  bodies 
involved — which  may  surprise  even  those  with  a  strong  interest  in  the  law  of  the  sea — 
leads  to  a  recommendation  in  the  final  chapter  that  a  ‘Sea  Use  Studies  Institute’  should 
be  created.  This  body  is  envisaged  as  being  an  independently  funded,  non-governmental 
organization  with  the  primary  task  of  surveying  and  co-ordinating  the  work  of  all 
organizations  operating  in  this  field.  Other  recommendations  amount  largely  to  a 
restatement  of  the  mostly  unimplemented  proposals  put  forward  in  the  North  Sea  study 
published  in  1975. 

Only  a  couple  of  minor  legal  errors  were  noticed:  the  1982  Law  of  the  Sea  Convention 
will  enter  into  force  one  year  after  the  sixtieth  ratification,  not  the  sixth  (p.  8),  and  the 
rule  that  a  State’s  rights  in  its  continental  shelf  do  not  affect  the  legal  status  of  the 
superjacent  waters  is  not,  as  is  stated  at  p.  290,  an  innovation  of  the  1982  Convention, 
having  previously  appeared  in  Article  3  of  the  Geneva  Convention  on  the  Continental 
Shelf,  1958.  In  general,  however,  the  law  is  clearly  and  accurately  stated.  Indeed, 
Professor  Clark  and  his  Study  Group  deserve  to  be  congratulated  for  this  excellent 
presentation  of  so  much  valuable  and  often  complex  information  which  will  be  of  interest 
to  those  involved  in  many  disciplines,  not  least  international  law. 

Douglas  B.  Ross 


Human  Rights  in  the  Israeli-Occupied  Territories,  1967-1982.  By  Esther 
Rosalind  Cohen.  Manchester:  Manchester  University  Press,  1986. 
xxi  +  321  pp.  £29-50. 

Israel’s  occupation  of  the  territories  over  which  it  gained  control  in  1967  is  the  longest 
lasting,  and  in  many  ways  the  most  important,  example  of  belligerent  occupation  in 
modern  times.  Dr  Cohen’s  book  examines  the  first  fifteen  years  of  that  occupation.  The 
basic  theme  of  the  work  is  that  since  the  requirements  of  military  necessity  are  less 
significant  during  a  prolonged  belligerent  occupation  than  at  other  stages  of  an  armed 
conflict,  the  conduct  of  the  occupant  should  be  judged  not  only  against  the  standards  of 
the  law  of  armed  conflict  but  also  by  reference  to  the  law  of  human  rights. 

Two  short  introductory  chapters  deal  with  the  relationship  between  the  law  of 
belligerent  occupation  and  the  law  of  human  rights.  Chapter  3  then  examines  the  juridical 
status  of  the  various  occupied  territories  and  the  debate  over  whether  Israel  was  required 
to  apply  the  Geneva  Civilians  Convention,  1949,  in  the  territories.  The  heart  of  the 
volume,  however,  lies  in  Chapters  4  and  5,  each  of  which  is  approximately  too  pages 
long.  Chapter  4  discusses  the  security  measures  adopted  by  Israel  in  the  occupied 
territories  and  examines  the  compatibility  of  such  practices  as  deportation  and  the 
demolition  of  houses,  as  well  as  the  controversial  settlement  policy,  with  the  law  of 
belligerent  occupation.  Chapter  5  considers  the  social,  cultural,  economic  and  political 
aspects  of  the  occupation.  It  is  here  that  Dr  Cohen  examines  such  diverse  matters  as 
the  taxation  policy  of  the  occupant,  the  freedom  of  the  press,  closure  of  universities  and 
the  decision  first  to  hold  and  later  to  suspend  elections  for  local  councils  in  the  West 
Bank.  There  is  a  brief  chapter  summarizing  the  author’s  conclusions  and  a  detailed 

bibliography.  .. 

Parts  of  this  book  are  of  a  high  standard.  The  long  chapter  on  security  policy  is 
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particularly  interesting.  Dr  Cohen  traces  the  different  stages  in  the  evolution  of  Israeli 
policy  and  of  opposition,  particularly  on  the  West  Bank,  to  Israeli  rule.  She  is  highly 
critical  of  manv  Israeli  practices,  such  as  the  demolition  of  houses  which  have  been  used 
by  those  convicted,  or  sometimes  only  suspected,  of  attacks  upon  Israeli  forces.  Although 
the  law  in  force  in  the  West  Bank  prior  to  the  occupation  probably  permitted  punitive 
measures  of  this  kind  (as  Dr  Cohen  shows,  the  matter  is  not  free  from  doubt)  and  the 
demolition  policy  has  been  defended  by  some  distinguished  international  lawyers,  Dr 
Cohen  argues  convincingly  that  both  the  Hague  Rules  and  the  Geneva  Civilians 
Convention  prohibit  the  destruction  of  private  property  as  a  means  of  collective 
punishment.  The  practice  of  deporting  prominent  political  figures  on  the  West  Bank  is 
also  criticized.  There  is  a  good  section  on  the  role  of  the  Supreme  Court  of  Israel  in 
enforcing  the  law  of  belligerent  occupation  and  restraining  the  conduct  of  the  occupation 
authorities.  The  treatment  of  the  settlements  policy,  in  which  the  author  tries  to  adopt 
a  stance  somewhere  between  the  positions  of  the  numerous  ardent  supporters  and 
critics  of  Israeli  settlement,  is  also  interesting,  although  its  conclusions  are  inevitably 
controversial. 

The  extensive  discussion  of  the  background  to  Israel’s  policies  and  the  press  reaction 
to  them  in  Israel  and  the  West  Bank  is  also  valuable.  Many  of  the  materials  on  which 
the  author  draws  for  these  parts  of  the  book  are  published  only  in  Hebrew  and  thus 
accessible  only  to  a  small  minority  of  those  interested  in  the  law  of  belligerent  occupation 
(although  summaries  of  the  main  judicial  decisions  are  published  in  English  in  the  Israel 
Year  Book  on  Human  Rights  and  the  full  texts  subsequently  appear  in  the  International 
Law  Reports).  Dr  Cohen’s  book  makes  much  of  this  material  available,  in  outline  at  least, 
to  a  wider  readership. 

Nevertheless,  the  book  suffers  from  a  number  of  defects.  The  relationship  between 
the  law  of  armed  conflict  and  the  law  of  human  rights  is  not  satisfactorily  explained — 
the  two  chapters  dealing  with  this  subject  are  the  weakest  part  of  the  book.  In  addition, 
Dr  Cohen  fails  to  grapple  with  the  question  of  how  far  some  of  the  treaties  to  which  she 
refers,  particularly  the  UN  Covenants  on  Civil  and  Political  and  Economic,  Social  and 
Cultural  Rights  and  the  Civilians  Convention,  reflect  customary  law.  Thus,  we  are  told 
that  Israel  is  not  a  party  to  the  Covenants  and  that  the  Universal  Declaration  of  Human 
Rights  is  not  binding  but  that  these  instruments  might  nevertheless  serve  as  a  useful 
guide  to  the  occupation  authorities.  While  that  may  be  so,  it  would  have  been  sensible 
to  address  the  question  how  far  there  has  emerged  a  customary  law  of  human  rights  by 
which  the  authorities  are  obliged  to  be  guided.  Similarly,  Dr  Cohen  points  out  that  the 
Supreme  Court  has  sometimes  declined  to  apply  the  Civilians  Convention  on  the  ground 
that  it  has  not  been  incorporated  into  Israeli  law  and,  unlike  the  Hague  Rules,  is  not 
declaratory  of  customary  law.  Since  there  are  165  parties  to  the  Convention,  there  are 
good  grounds  for  arguing  that  some  at  least  of  its  provisions  can  now  be  regarded  as 
declaratory  of  custom,  yet  the  subject  is  scarcely  mentioned. 

The  presentation  of  the  author’s  argument  also  suffers  from  the  very  uneven  length 
of  the  chapters.  Chapters  4  and  5  comprise  two-thirds  of  the  book  and  might  usefully 
have  been  split  into  several  shorter  chapters,  not  least  because  the  footnotes  (of  which 
there  are  445  in  Chapter  5)  are  placed  at  the  end  of  each  chapter,  so  that  finding  a  half- 
remembered  reference  is  made  even  more  difficult  than  it  need  be.  The  inclusion  of 
some  maps  of  the  occupied  territories  would  also  have  made  parts  of  the  book,  especially 
those  dealing  with  the  settlements,  easier  to  follow. 

Despite  these  reservations,  Dr  Cohen’s  book  is  an  important  contribution  to  the 
literature  on  the  Israeli  occupation.  It  is  not  as  polemical  as  many  of  the  other  works  on 
the  subject  and,  apart  from  the  occasional  awful  reference  to  a  ‘prolonged  belligerent 
occupation  situation’,  it  is  well  written.  Anyone  interested  in  the  law  of  belligerent 
occupation  or  the  Middle  East  conflict  will  find  it  worth  reading. 

Christopher  Greenwood 
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Contract  and  Organisation.  Edited  by  Terence  Daintith  and  Gunther 
Teubner.  Berlin:  Walter  de  Gruyter,  1986.  viii-f  299  pages.  DM  112. 

The  purpose  of  this  collection  of  papers,  as  described  by  the  editors  (p.  vii),  is  to 
provide  ‘a  contribution  from  the  legal  standpoint  to  the  current  debate  on  the  capacities 
and  limits  of  the  welfare  state’,  as  part  of  ‘a  larger  research  project  of  the  European 
University  Institute  in  Florence  on  the  general  theme  of  “Law  and  Economic  Policy: 
Alternatives  to  Delegalisation’”.  Rather  curiously,  however,  the  papers  reproduced  in 
the  volume  fall  more  comfortably  into  the  general  theme  than  within  the  more  specific 
objective  relating  to  the  welfare  State. 

An  additional  prospective  benefit  to  be  gained  from  this  collection  is  that  it  brought 
together  contributions  not  just  by  American  writers,  but  primarily  from  Britain  and 
Continental  Europe.  Not  that  the  track  record  in  this  field,  particularly  of  British  authors, 
has  been  altogether  encouraging.  Too  much  writing  has  been  a  pallid  reflection  of 
American  models.  The  Law  and  Economics  bandwagon  of  the  1960s  and  early  1970s 
was  a  source  of  imitation  rather  than  inspiration.  As  for  the  Critical  Legal  Studies  (CLS) 
movement,  that  has  provided  the  justification  for  criticizing  the  views  of  others  while 
apparently  freeing  the  writer  from  the  need  to  apply  the  same  degree  of  accuracy  and 
discipline  to  his  own  work. 

This  volume  is,  in  some  respects,  a  microcosm  of  existing  literature.  It  commences 
with  an  introduction  by  the  two  editors.  Although  such  a  survey  of  what  follows  is  a 
necessary  and  valuable  ingredient,  it  does  suffer  from  a  number  of  disadvantages.  It 
tends  to  reflect  the  language  of  the  ensuing  papers,  language  which  at  times  is  not  all 
that  easy  to  comprehend.  It  was  probably  a  purely  personal  reaction,  but  it  was  irritating 
to  come  across  a  series  of  meaningful  phrases  or  ‘buzzwords  in  italics  as  if  to  impose 
upon  the  reader  a  vocabulary  without  which  further  exploration  of  the  volume’s  contents 
would  be  pointless  or  impossible.  More  serious  was  the  editors’  unsettling  habit  of 
referring  to  social  science  procedures  of  research  as  ‘scientific’,  thus  creating  the 
implication  that  the  end  result  had  been  precisely  verified.  In  particular,  this  approach 
is  contrasted  with  matters  legal  in  the  following  assertion  (p.  6)  that  there  ‘is  a  fundamental 
difference  between  the  analytical-empirical  approach  in  science,  with  its  more  or  less 
severe  methodological  restrictions,  and  the  social  constructions  of  legal  practice  and 
theory,  which  have  quite  different  restrictions  based  on  their  orientation  towards  conflict 
resolution’. 

There  is  a  description  of  the  CLS  movement  in  the  US  by  Trubek,  though  much  of 
the  content  had  already  appeared  in  the  Stanford  Law  Review  in  1984-  Ironically  the 
particular  number  of  that  periodical  contains  one  of  the  more  self-indulgent  excrescences 
of  the  movement,  ‘Roll  Over  Beethoven’  by  Kennedy  and  Gabel.  Trubek  gives  CLS  a 
more  prosaic  objective  as  focusing  on  ideas.  He  writes  (p.  77): 

Unlike  the  judges  and  scholars  whose  work  they  study,  however,  those  who  critique  legal  thought 
do  not  try  to  determine  what  are  the  appropriate  rules  for  wildcat  strikes  or  whether  it  is  necessary 
to  prove  discriminatory  intent  as  a  condition  of  liability  under  antidiscrimination  laws:  rather  they 
seek  to  expose  the  assumptions  which  underlie  judicial  and  scholarly  resolution  of  such  issues, 
question  the  presuppositions  about  law  and  society  of  those  whose  intellectual  product  is  being 
analysed,  and  examine  the  subtle  effects  these  products  have  in  shaping  legal  and  social  consciousness. 

Legal  scholarship  has  undoubtedly  benefited  from  the  acceptance  of  the  idea  of  law 
as  a  social  phenomenon.  This  development  has  also  been  advantageous  in  the  international 
sphere.  It  has  provided  the  reason  and  impetus  for  breaking  away  from  the  aridity  of 
much  traditionalist  thought  and  writing.  Furthermore,  a  sociological  approach  has  helped 
expose  the  formal  sterility  of  Hart’s  analysis  of  international  law.  Nevertheless,  Albert, 
in  his  paper  on  ‘Law  as  an  Instrument  of  Rational  Practice’,  accepts  wholeheartedly 
(pp.  25-6)  the  primary/secondary  construction  of  The  Concept  of  Law  (‘the  methodology 
of  pure  jurisprudence’)  as  better  suited  to  ‘the  practice-oriented  self  conception  of  the 
normal  lawyer’  whose  task  Albert  sees  as  the  mechanical  identification  and  application 
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of  specific  rules  of  law.  The  less  suitable  ‘trend  in  legal  thinking’  he  refers  to  as  ‘a 
realistic,  sociological  one’,  according  to  which  ‘jurisprudence  as  an  empirical  science 
deals  with  social  facts’  which  can  be  independently  ascertained  or  verified  (p.  33).  In  the 
international  arena,  there  is  no  doubt  as  to  the  importance  of  the  normative  threshold 
in  contemporary  disputation  about  hard  and  soft  law.  However,  ‘the  practice-oriented 
self  conception  of  which  Albert  is  so  dismissive  is  of  crucial  significance  in  a  society 
where  it  is  the  States  themselves  which  have  the  primary  role  in  formulating  and 
developing  the  rules  that  regulate  their  behaviour. 

Both  municipal  law  and  international  law  have  to  grapple  with  the  problems  raised 
by  long-term  contracts.  T  he  classical  rules  of  the  common  law  were  founded  on  what 
Macneil  referred  to  as  the  ‘discrete  single  transaction’.  Cases  were  decided  by  reference 
to  an  individual  exchange  within  the  arrangement  rather  than  by  any  assessment  of  the 
long-term  intentions  or  expectations  of  the  parties.  It  was  only  with  reluctance  that 
obligations  were  imposed  on  a  continuing  basis.  But,  if  such  were  the  clearly  expressed 
intention  of  the  parties,  there  was  an  equal  reluctance  to  interfere  to  allow  for  the 
premature  determination  of  the  arrangement  if  the  expectations  of  one  of  the  parties 
should  have  been  seriously  disappointed. 

International  law  experiences  similar  difficulties  with  regard  to  the  termination  of 
treaties  of  apparently  indefinite  duration,  to  say  nothing  of  the  rules  required  for  dealing 
with  similar  situations  in  commercial  contracts  of  a  quasi-international  nature.  For  those 
seeking  insights  into  such  matters,  Daintith’s  paper  on  ‘The  Design  and  Performance 
of  Long-Term  Contracts’  will  be  a  disappointment.  In  a  publication  which  stresses 
analysis  and  theory  (it  is  subtitled  Legal  Analysis  in  the  Light  of  Economic  and  Social 
Theory ),  the  paper  is  lacking  in  both  elements.  Its  only  value  is  its  descriptive  content 
(generously  attributed  to  the  joint  author  of  the  study  on  which  the  paper  is  based;  see 
p.  165  n.  1).  There  is  reference  (pp.  182-3)  to  the  difficulties  arising  during  the  early 
1970s  between  Australia  and  Japan  with  respect  to  long-term  iron  ore  contracts.  Given 
the  vicissitudes  of  international  trade  and  currency  markets,  it  is  doubtful  whether  such 
arrangements  are  really  intended  to  be  subject  to  the  principle  pacta  sunt  servanda. 
Whatever  a  court  might  say  on  the  subject,  the  likely  expectation  of  the  parties  is  that 
they  should  be  bound  in  strict  terms  for  as  long  as  it  is  equitable  for  the  arrangement 
to  continue  to  operate.  In  the  light  of  this  perception,  it  is  arguable  that  any  court, 
whether  international  or  municipal,  should  see  its  role  as  an  adjuster  of  rights  on  the 
basis  of  what  is  fair  and  reasonable  in  the  circumstances,  and  not  as  an  automatic 
dispenser,  in  the  interests  of  the  sanctity  of  contracts,  of  the  spoils  of  victory  to  one  side 
or  the  other  in  the  litigation. 

There  are  wide  divergencies  of  approach.  The  last  part  of  the  book  on  Organisation 
commences  with  a  conversational  piece  by  Farjat  entitled  ‘The  Contribution  of  Economics 
to  Legal  Analysis:  The  Concept  of  the  Firm’.  It  is  a  fine  collation  of  aphorisms,  the 
author’s  own  or  those  culled  from  other  sources,  though  it  might  require  more  than 
Gallic  wit  to  explain  how  some  of  them  contribute  to  legal  or  economic  analysis  (e.g. 
Claude  Champaud’s  observation  quoted  on  p.  197  that  ‘economic  law  is  a  specific  legal 
feeling  applied  to  a  varied  body  of  rules.  Only  the  feeling  is  really  new’). 

It  is  left  to  a  number  of  German  scholars,  Schanze,  Krause,  Gotthold,  and  Teubner, 
to  restore  the  balance  and  to  emphasize  the  economic  role  of  the  corporate  entity.  These 
chapters  are  of  less  interest  for  the  international  lawyer,  though  they  do  indirectly  raise 
the  question  of  the  raison  d’etre  of  corporate  autonomy.  This  principle  was  endorsed  by 
the  House  of  Lords  in  Salomon  v.  Salomon  &  Co.,  [1897]  AC  22;  it  has  travelled  the 
world  and  has  been  converted  into  transnational  terms  by  the  International  Court  in  the 
Barcelona  Traction  case,  ICJ  Reports,  1970,  p.  3. 

As  Schanze  points  out  (p.  21 1),  classical  corporate  law  concentrated  on  the  organization 
of  financial  capital  input,  enabling  ‘risk-averse  individuals’  to  pool  part  of  their  resources 
and  to  share  in  the  benefits  of  the  investment.  The  limited  sources  of  capital  available 
in  the  late  nineteenth  century  may  have  justified  the  adoption  of  such  an  approach,  but 
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the  corporate  scene  today,  with  its  access  to  a  range  of  sophisticated  financial  services, 
hardly  justifies  such  an  emphasis  on  limited  liability.  Even  at  the  international  level, 
recognition  of  the  separate  personality  of  various  intergovernmental  organizations  does 
not  necessarily  preclude  the  concurrent  liability  of  member  States  for  the  activities  of 
such  organizations  carried  out  ultimately  for  the  benefit  and  purposes  of  their  members. 
Nor,  on  the  municipal  plane,  is  it  necessary  to  engraft  on  to  those  institutions  the  panoply 
of  rules  which  the  law  provides  to  protect  individual  shareholders  in  companies 
incorporated  within  the  jurisdiction.  The  ITC  litigation  is  a  salutary  reminder  of  the 
lack  of  judicial  understanding  of  the  background,  both  economic  and  social,  against 
which  the  law  operates. 

Overall,  this  is  an  uneven  collection,  as  to  substance  and  as  to  intrinsic  merit.  Nor 
does  it  always  adhere  to  its  stated  objectives.  Economic  and  social  theories  are  emphasized 
in  many  (but  by  no  means  all)  of  the  papers.  However,  it  is  often  difficult  to  ascertain 
how  some  of  the  material  relates  to  the  welfare  State,  which,  after  all,  was  the  compilation’s 
stated  objective.  One  should,  nevertheless,  be  grateful  to  those  contributors  who  did 
attempt  to  tackle  the  complexity  of  the  issues  that  were  raised  by  that  objective. 

D.  W.  Greig 

The  Concept  of  International  Law.  By  Ingrid  Detter  De  Lupis.  Stock¬ 
holm:  Norstedts  Forlag,  1987.  145  pp. 

In  what  is  clearly  intended  to  be  a  controversial  work,  Ingrid  Detter  De  Lupis  advances 
a  new  theory  of  international  law  as  an  alternative  to  the  commonly  accepted  views  found 
in  the  standard  textbooks.  Most  dramatically,  she  dismisses  the  notion  of  customary  law 
as  a  ‘nebulous  fiction’.  The  author  describes  her  new  theory  as  one  of  ‘inter-activism’ 
and  seeks  to  explain  how  rules  of  international  law  emerge  by  the  mechanisms  of 
intersecting  legal  acts. 

Part  One  of  the  book  is  entitled  ‘The  Core  Problem  of  International  Law  .  It  is  rather 
difficult  to  detect  what  exactly  the  author  believes  this  ‘core  problem’  to  be.  Some 
considerable  time  is  spent  tracing  the  drift  away  from  the  exclusive  State  paradigm  in 
international  law.  Fifteen  candidates  for  inclusion  as  subjects  of  international  law,  ranging 
from  States  to  multinationals,  are  examined  because  ‘it  is  important  to  identify  the  legal 
subjects  of  the  international  legal  order  [since]  the  subjects  of  any  system  of  law  are  the 
entities  or  persons  bound  by  the  system’.  Most  of  the  possible  subjects  receive  very  brief 
consideration — individuals,  for  example,  are  dealt  with  in  half  a  page  although, 
curiously,  the  history  of  the  Sovereign  Order  of  Malta  is  recounted  in  some  detail.  At 
the  end  of  this  section,  the  author  concludes  that  ‘international  law  cannot  be  said  to  be 
a  system  between  any  particular  subjects’.  Part  Two  consists  of  a  complex  classification 
of  the  rules  of  international  law.  Rules  are  classified  according  to  their  function.  Three 
main  categories  are  identified — intrinsic  rules,  entrenching  rules,  and  supplementing 
rules_each  of  which  is  divided  into  numerous  sub-categories. 

Having  identified  the  categories  into  which  the  rules  of  international  law  fall,  Detter 
De  Lupis  advances  in  Part  Three  her  theory  of  inter-activism  to  explain  how  those  rules 
come  into  being.  Part  Three  also  contains  the  dismissal  of  customary  law  promised  in 
the  Preface.  Given  that  the  existence  of  customary  law  is  almost  universally  accepted  by 
governments,  writers  and  both  national  and  international  courts  and  tribunals,  it  is  not 
unreasonable  to  expect  any  rejection  of  the  concept  to  be  clearly  and  thoroughly  argued. 
In  fact,  custom  is  dismissed  in  the  space  of  about  8  pages  in  a  way  which  readers  may 
find  unconvincing.  Indeed,  some  may  find  that  the  examples  used  by  the  author, 
particularly  that  concerning  the  origin  of  the  immunity  of  diplomats,  serve  to  reinforce 
rather  than  undermine  their  belief  in  the  reality  of  customary  law.  In  the  fourth  and 
final  part  of  the  book,  the  author  briefly  addresses  the  vexed  question  of  the  basis  of 
obligation  in  international  law,  concluding  that  it  varies  according  to  the  nature  of  the 
rule  in  question. 
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In  The  Concept  of  International  Law ,  Ingrid  Detter  De  Lupis  has  undoubtedly 
succeeded  in  being  controversial.  Whether  she  will  succeed  in  converting  many  readers 
to  her  new  theory  of  international  law  is  much  less  certain.  This  reviewer  found  both 
her  rejection  of  customary  law  and  her  alternative  theory  of  inter-activism  to  be 
unconvincing  and  unsatisfactory.  Finally,  one  issue  about  which  there  can  be  no  debate 
is  that  this  book  is  extremely  poorly  produced.  In  spite  of  copious  references  in  the  text 
to  judicial  decisions,  there  is  no  table  of  cases,  nor  is  there  an  index.  Moreover,  the 
number  of  printing  errors  is  quite  inexcusable. 

Douglas  B.  Ross 

Recognition  and  the  United  Nations.  By  John  Dugard.  Cambridge: 
Grotius  Publications  Ltd.,  1987.  208  pp.  (including  index  and  table  of 
cases).  £27. 

The  law  of  recognition  was  an  appropriate  choice  of  topic  for  Dugard’s  Hersch 
Lauterpacht  Memorial  Lectures  upon  which  this  book  is  based.  In  Recognition  in 
International  Law ,  published  in  1947,  Lauterpacht  adopted  the  constitutive  theory  of 
recognition  but,  at  the  same  time,  suggested  that  when  the  conditions  of  statehood  are 
fulfilled  international  law  gives  a  legal  right  to  be  recognized  and  imposes  a  legal  duty 
to  recognize.  He  also  envisaged,  in  the  longer  term,  the  collectivization  of  the  process 
of  recognition.  Much  of  the  critical  response  to  Recognition  was  unfavourable  to 
Lauterpacht.  The  view  taken  by  the  majority  of  writers  then,  and  still  largely  adhered 
to  today,  was  that,  however  desirable  a  duty  of  and  right  to  recognition  might  be,  it  was 
not  borne  out  by  State  practice,  which  showed  rather  that  recognition  was  a  matter  for 
unilateral  decision  by  States. 

Lauterpacht’s  Recognition  was  followed  in  1951  by  Chen’s  The  International  Law  of 
Recognition.  Since  then,  nearly  four  decades  have  passed  during  which  time  much  has 
been  written  about  recognition  of  governments  but  comparatively  little  about  recognition 
of  States.  Dugard’s  book  seeks  to  fill  this  gap  and  deals  only  with  the  recognition  and 
non-recognition  of  States  and  acquisition  of  territory.  The  author’s  basic  thesis  is  that 
collective  decision-making  in  the  UN  by  way  of  admission  of  members  and  resolutions 
calling  for  non-recognition  has  assumed  increasing  importance,  and  he  sets  out  to 
examine  this  development  and  what  he  regards  as  the  associated  application  of  the 
concept  oi  jus  cogens. 

Dugard  prepares  the  ground  for  his  study  of  UN  influence  on  recognition  with  a  brief 
examination  of  the  practice  of  the  League  of  Nations.  He  differs  from  the  generally 
accepted  view  that  recognition  of  statehood  was  not  implied  by  admission  to  the  League, 
and  argues  that  the  practice  of  the  League  pointed  to  the  emergence  of  a  new  law  of 
collective  recognition,  the  fulfilment  of  which  was  frustrated  only  by  the  League’s  failure 
to  achieve  universality  of  membership. 

The  remainder  of  the  book  is  devoted  to  the  practice  of  the  UN.  In  1950,  Secretary- 
General  Lie  stated  quite  categorically  that  the  UN  possessed  no  authority  to  recognize 
either  new  States  or  new  governments  in  existing  States.  To  establish  a  rule  of  collective 
recognition  by  the  UN  would  require  either  an  amendment  to  the  Charter  or  a  treaty 
to  which  all  members  would  adhere.  Of  course,  the  Charter  has  not  been  amended  and 
no  such  treaty  has  been  concluded,  but  Lie’s  statement  was  made  during  the  Cold  War 
in  the  light  of  the  Security  Council’s  repeated  refusal  to  admit  certain  States  to 
membership.  Now  that  virtual  universality  of  membership  has  been  achieved,  is  there 
any  reason  why  we  should  still  hesitate  to  acknowledge  that  admission  to  the  UN  is 
equivalent  to  recognition  of  statehood?  Dugard  believes  not,  and  draws  support  for  this 
view  from  the  writings  of  scholars  (principally  Kelsen,  Briggs  and  Wright),  the  conduct 
of  States  and,  most  importantly,  the  practice  of  the  UN  itself. 

As  regards  UN  practice,  the  author  naturally  deals  with  the  controversy  surrounding 
admission  to  membership  during  the  early  years  and  with  specific  cases  such  as  Korea 
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and  Israel,  but  particular  attention  is  paid  to  the  role  of  the  organization  during  the  era 
of  decolonization.  It  is  well  known  that  during  this  period  entities  have  been  admitted 
to  membership  which  seemingly  did  not  fulfil  the  traditional  requirements  of  statehood, 
especially  the  requirements  of  independence  and  effective  government.  (For  example, 
did  Angola  really  satisfy  those  requirements  when  it  was  admitted  to  the  UN  in  1976?) 
Some  might  regard  this  as  a  strong  argument  against  equating  admission  to  the  UN 
with  general  recognition  of  statehood.  Dugard  concludes  instead  that  the  institution  of 
statehood  has  undergone  important  changes  and  that  some  of  the  traditional  requirements, 
most  notably  independence  and  effective  government,  are  no  longer  strictly  insisted 
upon  when  they  run  counter  to  developments  in  international  law  regarding  the  right 
of  self-determination.  For  Dugard,  the  collectivization  of  the  process  of  recognition 
envisaged  by  Lauterpacht  forty  years  ago  now  takes  place  in  practice  even  if  legal  theory 
has  as  yet  failed  to  come  to  terms  with  this  development:  ‘The  unavoidable  facts  are 
that  these  entities  have  been  admitted  to  membership  in  the  United  Nations  and  such 
admission  is  today  regarded  as  the  definitive  acknowledgement  of  independence  by  the 
international  community.’ 

The  author  then  turns  to  non-recognition  of  States  and  territorial  acquisitions,  a 
subject  from  which  it  might  be  said  that  more  can  be  learned  than  from  debates  in  the 
UN  on  admission  to  membership.  It  is  argued  that  a  number  of  basic  norms  founded 
in  principles  of  non-aggression,  self-determination  and  respect  for  human  rights  are  in 
the  main  responsible  for  resort  to  non-recognition.  In  what  is  perhaps  the  most  interesting 
section  of  the  book,  three  principal  areas  are  examined,  namely  the  non-recognition  of 
aspirant  States  (Katanga,  Rhodesia,  the  South  African  homelands  and  the  Turkish 
Republic  of  Cyprus),  non-recognition  of  territorial  acquisitions  (East  Jerusalem  and  the 
Golan  Heights),  and  the  South  African  administration  in  Namibia.  Dugard  is  enthusiastic 
about  UN  action  in  this  field,  which  he  regards  as  being  founded  upon  legal  principle 
rather  than,  as  it  is  often  portrayed,  upon  political  expediency.  However,  some  may 
question  the  examples  he  cites  to  support  his  claims  for  the  success  of  non-recognition 
as  a  sanction.  Certainly,  some  success  can  justifiably  be  claimed  in  the  cases  of  Katanga 
and  Rhodesia,  but  what  of  South  Africa’s  administration  in  Namibia  and  Israel’s 
occupation  of  East  Jerusalem  and  the  Golan  Heights?  A  policy  of  collective  non- 
recognition  may  successfully  have  been  maintained,  but  it  has  thus  far  failed  to  achieve 
its  objective. 

In  the  final  chapter,  an  attempt  is  made  to  link  the  doctrine  of  non-recognition  with 
the  controversial  concept  of  jus  cogens.  This  is  not  an  easy  task,  given  the  great  uncertainty 
as  to  which  norms  of  international  law  actually  represent  jus  cogens.  Furthermore,  as  the 
author  himself  concedes,  UN  resolutions  on  non-recognition  have  not  spoken  expressly 
in  terms  of  jus  cogens.  Nevertheless,  Dugard  argues  that  the  determination  that  a  norm 
of  jus  cogens  has  been  violated  is  implicit  in  resolutions  calling  upon  States  to  deny 
recognition  to  certain  aspirant  States  and  territorial  acquisitions. 

In  his  Introduction,  Dugard  expresses  the  opinion  that  any  writer  who  seeks  to  provide 
a  coherent  explanation  of  State  practice  on  recognition  within  a  framework  of  legal 
principle  and  theory  exposes  himself  to  ‘certain  ridicule  and  vituperation  .  Naturally, 
those  who  take  a  rather  more  cynical  view  of  the  practice  of  the  UN  or  who  do  not  share 
the  author’s  wide  interpretation  of  the  concept  of  jus  cogens  are  likely  to  disagree  with 
some  of  the  conclusions  which  are  reached.  However,  Recognition  and  the  United  Nations 
deserves  praise,  not  ridicule.  It  contains  much  useful  material,  is  clearly  written  and 
thought-provoking  throughout,  and  as  such  represents  essential  reading  for  all  who  are 
interested  in  the  subject  of  recognition. 


Douglas  B.  Ross 
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Reviving  the  World  Court.  By  Richard  Falk.  Charlottesville:  University 
Press  of  Virginia,  1986.  xviii  +  197  pp.  (including  index).  $25. 

Professor  Falk  sets  out  a  modest  proposal  in  his  latest  monograph:  ‘my  real  purpose 
is  to  bring  law  and  judicial  methods  back  into  the  mainstream  of  planetary  activity 
committed  to  the  urgent  possibility  of  bringing  about  a  just  and  peaceful  world,  if  not 
by  the  year  2000,  then  at  least  by  the  middle  of  the  twenty-first  century’  (p.  xii).  His 
central  thesis  is  simple:  ‘the  [International]  Court  needs  a  different  jurisprudential 
orientation  if  it  is  ever  to  play  the  important  role  projected  for  it  by  the  Charter  of  the 
United  Nations’  (p.  158).  Falk  argues  that  the  judicial  methods  currently  used  by  the 
Court  are  inadequate  to  deal  with  the  ‘big  case’ — which  he  defines  as  ‘a  controversy  of 
major  significance  among  the  actors  in  the  political  arena’  (p.  xiii). 

To  examine  further  this  issue,  Falk  analyses  the  role  of  the  Court  in  several  cases 
which  have  had  a  high  political  profile — the  litigation  over  South  West  Africa,  the 
Hostages  in  Tehran  case  and  the  Certain  Expenses  advisory  opinion.  This  forms  the  major 
part  of  the  book,  and  concentrates  on  the  South  West  Africa  litigation,  which  is  perhaps 
not  surprising  given  Professor  Falk’s  involvement  as  counsel  for  Liberia  and  Ethiopia 
in  the  contentious  phases  of  this  litigation.  The  problem  is  that  this  analysis — especially 
that  of  the  South  West  Africa  litigation — adds  little  to  the  available  literature. 

However,  Falk  takes  an  interesting  approach  in  this  volume,  by  examining  the 
International  Court  in  the  context  of  the  UN:  he  tries  to  make  sense  of  the  proposition 
that  the  ICJ  is  the  principal  judicial  organ  of  the  UN.  But  the  implications  of  the 
relationship  should  be  explored  in  more  detail  than  Professor  Falk  does,  rather  than  be 
used  as  a  postulate  on  which  a  thesis  is  constructed.  Experience  has  shown  that  provisions 
in  the  UN  Charter  do  not  necessarily  have  the  effect  which  they  were  intended 
to  have:  there  is  no  reason  to  suppose  that  the  relationship  between  the  UN  and  the  ICJ 
set  out  in  the  documents  is  or  should  be  that  which  exists  in  reality.  To  be  fair  to 
Professor  Falk,  he  is  setting  out  a  thesis  whereby  this  relationship  may  be  realized, 
but  it  would  have  been  better  had  the  relationship  been  considered  instead  of  being 
blindly  accepted. 

His  argument  is  that  to  realize  this  relationship,  to  make  the  ICJ  an  important  actor 
in  the  peaceful  settlement  of  international  disputes,  the  Court  should  adopt  new  methods 
of  justification  and  decision-making  which  would  make  it  acceptable  to  the  Third  World. 
In  short  he  argues  for  the  adoption  of  a  judicial  style  as  exemplified  in  the  various 
individual  opinions  of  Judge  Alyarez,  as  set  out,  for  instance,  in  the  1950  International 
Status  of  South  West  Africa  advisory  opinion.  However,  Falk’s  programme  for  the  revival 
of  the  International  Court  remains  vague  and  sketchy:  apart  from  setting  out  in  general 
terms  his  argument  that  the  methodology  of  the  Court  needs  to  be  revised  to  take  account 
of  a  postulated  policy-orientation  which  ‘settles’  disputes,  he  says  little.  He  is  not  candid 
enough  on  either  the  mechanics  of  this  re-orientation  or  on  its  implications. 

The  fundamental  problems  with  Falk’s  thesis  lie  in  his  assumptions.  For  a  book 
dealing  with  the  judicial  function  and  aspects  of  judicial  reasoning,  there  is  a  grave 
deficiency  in  that  Falk  never  really  addresses  the  question  of  what  the  proper  function 
of  a  court  is,  and  this  leads  him  to  have  an  exaggerated  expectation  of  the  potential  role 
of  the  judicial  function  in  the  solution  of  international  disputes.' 

Falk  argues  that  legalism — in  the  form  of  a  nebulous  ‘positivism’  which  he  claims  has 
enveloped  the  International  Court  and  has  dictated  its  judicial  method  — is  the  root  cause 
of  all  the  ills  that  attend  the  Court,  and  in  particular,  its  claimed  non-use.  But,  somewhat 
paradoxically,  his  argument  displays  an  extreme  legalism.  There  are  a  number  of  points 
to  note  here,  but  all  turn  on  the  view  Falk  has  of  the  function  of  the  Court. 

In  the  first  place,  he  sets  up  a  straw  man.  He  rails  against  positivism,  arguing  that 
‘positivists’  will  dislike  his  book.  But  the  exact  meaning  which  he  attaches  to  ‘positivism’ 
is  left  undefined.  One  is  left  with  the  feeling  that  ‘positivists’  are  those  with  whom 
Richard  Falk  disagrees  —  which  is  a  neat  way  of  disposing  of  critics  before  they  even 
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start  thinking.  But  this  pre-emptive  strike  disposes  of  too  many,  and  in  doing  so  becomes 
vacuous.  If  international  lawyers  are  to  continue  to  revile  positivism  and  all  that  that 
entails,  then  they  must  start  defining  their  terms,  otherwise  they  are  merely  shouting 
into  a  vacuum. 

In  the  second  place,  can  it  really  be  argued  that  there  is  a  non-use  of  the  Court? 
Although  it  cannot  be  denied  that  after  the  1966  South  West  Africa  decision  the  Court 
went  through  a  fallow  period,  to  use  this  interregnum  in  the  Court’s  judicial  activity  as 
proof  positive  of  its  marginalitv  in  the  international  system  is  to  betray  a  misunderstanding 
of  the  function  of  courts  in  both  the  municipal  and  international  systems.  Few  legal 
disputes  in  municipal  systems  end  in  litigation:  the  commonest  way  of  dealing  with  a 
civil  dispute  in  national  legal  systems  is  to  ignore  it.  This  is  also  true  in  the  international 
systerm  Also,  States  may  well  prefer  to  use  diplomatic  means  which  are  not  seen  as 
‘hostile’.  Given  that  there  are  few  international  actors,  and  given  the  need  for  a 
jurisdictional  link  to  exist  before  litigation  can  occur,  it  cannot  be  expected  that  the 
Court  will  have  a  crowded  docket.  Such  an  expectation  runs  counter  to  any  rational 
assessment  of  the  options  open  to  disputant  States. 

This  leads  to  the  paradox  inherent  in  Falk’s  monograph.  Falk  argues  for  a  rejection 
of  ‘legalism’  in  the  judicial  methodology  of  the  International  Court.  But  his  argument 
is  for  the  Court  to  ‘settle’  disputes  holistically  using  a  policy-oriented  justification.  This 
is  too  great  an  expectation  for  any  court  to  bear.  Courts  do  not  ‘settle’  disputes:  they 
cannot.  What  any  judicial  system  does  is  to  isolate  elements  of  any  given  dispute  and 
process  them:  the  resultant  decision  may  then  be  re-integrated  into  the  overall  dispute 
in  order  that  the  dispute  may  be  ‘settled’,  but  ‘settling’  a  dispute  in  toto  is  not  possible 
using  legal  methods.  And  yet  this  is  the  result  at  which  Falk  aims.  By  misconstruing  the 
role  of  courts,  Falk  indulges  in  legalism  by  assuming  that  courts  are  the  proper  fora  for 
the  elimination  of  disputes.  This  cannot  be  better  shown  than  by  his  discussion  of  the 
Hostages  in  Tehran  case,  where  Falk  makes  the  claim  that  the  Court  should  have  examined 
the  Iranian  claim  that  the  US  had  interfered  in  Iranian  internal  affairs  for  decades  before 
the  case  arose. 

In  effect  Falk  argues  that  the  International  Court  should  become  some  sort  of 
conciliation  commission,  or  that  it  should  apply  Article  38(2)  (ex  aequo  et  bono  decision¬ 
making)  without  the  parties’  consent.  This,  he  thinks,  would  elevate  the  Court  to  a  high 
profile  institution  in  the  peaceful  settlement  of  international  disputes.  This  is  naive.  It 
would  lead  to  an  increased  marginalization  of  the  Court’s  role.  One  function  of  litigation 
is  not  simply  to  gam  a  solution  of  the  existing  dispute,  but  to  gain  rules  which  might  be 
used  in  any  such  future  disputes.  Such  an  aim  cannot  be  satisfied  by  a  decision  which 
only  trades  off  the  particular  relations  between  the  particular  parties  to  the  particular 
case.  If  this  normative  aspect  of  international  litigation  were  removed,  then  there  would 
be  less  litigation.  Similarly,  would  States  litigate  if  they  were  unable  to  guess  the 
parameters  of  the  Court’s  decision?  If  there  were  a  complete  lack  of  predictability  of 
outcome,  there  would  also  be  a  complete  lack  of  litigation. 

Falk  arguably  approaches  the  question  he  is  addressing  from  a  very  curious  angle:  he 
seems  to  start  from  the  position  that  because  disputants  have  not  accepted  the  Court’s 
rulings  in  certain  cases — for  instance,  the  Expenses  advisory  opinion — then  the  Court 
should  change  its  methods.  But  this  non-compliance  does  not  entail  that  the  Court  is  in 
the  wrong:  it  would  seem  to  be  more  rational  to  direct  any  accruing  blame  to  the  non¬ 
complying  States. 

This  is  a  disappointing  book,  although  it  is  well-intentioned.  But  neither  is  it  thought 
through  nor  has  Professor  Falk  chosen  to  examine  his  underlying  assumptions  ruthlessly. 
This  is  well  illustrated  by  his  use  of  quotations  from  Nietzsche  as  epigrams  to  each 
chapter.  Professor  Falk  tries  to  make  these  quotations  relevant  to  his  text,  but  the 
rampant  individualism  of  Nietzsche’s  philosophy  does  not  square  well  with  Falk’s  ideal 
of  international  solidarity.  Just  as  the  text  collapses  around  this  latent  contradiction,  so 
Falk’s  thesis  collapses  around  his  underlying  assumptions.  Professor  Falk  thinks  that 
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the  implementation  of  his  thesis  would  end  in  a  revival  of  the  International  Court:  the 
reviewer  thinks  that  it  would  rather  end  the  Court’s  activity. 

It  is  always  difficult  to  maintain  a  balance  in  a  very  brief  review.  No  doubt  Professor 
Falk’s  book  will  be  influential  —  after  all,  he  is  one  of  the  major  US  international  legal 
scholars.  But  it  is  hoped  that  those  influenced  by  Falk’s  views  will  not  accept  them 
acritically.  There  may  be  room  for  a  new  line  of  development  in  the  Court  in  his  ideas, 
but  the  foundations  of  these  ideas  need  to  be  rigorously  re-examined  before  it  would  be 
prudent  to  consider  implementing  them. 

Iain  Scobbie 

International  Law:  A  Contemporary  Perspective.  Edited  by  Richard 
Falk,  Friedrich  Kratochwil  and  Saul  H.  Mendlowitz.  Boulder  and 
London:  Westview  Press,  1985.  702  pp. 

This  is  the  second  volume  in  the  series  Studies  on  a  Just  World  Order.  It  contains 
excerpts  from  thirty-five  articles  or  chapters  previously  published  elsewhere,  plus  an 
adaptation  of  a  doctoral  dissertation,  and  two  new  pieces  by  one  of  the  editors.  The 
selections  are  divided  into  nine  theme-related  chapters,  each  commencing  with  a  brief 
introduction,  questions  for  discussion,  and  a  selected  bibliography.  The  editors  offer  the 
book  as  an  ‘ideologically  balanced  reader’  for  use  in  university  courses  on  international 
law  and  international  relations. 

Taking  as  their  point  of  departure  Sir  Hersch  Lauterpacht’s  1946  essay  on  the  Grotian 
tradition  in  international  law,  the  editors  contend  that  a  new  ‘Grotian  moment’  is  at 
hand.  In  the  view  of  Messrs  Falk,  Kratochwil  and  Mendlowitz,  the  image  of  international 
law  has  never  been  more  tarnished,  and  the  international  legal  system  requires  a  new 
Grotius  to  provide  the  leadership  and  inspiration  necessary  to  reverse  a  perceived 
absolute  decline  in  the  role  of  law  in  preserving  and  creating  a  just  world  order. 

Time  and  space  do  not  permit  a  discussion  of  the  merits  of  the  editors’  major  thesis. 
However,  one  feels  tempted  to  suggest  that  an  identification  of  responsibility  for  the 
problems  referred  to  in  the  general  introduction,  and  a  consideration  of  the  provenance 
of  the  majority  of  the  essays,  may  provide  some  indication  as  to  the  possible  cause  of 
the  crisis  in  international  law,  if  indeed  there  be  one. 

The  most  striking  feature  of  this  collection  is  its  parochialism.  It  might  have  been 
more  accurately  subtitled  An  American  Perspective.  Despite  the  presence  of  four  British 
writers  and  five  or  six  contributors  of  other  nationalities,  the  overwhelming  tone  and 
spirit  of  the  book  are  American.  It  is  not  clear  from  the  text  whether  the  editors  are 
aware  that  West  European,  East  European,  Asian,  African,  Latin  American  and  even 
Canadian  perspectives  on  the  state  of  international  law,  and  on  the  sources  of  current 
international  tension,  might  differ  considerably  from  their  own.  The  fact  that  writers 
from  a  variety  of  cultures  and  political  persuasions  are  represented  in  the  bibliographies 
makes  their  absence  from  the  published  selections  all  the  more  puzzling. 

Just  as  surprising,  and  possibly  even  more  problematic,  is  the  editors’  propensity  to 
refer  to  international  law  almost  as  a  living  entity,  having  an  existence  independent  of 
the  States  that  create  it,  interpret  it  and  comply  (or  not)  with  it.  This  is  a  fundamental 
conceptual  fallacy.  If  there  be  serious  problems,  and  indeed,  a  crisis  of  apocalyptic 
proportions  in  the  contemporary  world  order  system  (and  this  reviewer  agrees  with  the 
editors  that  there  are),  those  problems  are  the  responsibility  not  of  international  law, 
which  is  only  an  instrument  and  a  reflection,  but  most  truly  of  the  creators  and  subjects 
of  the  law — the  Nation-States  themselves. 

The  intrinsic  value  of  many  of  the  contributions  is  considerable,  and  if  the  rather 
strongly  expressed  opinions  of  the  editors  provoke  their  readers  into  serious  thought 
about  the  issues  raised,  the  book  could  certainly  serve  as  the  useful  teaching  tool  that 
was  intended. 


Louise  de  La  Fayette 
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Transboundary  Air  Pollution.  Edited  by  C.  Flinterman,  B.  Kwiatkow- 
ska  and  J.  G.  Lammers.  Dordrecht:  Martinus  Nijhoff,  1986.  xviii  +  372 
pp.  US  $ 91.50 ;  £65  95. 

The  International  Court  has  asserted  that  every  State  is  subject  to  an  obligation  ‘not 
to  allow  knowingly  its  territory  to  be  used  for  acts  contrary  to  the  rights  of  other  States’ 

( Corfu  Channel  case,  ICjf  Reports,  1949,  p.  4  at  p.  22).  The  difficulty  in  the  field  of 
transboundary  air  pollution  has  been  that  of  defining  what  are  the  rights  to  which  other 
States  are  entitled. 

International  law  and  practice  are  approaching  the  issue  from  two  opposing  standpoints. 
In  the  first  place,  there  are  traditional  notions  of  responsibility  based  upon  fault  and  the 
Corfu  Channel  principles.  This  manifested  itself  inter  alia  in  the  decision  in  the  Trail 
Smelter  arbitration  (1911,  Reports  of  International  Arbitral  Awards,  vol.  3,  p.  1905).  To 
its  classic  pronouncement  in  that  case  that  ‘no  State  has  the  right  to  use  or  permit  the 
use  of  its  territory  in  such  a  manner  as  to  cause  injury  by  fumes  in  or  to  the  territory 
of  another  or  the  properties  or  the  persons  therein’,  the  tribunal  added  two  qualifications. 
It  was  already  recognized  in  the  context  of  relations  between  the  US  and  Canada  that 
industrial  activities  in  both  countries  had  caused  widespread  pollution  in  boundary  areas. 
In  a  sense  therefore  the  two  States  had  accepted  a  degree  of  transfrontier  damage  as  an 
inevitable  consequence  of  modern  life.  For  that  reason,  the  principles  of  international 
law  to  which  the  tribunal  made  reference  limited  liability  to  a  situation  where  the  damage 
caused  was  of  ‘serious  consequence’.  Moreover,  given  the  widespread  nature  of  polluting 
operations,  the  identification  of  the  cause  of  the  damage  had  to  be  established  by  ‘clear 
and  convincing  evidence’. 

The  other  approach  to  air  pollution  problems  at  the  international  level  has  been  to 
try  to  establish  programmes  of  action,  principally  on  a  regional  basis.  While  this  has 
undoubted  benefits  because  air  pollution  concerns  the  initiator  and  its  neighbours,  rather 
than  the  global  community,  it  also  has  disadvantages.  States,  the  citizens  of  which  are 
both  polluters  and  victims,  are  less  willing  to  acknowledge  rules  of  international  law 
based  upon  liability  and  compensation  and  more  likely  to  favour  rules  of  consultation 
and  compromise. 

This  trend  is  reflected  in  the  main  thrust  of  this  collection  of  papers.  The  book  starts 
with  a  technical  explanation  by  Alcamo  and  Runca  of  the  types  of  transboundary  air 
pollution  and  the  particular  problems  to  which  they  give  rise.  The  second  chapter 
concerns  ‘Multilateral  Co-operation  of  States  under  the  ECE  Convention  on  Long- 
Range  Transboundary  Air  Pollution’.  Gundling  points  out  that  this  instrument  is 
remarkable  in  that  it  is  the  first  multilateral  convention  dealing  with  air  pollution,  that 
it  brings  together  States  from  Eastern  Europe  as  well  as  from  Western  Europe  and 
North  America,  and  that  it  encompasses  both  States  from  which  pollution  originates 
and  States  which  are  mainly  recipients  of  air  pollutants.  However,  as  the  author  admits, 
the  States  concerned  were  careful  to  limit  the  scope  of  the  obligations  laid  down  in  the 
Convention  to  a  minimum.  An  example  of  this  reluctance  to  make  any  commitment  is 
provided  by  Article  2: 

The  Contracting  Parties,  taking  due  account  of  the  facts  and  problems  involved,  are  determined 
to  protect  man  and  his  environment  against  air  pollution  and  shall  endeavour  to  limit  and,  as  far 
as  possible,  gradually  reduce  and  prevent  air  pollution  including  long-range  transboundary  air 
pollution. 

The  next  two  chapters  deal  with  pollution  issues  on  the  Canada-United  States 
boundary.  After  reviewing  existing  authorities  of  a  quasi-international  nature  ( Georgia 
v.  Tennessee  Copper  Co.,  206  US  230  (1907),  and  the  Trail  Smelter  arbitration),  Murphy 
points  to  the  difficulty  of  establishing  the  particular  source  of  pollution  necessary  to 
found  an  action  on  the  Trail  Smelter  principles.  The  difficulty  is  compounded  by  the 
range  of  different  interests  involved  in  the  debate  over  alternative  strategies.  For  example, 


380 


REVIEWS  OF  BOOKS 


in  ‘the  present  United  States-Canada  transboundary  dispute  concerning  acid  rain  “to 
name  a  few,  [the  disputing  interests]  are  environmentalists,  coal  producers,  electric 
utilities,  major  electricity  users,  other  industrial  polluters,  rival  fuel  sources  such  as  the 
nuclear  industry,  plus  every  group  that  wants  something  (e.g.  unrelated  matters 
concerning  tax-treatment,  export-imports,  etc.)  out  of  Canada  before  giving  any  co¬ 
operation”  ’  (p.  41,  the  quotation  being  Blackwell,  ‘Acid  Rain:  Corrosive  Problem  in 
Canadian- American  Relations’,  Saskatchewan  Law  Review,  47  (1982),  p.  1  at  p.  40). 
Given  the  ability  of  some  of  these  pressure  groups  to  supply  data  demonstrating  their 
own  (minimal)  part  in  damage-causing  pollution  and  the  (major)  role  played  by  others 
in  the  problem,  the  Trail  Smelter  requirements  may  often  be  impossible  to  satisfy.  The 
other  approach  has  been  the  adoption  of  various  arrangements  for  identifying  pollution 
sources  and  for  consulting  on  appropriate  remedial  programmes  (see  the  Great  Lakes 
Water  Quality  Agreement  1978,  Article  VI.  i(a);  Memorandum  of  Intent  Concerning 
Transboundary  Air  Pollution,  1980;  dealt  with  pp.  42  ff.).  In  this  context,  Murphy 
expresses  a  favourable  view  of  the  International  Law  Commission’s  work  on  international 
liability  for  injurious  consequences  arising  out  of  acts  not  prohibited  by  international 
law  (p.  47). 

His  failure  to  provide  any  explanation  for  this  highlights  one  of  the  collection’s 
weaknesses.  Though  it  provides  a  great  deal  of  information,  there  is  a  dearth  of  analysis 
of  where  State  practice  and  the  Commission’s  work  are  leading  the  concept  of  international 
responsibility  in  relation  to  transboundary  air  pollution.  If  there  is  a  cut-off  point 
between  conduct  which  is  and  that  which  is  not  contrary  to  international  law,  then 
it  is  at  that  point  that  the  conduct  ceases  to  be  ‘not  prohibited  by  International  Law’. 
The  unsatisfactory  aspect  of  the  notion  of  ‘acts  not  prohibited  by  international  law’ 
is  that  it  appears  to  reject  the  Trail  Smelter  approach,  preferring  instead  a  presumption 
of  legality  in  favour  of  the  polluter  and  the  State  from  which  it  operates.  While 
Rest  in  Chapter  16,  ‘Responsibility  and  Liability  for  Transboundary  Air  Pollution 
Damage’,  feels  able  to  assert  that  ‘the  existence  can  no  longer  be  doubted  of  a  principle 
that  lays  down  the  duty  for  any  state  not  to  impair  significantly  other  states  while 
utilising  its  own  territory’  (p.  317),  the  curious  feature  of  his  discussion  is  its  concentra¬ 
tion  upon  the  Draft  Articles  on  State  Responsibility  without  reference  to  the  ‘acts 
not  prohibited  by  international  law’  side  of  the  International  Law  Commission’s 
activities. 

The  shift  in  State  practice  from  international  responsibility  is  apparent  from  the 
amount  of  space  devoted  to  co-operation  between  neighbouring  States  or  on  a  regional 
basis  (Bothe  on  the  position  in  Western  Europe;  Ercman  on  the  activities  within  the 
Council  of  Europe  and  the  European  Economic  Communities;  Brons  on  the  Nordic 
Convention  on  the  Protection  of  the  Environment;  Bunge  on  co-operation  between 
Prance  and  the  federal  Republic  of  Germany;  \  ukas  on  Jugoslavia  and  its  neighbours; 
Sommer  on  co-operation  between  Poland  and  its  neighbours;  and  Okidi  on  the  prospects 
for  co-operation  among  developing  countries). 

The  book  ends  on  an  optimistic  note,  Kiss  suggesting  that  ‘the  principle  first  formulated 
in  arts.  192  and  193  of  the  Convention  on  the  Law  of  the  Sea,  according  to  which  states 
have  an  obligation  to  protect  and  preserve  the  marine  environment,  will  progressively 
impose  itself  on  the  whole  environment  and  at  a  world-wide  level’  (p.  362).  It  is  not  an 
optimism  that  is  altogether  borne  out  by  the  consequences  (as  yet  inadequate)  of  the  co¬ 
operation  among  States  that  has  been  assumed  as  an  obligation  under  existing  inter¬ 
national  agreements;  nor  indeed  by  the  very  tentative  steps  taken  upon  the  path  of 
responsibility  in  respect  of  non-prohibited  acts  by  the  International  Law  Commission. 
Bothe  refers  (p.  120)  to  the  possibility  that  ‘one  or  a  few  States  will  not  have  the  necessary 
political  will  and  thus  frustrate  all  efforts  made  by  others’.  The  danger  seems  to  be  a 
destruction  of  existing  principles  of  liability  as  much  as  a  failure  to  establish  new  and/or 
supplementary  rules  to  augment  those  principles.  It  appears  to  be  the  objective  (not 
necessarily  articulated)  of  more  than  just  a  few  members  of  the  international  community 
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that  co-operation  should  replace  the  deterrent  effect  of  a  duty  to  compensate  as  the 
hallmark  of  this  area  of  the  law. 

D.  W.  Greig 

The  Valuation  of  Nationalised  Property  in  International  Law.  Volume 
IV.  Edited  by  Richard  B.  Lillich.  Charlottesville:  University  Press  of 
Virginia,  1987.  xiii  +  231  pp.  (including  bibliography,  table  of  cases, 
index).  $30. 

This  is  the  fourth  volume  in  the  series  and  again  it  takes  the  form  of  a  series  of  essays. 
Chapter  1,  on  the  Valuation  Aspects  of  the  Aminoil  Award,  by  Richard  Young  and 
William  L.  Owen,  is  a  straightforward  account  of  the  case — of  the  facts,  the  contentions 
of  the  parties,  the  findings  of  the  Tribunal — until  it  reaches  the  valuation  determined 
by  the  Tribunal.  Here  the  article  simply  admits  to  the  perplexity  of  the  authors  over 
how  the  Tribunal  arrived  at  its  final  figure.  But  then,  having  suggested  that  the  Tribunal’s 
figure  ‘did  not  turn  solely  on  arithmetic  .  .  .  [and]  may  have  been  the  price  of  unanimity’ 
(p.  29),  they  conclude  (p.  30): 

It  can  thus  be  fairly  said  that  it  determined  compensation  on  the  basis  of  damnum  emergens  and 
lucrum  cessans  .  .  .  consistent  with  the  going  concern  approach  favoured  by  the  US  Department  of 
State. 

This  conclusion  is  wholly  unfounded.  It  represents  sheer  wishful  thinking,  because 
future  profits  over  the  unexpired  term  of  the  concession,  calculated  by  the  DCF  method 
of  analysis  to  produce  ‘going  concern  value’,  were  certainly  not  awarded.  In  fact  Aminoil 
recovered  only  a  fraction  of  its  estimate  of  going  concern  value. 

Chapter  2,  on  ‘Just  Compensation  in  International  Law:  the  Issues  before  the  Iran- 
US  Claims  Tribunal’,  is  by  Mr  Brice  M.  Clagett,  one  of  the  foremost  advocates  of 
‘going-concern  value’,  and  certainlv  one  of  the  ablest  of  counsel  representing  LIS 
companies  before  that  Tribunal.  The  Virginia  Journal  for  1984  carried  a  powerful  attack 
by  Mr  Clagett  on  what  he  regarded  as  dangerous  revisionist  tendencies  in  the  draft  of 
the  Revised  Restatement,  in  particular  on  the  suggestion  that  ‘going-concern  value’  might 
not  be  the  inevitable  standard.  Here,  in  this  article,  Mr  Clagett  comprehensively  reviews 
the  case  authorities,  both  within  and  outside  the  Tribunal.  He  also  interprets  (though 
with  some  difficulty)  recent  State  practice  as  supporting  his  thesis  that  ‘just’  compensation 
equals  ‘full’  compensation,  which  means  ‘going-concern  value’  calculated  by  the  DCF 
method.  It  is  a  valiant  attempt,  but  it  is  very  much  special  pleading  and  the  signs  are 
that  the  Iran-US  Claims  Tribunal  is  not  going  to  accept  this  argument.  Reference 
should  be  made  to  Partial  Award  No.  31 1-74/76/81/150-3  of  14  July  1987  (the  Consortium 
case)  and  to  Award  No.  310-56-3  of  the  same  date  (the  Khemco  case):  neither  award 
supports  Mr  Clagett’s  position. 

Chapter  3  by  K.  Scott  Gudgeon  entitled  ‘Valuations  of  Nationalised  Property  under 
US  and  other  Bilateral  Investment  Treaties’  is  a  useful,  thorough  analysis  of  the  treaty 
provisions.  But  their  significance  is  debatable.  Does  a  formula  like  ‘full  value’  imply  the 
Clagett  standard  referred  to  above:  or  does  it  mean  full  asset  value?  Do  the  treaties 
purport  to  embody  the  customary  international  law  standard,  or  do  they  set  a  higher 
standard?  What  we  need  to  know  is  the  practice  of  settlements  under  these  treaties,  so 
as  to  see  how  these  rather  vague  formulae  have  been  given  practical  application. 

Chapter  4,  on  the  Cuban  nationalizations,  by  Victor  Rabinowitz,  is  a  useful  account 
of  the  litigation  in  the  US  courts.  The  difficulty  is  again  one  of  relevance.  Are  these 
decisions  reliable  indicators  of  the  international  law  standard  likely  to  be  applied  by 
States,  or  by  international  tribunals? 

Chapter  5,  by  Karl  Meesen,  is  entitled  ‘Domestic  Law  Concepts  in  International 
Expropriation  Law’.  He  rejects  any  claim  for  loss  of  future  profits— and  thus  differs 
dramatically  from  Clagett— at  least  for  a  lawful  taking.  Yet  he  finds  the  domestic  law 
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concept  of  unjust  enrichment  unpersuasive,  and  he  also  finds  it  difficult  to  justify  less 
than  full  compensation  by  reference  to  the  concept  of  ‘social  reform’,  i.e.  the  idea  that 
social  reform,  such  as  land  reform,  has  to  be  financed  and  all  owners,  including  foreigners, 
must  therefore  bear  part  of  the  cost.  This  is  because  foreigners  will  rarely  have 
contributed  to  the  problem  requiring  reform,  and  have  no  vote  in  deciding  on  that 
reform.  Nor  does  he  feel  that  the  analogy  with  standards  of  taxation  offers  much  help, 
certainly  in  justifying  less  than  full  compensation.  Thus  his  conclusion  is  that  municipal 
law  concepts  are  unhelpful,  or  unwarranted,  and  the  matter  of  compensation  has  to  be 
referred  back  to  international  law.  Given  that  tribunals  find  no  clear  rule  of  international 
law,  the  conclusion  is  not  very  encouraging. 

Chapter  6,  by  Haliburton  Fales,  is  a  comparison  of  standards  of  compensation  under 
international  law  and  US  domestic  law,  assuming  the  taking  to  be  lawful.  It  contains 
detailed  accounts  of  Aminoil  and  Liamco,  and  briefer  accounts  of  some  US  cases,  but 
beyond  demonstrating  that  all  tribunals  attempt  to  be  ‘fair’,  it  tells  us  very  little.  And, 
of  course,  it  fails  to  note  the  absence  of  any  true  analogy  between  the  US  cases  and 
nationalization  cases  (because  the  US  does  not  nationalize  and  eminent  domain  takings 
are  not  a  true  analogy). 

As  an  Appendix,  the  book  includes  the  US  Memorandum  on  the  1955  US-Iran  Treaty 
of  Amity. 

Thus,  we  have  a  book  full  of  interest,  but  also  full  of  a  particular  viewpoint,  that  of 
the  United  States.  The  exception  is  Meesen’s  article,  although  that  simply  discards  some 
suggested  domestic  law  analogies  and  throws  us  back  into  the  morass.  It  is  clear 
that  States  and  international  tribunals  do  not  award  full  compensation  for  a  lawful 
nationalization.  We  still  need  a  satisfactory  rationale  for  that  policy,  and  it  is  not  tw  be 
found  here. 

D.  W.  Bowett 

Foreign  Affairs  in  English  Courts.  By  F.  A.  Mann.  Oxford:  Clarendon 
Press,  1986.  xxiii+195  pp.  £ 25. 

Dr  Mann’s  latest  book  is  an  examination  of  what  he  describes  as  ‘that  much  neglected 
branch  of  the  law  which  lies  at  the  borderline  of  international  and  municipal  law’  (p.  v). 
Its  focus  is  upon  the  general  approach  of  the  English  courts  to  what  in  the  US  would 
be  termed  ‘foreign  relations  law’  rather  than  upon  the  rules  of  substantive  law.  In  view 
of  the  number  of  cases  raising  foreign  relations  problems  to  have  arisen  in  recent  years 
(not  least  the  enormous  volume  of  litigation  regarding  the  International  Tin  Council, 
which  did  not  really  begin  until  after  this  book  had  gone  to  press),  its  publication  will 
be  widely  welcomed. 

The  book  consists  of  ten  chapters.  There  is  an  introductory  chapter  on  the  prerogative 
in  foreign  affairs.  Chapter  2  discusses,  under  the  unusual  title  ‘Facts  of  State’,  the 
questions  which  are  to  be  resolved  by  executive  certificate  and  the  provision  of  information 
to  the  courts  by  the  Foreign  and  Commonwealth  Office,  while  the  third  chapter  considers 
the  effects  of  certificates  in  English  law.  Chapter  4  examines  the  difficult  subject  of 
justiciability.  The  core  of  traditional  discussions  of  the  relationship  of  international  law 
and  English  law  falls  within  Chapters  5  to  8,  which  deal  respectively  with  treaties, 
customary  international  law,  comity  and  public  policy.  Finally,  there  are  two  chapters 
dealing  with  acts  of  State:  one  on  the  acts  of  foreign  States  and  one  on  the  British  act 
of  State. 

As  one  would  expect,  the  author’s  treatment  of  these  complicated  subjects  is  rigorously 
analytical.  The  chapters  on  facts  of  State  and  the  effects  of  executive  certificates  are 
particularly  good,  carefully  distinguishing  between  those  matters  which  are  for  the 
executive  to  decide  (where  a  certificate  may  properly  be  granted)  and  those  upon  which 
the  executive  may  furnish  information  but  which  must  be  decided  by  the  courts  (where 
a  communication  from  the  executive  is  not  properly  described  as  a  certificate  at  all).  The 
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chapter  on  treaties  in  the  English  courts  is  a  careful  exposition  of  a  subject  which  is  too 
often  discussed  in  over-simplified  generalizations.  The  chapter  on  comity  subjects  the 
different  uses  of  this  term  to  penetrating  scrutiny  and  concludes  that  it  is  usually  used 
either  as  a  euphemism  for  international  law  or  a  mask  for  woolly  thinking.  Especially 
valuable  is  the  way  in  which  the  author  brings  together  different  strands  of  foreign 
relations  law.  Thus,  he  stresses  the  close  connections  between  decisions  based  on 
customary  international  law,  comity  and  public  policy  and  shows  how  these  three 
concepts  are  frequently  used  in  such  a  way  that  they  become  almost  interchangeable. 
Similarly,  the  chapter  on  justiciability  points  out  the  extent  to  which  the  use  of  the 
executive  certificate  has  avoided  disputes  about  justiciability.  As  the  author  puts  it,  there 
are  numerous  cases  which,  if  there  were  no  practice  relating  to  the  executive  certificate, 
would  clearly  be  non-justiciable  .  .  .  they  become  justiciable  by  virtue  of  that  practice 
(pp.  68-9). 

Dr  Mann  certainly  does  not  pull  his  punches.  The  decision  of  the  House  of  Lords  m 
Buttes  Gas  v.  Hammer  is  described  as  ‘a  case  which  displays  such  remarkable  and,  indeed, 
unique  features  that  one  can  only  hope  that  it  will  remain  the  wholly  exceptional  incident 
which  future  generations  of  lawyers  are  likely  to  lament  (p.  27)  and,  on  a  later  occasion, 
as  a  ‘freakish’  decision,  ‘without  value  as  a  precedent’  (p.  70).  Nor  is  Buttes  the  only 
object  of  such  criticism.  Most  of  the  leading  decisions  of  recent  years— Carl  Zeiss, 
Trendtex,  Laker  Airways,  and  Williams  and  Humbert — are  condemned  in  part  at  least. 
The  author’s  relentless  criticism  of  what  he  perceives  as  an  illogical  and  timid  approach 
to  foreign  relations  questions  is,  at  the  same  time,  one  of  this  book  s  attractions  and  one 
of  its  weaknesses.  No  one  concerned  with  this  area  of  the  law  could  fail  to  find  the 
critical  approach  adopted  in  the  book  intellectually  stimulating.  However,  there  are  times 
when  the  author  criticizes  but  does  not  really  explain  the  decisions  under  scrutiny.  The 
reader  will  find  a  devastating  indictment  of  the  decision  in  Buttes  but  will  search  in  vain 
for  an  explanation  of  the  considerations  which  led  the  House  of  Lords  to  decide  that 
case  the  way  it  did  or  for  a  discussion  of  how  the  law  might  develop  after  Buttes.  One 
may  hope  that  decision  will  be  overruled  or  ignored  in  later  cases  but  the  possibility 
must  be  faced  that  we  will  have  to  live  with  it  for  years  to  come. 

The  emphasis  upon  criticism  rather  than  exposition  in  parts  of  the  book  will  make  it 
difficult  reading  for  those  who  do  not  already  possess  a  reasonable  knowledge  of  the 
subject.  The  author  assumes  that  the  reader  is  familiar  with  most  of  the  cases  considered, 
and  quite  difficult  points  are  sometimes  taken  for  granted.  For  example,  the  complicated 
distinction  between  act  of  State  and  non-justiciability  is  frequently  mentioned,  and  the 
importance  of  making  the  distinction  emphasized  (e.g.  at  p.  174),  but  it  is  never  fully 
explained.  Less  serious  but  still  likely  to  confuse  are  a  few  minor  errors  which  have 
crept  in,  such  as  the  assertion  (on  p.  127)  that  the  court  in  R  v.  Keyn  would  have  been 
equally  divided  had  Archibald  J  not  died  before  judgment  was  given,  whereas  Cockburn 
CJ’s  judgment  states  that  Archibald  J  would  have  voted  with  the  majority  in  that  case, 
or  the  attribution  (on  p.  88)  to  the  defendant  in  Zoernsch  v.  Waldock  of  an  argument 
actually  advanced  by  the  plaintiff. 

Yet  if  the  book  is  not  for  beginners,  anyone  who  has  a  working  knowledge  of  the 
leading  cases  will  find  it  well  worth  reading.  There  are  times  when  Dr  Mann’s  fierce 
criticism  of  most  of  the  leading  cases  makes  him  seem  like  a  voice  crying  in  the  wilderness 
whose  views  few  would  share  in  their  entirety.  Nevertheless,  one  is  left  with  the 
disconcerting  sensation  that  there  are  many  issues  on  which  English  law  would  have 
benefited  from  paying  greater  attention  to  that  voice  in  the  past  rather  than  sacrificing 
logic  and  consistency  to  the  achievement  of  a  comfortable  solution  in  a  particular  case. 
Moreover,  the  questions  which  Dr  Mann  asks  will  have  to  be  addressed  by  the  courts, 
even  if  not  all  of  his  answers  are  adopted,  if  a  more  coherent  body  of  English  foreign 
relations  law  is  to  be  developed  in  the  future. 


Christopher  Greenwood 
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Human  Rights  Law-Making  in  the  United  Nations.  By  Theodor  Meron. 
Oxford:  Clarendon  Press,  1986.  xii  +  351  pp.  (including  annexes  and 
index).  £35.  Human  Rights  and  International  Relations.  By  R.  J.  Vincent. 
Cambridge:  Cambridge  University  Press,  1986.  viii+  186  pp.  (including 
index).  £ 20  hardback,  £6  95  paperback. 

In  Human  Rights  Law-Making  in  the  United  Nations,  Professor  Meron  presents  an 
examination  and  critique  of  the  methods  employed  by  the  UN  in  the  adoption  of  human 
rights  instruments.  The  book  is  divided  into  three  parts.  In  Part  I,  the  author  examines 
in  detail  three  selected  instruments:  the  International  Convention  on  the  Elimination  of 
All  Forms  of  Racial  Discrimination,  the  Convention  on  the  Elimination  of  All  Forms 
of  Discrimination  Against  Women,  and  the  International  Covenant  on  Civil  and  Political 
Rights.  The  full  texts  of  these  instruments  are  set  out  in  annexes  to  the  book,  as  are  the 
texts  of  the  Optional  Protocol  to  the  Civil  and  Political  Covenant  and  the  Declaration 
on  the  Elimination  of  All  Forms  of  Intolerance  and  of  Discrimination  Based  on  Religion 
or  Belief.  In  each  of  the  three  instruments,  Meron  analyses  examples  of  textual  ambiguity 
and  identifies  various  conflicts  of  obligations  between  human  rights  agreements,  such  as 
that  between  equality  of  women  and  religious  freedom.  The  author  also  considers  other 
weaknesses  which  cause  difficulties  in  the  interpretation  and  application  of  human  rights 
instruments,  for  instance  the  broadly  defined  derogation  provisions  of  Article  4  of  the 
Civil  and  Political  Covenant. 

The  problems  of  conflict  and  overlap  are  taken  up  in  detail  in  Part  II  which  begins 
with  a  chapter  on  the  normative  relations  between  human  rights  instruments.  Some 
considerable  time  is  spent  on  the  question  of  the  existence  of  a  hierarchy  of  norms  and 
the  notions  of  fundamental  or  basic  human  rights  and  peremptory  (jus  cogens )  human 
rights.  Some  human  rights  are  clearly  more  important  than  others,  but,  as  the  author 
observes,  there  is  little  agreement  on  the  appropriate  criteria  for  distinguishing  between 
ordinary  and  higher  rights.  This  reviewer  would  certainly  agree  with  Meron  that  too 
liberal  an  invocation  of  so-called  superior  rights  may  adversely  affect  the  credibility  of 
human  rights  as  a  legal  discipline.  The  second  chapter  in  Part  II  examines  jurisdictional 
relations  between  human  rights  instruments  and  organs.  After  discussing  a  number  of 
conflicts  and  overlaps  in  the  supervision  and  implementation  of  human  rights,  Meron 
offers  the  opinion  that  ‘in  the  present  formative  stage  of  supervision,  multiplicity  of 
recourse  procedures,  which  should  lead  to  a  greater  observance  of  human  rights,  is  more 
important  than  institutional  order  .  This  is  a  conclusion  with  which  some  readers  may 
take  issue,  questioning  in  particular  whether  any  correlation  necessarily  exists  between 
the  number  of  recourse  procedures  and  increased  observance  of  human  rights. 

Part  III,  entitled  ‘The  Process  of  Law-Making’,  consists  of  two  chapters,  the  first  of 
which  focuses  on  the  activities  of  the  specialized  agencies  of  the  UN.  In  the  final  chapter, 
Meron  examines  the  law-making  process  within  the  UN  itself  with  a  view  to  considering 
what  reforms  could  be  made  to  improve  the  system.  One  thing  which  is  required,  he 
argues,  is  a  change  of  approach.  The  UN  should  regard  the  task  of  human  rights  law¬ 
making  not  as  an  operation  designed  to  produce  a  particular  instrument,  but  as  a 
continuing  process  which  includes  extension,  elaboration,  consolidation,  and  revision. 
This  leads  to  the  author’s  central  recommendation  which  is  the  creation  of  a  LIN  Human 
Rights  Law  Commission  which  would  devote  its  entire  time  to,  and  specialize  exclusively 
in,  this  field. 

Vincent’s  Human  Rights  and  International  Relations  is  not  a  law  book,  but,  as  an 
attempt  to  bring  together  in  one  relatively  short  work  an  account  of.  the  theory  of  human 
rights,  it  is  likely  to  be  of  interest  to  lawyers  involved  in  the  area  of  human  rights.  Part 
One  on  ‘Theory’  contains  interesting  chapters  on  the  idea  of  human  rights,  human  rights 
in  Western  political  thought,  and  human  rights  and  cultural  relativism.  In  Part  Two 
studies  of  human  rights  in  East-West  and  North-South  relations  are  followed  by  an 
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attempt  to  come  to  a  view  about  the  place  of  human  rights  in  world  society  as  a  whole. 

In  considering  the  relevance  of  international  legal  instruments,  Vincent  warns  that 
‘signature  and  ratification  of  conventions  are  not  the  same  thing  as  fidelity  to  them  .  .  . 
ratification  of  international  instruments  may  not  be  even  a  crude  guide  to  the  actual 
commitment  to  human  rights  in  contemporary  world  society’.  It  is  interesting  to  compare 
this  undoubtedly  realistic  view  with  the  approach  of  the  courts  of  the  United  States  in 
a  series  of  recent  cases  beginning  with  Filartiga  v.  Peha-Irala,  630  F  2d  876  (2d  Cir. 

1 980),  where  almost  total  reliance  was  placed  upon  the  existence  of  numerous  international 
instruments,  as  distinct  from  actual  State  practice,  in  reaching  the  conclusion  that  certain 
human  rights  norms  had  attained  the  status  of  customary  international  law. 

In  the  third  and  final  part  of  the  book,  Vincent  addresses  questions  of  policy:  assuming 
that  there  are  such  things  as  human  rights,  what  should  be  done  about  them?  Particular 
emphasis  is  placed  upon  the  attitude  to  human  rights  which  Western  governments 
should  adopt  in  their  determination  of  foreign  policy.  His  principal  recommendation  in 
this  regard  is  that  provision  for  subsistence  rights  has  a  strong  claim  to  priority  over 
other  human  rights. 

Human  Rights  and  International  Relations  is  well  written  and  clearly  argued.  The 
author’s  method  of  presentation  is  systematic  and  well  conceived.  The  same  can  also  be 
said  of  Meron’s  Human  Rights  Law-Making  in  the  United  Nations.  Both  are  works  of 
impressive  scholarship  and  are  welcome  additions  to  existing  literature  on  the  inter¬ 
national  protection  of  human  rights. 

Douglas  B.  Ross 

The  Search  for  World  Order:  A  Study  of  Thought  and  Action.  By 
C.  F.  Murphy.  Dordrecht,  Boston,  Lancaster:  Martinus  NijhofF,  1985. 
xiii+  192  pp.  (including  index).  / 1 15;  $43;  jC3i-95- 

Murphy  argues  that  rational  choices  between  alternative  methods  of  seeking  world 
peace  can  only  be  made  in  the  light  of  knowledge  of  past  approaches  and  solutions.  His 
emphasis  is  on  political  theory  as  he  argues  that  political,  rather  than  legal,  disputes 
threaten  general  security.  This  is  perhaps  a  useful  antidote  to  legalism,  but  reservations 
may  be  raised  to  the  consequences  he  draws.  Murphy  argues  that  rules  do  not  of 
themselves  create  order,  and  that  attempts  to  control  political  conflicts  by  legal 
mechanisms  can  hinder  the  use  of  coercion  which  would  promote  equilibrium:  in  defiance 
of  legal  principles,  intervention  in  civil  strife  may  be  necessary  to  maintain  indispensable 
balances  of  power. 

The  book  is  divided  into  three  sections.  The  first— the  exposition  of  the  intellectual 
history  of  approaches  to  ‘world  order’-is  excellent.  Murphy  examines  the  writings  of 
a  number  of  theorists— not  simply  the  classical  fathers  of  international  law  such  as 
Grotius  and  Vattel,  but  also  Kant,  Hegel,  and  Liebniz,  and  he  rehabilitates  the  work  of 
the  Scots  jurist  James  Lonmer.  A  weakness  is  that  there  is  little  examination  of  twentieth- 
century  theorists,  and  only  passing  references  to  the  legacy  of  Marx.  The  latter  is  a 
serious  omission:  can  contemporary  world  order  be  examined  without  reference  to  the 
ideology  underpinning  one  of  the  superpowers  and  the  justification  for  principles  ot 
socialist  legality?  However,  the  exposition  which  Murphy  sets  out  is  excellent,  presenting 
complex  ideas  clearly  and  concisely.  But  it  is  only  exposition:  there  is  little  criticism  of 

the  theories  examined.  .  .  .  .  , 

The  second  section  presents  a  complete  change  of  tack,  emphasizing  international 

politics  Murphy’s  aim  is  to  set  out  the  second  leg  of  his  central  thesis,  and  he  examines 
solutions  which  have  been  adopted  to  deal  with  the  problem  of  international  order-the 
Concert  of  Europe,  the  League,  and  the  UN.  This  section  is  less  satisfactory.  It  does 
not  cohere  well  with  the  preceding  three  chapters,  nor  is  it  as  rigorous.  Although  Murphy 
has  valuable  insights  regarding  flaws  in  the  structure  of  the  League  and  the  UN,  his 
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historical  material  is  too  superficial.  For  instance,  it  is  simplistic  to  claim  that  late 
nineteenth-  and  early  twentieth-century  German  foreign  policy  was  solely  dependent  on 
an  addiction  to  Hegelian  philosophy. 

The  third  section  is  vague  and  unfocused:  Murphy  sets  out  the  principles  of  political 
theory  which  he  hopes  will  inform  future  constructions  of  systems  of  world  order.  The 
most  interesting  point  is  his  adoption  of  Lorimer’s  idea  that  States  are  not,  and  should 
not  be  treated  in  law  as  being,  completely  equal. 

This  book  falls  between  two  stools:  ultimately  it  is  not  as  satisfactory  as  it  could  be. 
The  first  section  deals  rigorously  with  theory,  but  then  the  switch  is  made  to  a  much 
less  stringent  discussion  of  politics  and  history.  It  seems  as  if  they  are  parts  of  two 
different  works:  it  would  have  been  better  if  the  ideas  set  out  in  the  first  section  had 
been  more  closely  tied  to  Murphy’s  discussion  of  international  organization.  But  this  is 
an  interesting  and  ambitious  book. 

Iain  Scobbie 


The  Practice  of  Japan  in  International  Law  ig6i-igjo.  Edited  by  Shigeru 
Oda  and  Hisashi  Owada,  with  the  assistance  of  Kazuya  Hirobe.  Tokyo: 
University  of  Tokyo  Press,  1982.  xxxii  +  471  pp.  Y  10,000. 

This  is  a  collection  of  materials  that  have  already  appeared  in  volumes  8  to  19  of  the 
Japanese  Annual  of  International  Law.  According  to  the  preface,  it  was  thought  that  to 
produce  a  complete  historical  record  of  Japan’s  diplomatic  relations  would  be  too 
ambitious  a  project.  Accordingly,  the  year  1961  was  chosen  as  the  commencement  date 
for  the  reproduction  of  documents  which  illustrate  the  way  in  which  Japan  has  interpreted 
and  applied  international  law  in  its  relations  with  other  States. 

The  sequence  of  chapters  and  their  titles  is  straight  forward,  though  on  occasions  the 
selection  of  material  may  seem  surprising.  For  example,  the  second  chapter  on  the  rights 
and  duties  of  States  brings  together  in  close  succession  territorial  integrity,  permanent 
sovereignty  and  natural  resources,  non-intervention  and  self-determination.  Moreover, 
the  chapter  on  State  responsibility  (a  very  short  one  for  a  country  with  increasing  and 
substantial  overseas  investment)  is  mostly  concerned  with  Japanese  protests  at  Russian, 
American  and  Chinese  nuclear  tests  in  the  atmosphere. 

Chapter  7  on  territory  incorporates  a  range  of  material  dealing  with  claims  to  various 
islands  or  island  groups,  each  selection  being  preceded  by  a  helpful  summary  of  the 
background  to  the  particular  dispute.  Also  included  in  the  chapter  is  a  section  on  South 
West  Africa  (Namibia).  In  an  interesting  statement  of  27  September  1966,  the  Japanese 
representative  in  the  General  Assembly  observed,  following  a  reference  to  the  1950 
advisory  opinion,  that  ‘South  Africa  must  begin  by  immediately  placing  the  Territory 
under  the  International  Trusteeship  System  so  as  to  guide  it  rapidly  towards  indepen¬ 
dence’.  It  is  not  clear,  however,  whether  this  was  the  expression  of  the  Japanese  view 
that  the  Court  had,  in  1950,  been  wrong  in  holding  that  South  Africa  had  been  under 
no  obligation  to  bring  a  mandated  territory  within  the  trusteeship  system. 

During  the  1960s  Japan  was  a  consistent  adherent  to  the  three-mile  limit  upon 
territorial  waters  and  an  opponent  of  attempts  by  a  number  of  Pacific  Rim  States  to 
claim  twelve-mile  fishery  zones.  In  each  case,  however,  agreements  were  reached 
recognizing  the  extended  zone,  but  subject  to  limited  rights  for  Japanese  fishermen  in 
the  waters  in  question  (United  States  1967,  pp.  158-9;  New  Zealand  1967,  pp.  159-61; 
Australia  1968,  pp.  161-3;  Mexico  1968,  pp.  165-7;  Indonesia,  which  had  also  claimed 
jurisdiction  since  1956  over  its  archipelagic  waters,  1968,  pp.  164-5).  On  other  matters 
relating  to  the  law  of  the  sea,  Japan  was  unsympathetic  to  the  open  ended  definition  of 
the  continental  shelf  in  the  1958  Convention  (see  the  statement  in  the  GA  First 
Committee  of  15  November  1967,  p.  179),  and  in  favour  of  the  regime  for  the  equitable 
use  of  the  deep  sea-bed  ‘for  the  benefit  of  all  the  countries  of  the  world’  (p.  181). 
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Japan’s  rather  conservative  attitude  towards  international  law  is  very  much  in  evidence 
in  the  materials  on  treaty  law.  In  particular,  it  made  a  number  of  objections  to  the 
International  Law  Commission’s  Draft  Articles  on  the  Law  of  Treaties  in  its  written 
observations  of  4  February  1964  (pp.  269-77).  There  is  also  evidence  of  a  cautious 
approach  to  the  effect  of  unilateral  declarations  in  a  statement  regarding  the  significance 
of  the  US  declaration  with  respect  to  the  Geneva  Accords  at  the  culmination  of  the 


Geneva  Conference  on  Vietnam  in  1954  (p.  280). 

The  section  on  international  organizations  shows  that  Japan  consistently  opposed  the 
seating  of  the  People’s  Republic  of  China  instead  of  the  Nationalist  Government.  Another 
regional  issue  on  which  a  number  of  statements  were  made  in  the  period  in  question 
concerned  the  repeated  demands  by  the  North  Korean  authorities  for  the  withdrawal  of 
all  foreign  troops  from  the  peninsula.  Japanese  statements  also  showed  a  continuing 
concern  at  the  references  in  Articles  53  and  107  of  the  UN  Charter  to  former  enemy 
States 

Lengthy  chapters  on  the  settlement  of  disputes  and  the  use  of  force  are  followed  by 
one  on  disarmament.  Even  at  the  time  of  the  drafting  of  the  Nuclear  Non-Proliferation 
Treaty  in  1968,  Japan  was  expressing  the  same  concerns  over  imbalances  in  the  Treaty 
that  have  persisted  to  this  day.  For  example,  the  Treaty  acknowledges  the  right  of  the 
nuclear  weapon  States  of  the  time  to  possess  such  weapons.  Amongst  the  balancing 
factors  is  Article  6  which  requires  nuclear  weapon  States  inter  aha  ‘to  pursue  negotiations 
in  good  faith  on  effective  measures  relating  to  cessation  of  the  nuclear  arms  race  at  an 
earlv  date  and  to  nuclear  disarmament’.  As  the  Japanese  representative  said  in  the 
General  Assembly  on  10  May  1968,  unless  those  States  ‘keep  their  part  of  the  bargain, 
the  balance  of  obligations  will  be  upset  and  the  treaty  will  lose  its  moral  basis  (p.  41 5)- 
However,  it  was  also  the  Japanese  view  that  the  lack  of  restriction  on  the  nuc  ear  weapon 
States  ‘should  bv  no  means  be  taken  as  an  implicit  authorisation  that  the  nuclear  weapon 
States  may  assist,  encourage,  or  induce  each  other  to  manufacture  or  otherwise  acquire 


nuclear  weapons’  (ibid.).  .  ..  ,  ,  , 

This  is  a  valuable  addition  to  the  growing  corpus  of  State  practice  available  to  the 

international  lawyer.  A  great  deal  of  trouble  has  been  taken  to  provide  an  English  version 
of  material  that  would  otherwise  have  been  inaccessible  to  a  very  wide  audience  Readers 
can  look  forward  with  enthusiasm  to  the  speedy  publication  of  material  for  the  period 

Slncei971'  n  W  Grf.ig 


International  Law.  By  Malcolm  Shaw.  2nd  edition.  Cambridge:  Grotius 
Publications  Ltd.,  1986.  688  pp.  £10-95;  US  $21.00. 

It  is  not  always  an  easy  task  to  make  students  interested  in  a  subject  and  the  manual 
has  a  significant  role  to  play  in  this  respect.  Dr  Shaw’s  book  should  not  fail  to  encourage 

new  students  of  international  law.  ,  •  .0 

A  good  and  symbolic  introduction  to  the  book  is  its  picturesque  cover  which  depicts 
the  International  Court  of  Justice  contemplating  the  Malta/ Libya  Continental  She  f  case. 
This  will  certainly  attract  the  attention  of  potential  readers.  Dr  Shaw  s  work  includes  a 
very  wide  range  of  topics.  There  are  eighteen  chapters:  1  The  Nature  and  Development 
of  International  Law;  2.  International  Law  Today;  3.  Sources;  4.  International  Law ^an d 
Municipal  Law;  5.  The  Subjects  of  International  Law;  6.  ^ternational^Human  R  gh 
7  Recognition;  8.  Territory;  9-  Air  Law  and  Space  Law;  10.  The  La^  of  the  Sea  ^ 
Jurisdiction-  12.  Immunities  from  Jurisdiction;  13.  State  Responsibility  -iff  State 
Succession-  15  The  Law  of  Treaties;  16.  The  Settlement  of  Disputes  by  Peaceful  Means, 
17  International  Law  and  the  Use  of  Force;  and  18.  International  Institutions. 

The  first  five  chapters  are  of  a  general  and  introductory  character  They  emphasize 
certain  specific  features  of  public  international  law,  often  by  means  of  comparison  with 
domestic  law.  As  teaching  experience  proves,  this  comparative  method  is  an  effective 
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way  of  ushering  fresh  students  into  the  field  of  international  law.  The  author  discusses 
the  fact  that  there  is  no  unified  system  of  sanctions  in  international  law  comparable  to 
those  in  municipal  law.  He  maintains  that  to  see  the  rights  of  self-defence  and  reprisals 
as  sanctions  of  the  international  system  is  to  misunderstand  the  role  of  sanctions  within 
that  system:  such  rights  are  at  the  disposal  of  individual  States,  rather  than  the  system 
itself. 

In  the  reviewer’s  opinion  it  is  very  important  to  make  students  realize  that,  contrary 
to  popular  belief,  States  generally  observe  international  law  and  that  violations  are 
comparatively  rare.  Having  made  this  essential  point,  the  author  explores  the  basis  of 
this  sense  of  obligation.  His  reference  to  the  doctrine  of  consensus  appears  to  be  of  great 
practical  value. 

In  focusing  upon  the  expanding  scope  of  the  international  legal  system,  Dr  Shaw 
points,  inter  alia ,  to  the  increasing  attention  that  international  law  pays  to  the  individual. 
While  the  author  admits  that  it  is  still  highly  controversial  as  to  whether  individuals 
have  rights,  as  distinct  from  duties,  under  international  law,  the  existence  of  this  debate 
is  indicative  of  the  trend  away  from  the  exclusivity  of  the  State.  He  discusses  this  trend 
further  when  looking  at  the  question  of  the  subjects  of  international  law  and  gives  a 
number  of  examples  of  treaties  which  have  conferred  rights  directly  upon  individuals 
and  which  have  enabled  them  to  have  direct  access  to  international  courts  and  tribunals 
(and  to  his  list  one  may  add  the  Iran-US  Claims  Tribunal).  Dr  Shaw  concludes  that 
the  vast  array  of  practice  with  regard  to  the  international  rights  and  duties  of  individuals 
under  customary  and  treaty  law  clearly  demonstrates  that  individuals  are  subjects  of 
international  law.  The  conclusion,  nevertheless,  seems  to  be  rightly  toned  down  by 
adding  that  it  remains  only  to  determine  the  nature  and  extent  of  this  personality. 

Moving  away  from  the  general  to  the  more  specific  topics  of  public  international  law, 
human  rights  occupy  the  first  position.  This  may  be  a  consequence  of  the  author’s 
opinion  as  to  the  place  of  the  individual  on  the  international  plane.  Although  he  mentions 
a  new  ‘third  generation’  of  rights,  flowing  on  from  the  ‘first  generation’  of  civil  and 
political  rights  and  the  ‘second  generation’  of  economic,  social  and  cultural  rights,  the 
question  is  not  developed  further.  It  is  recognized  that  in  every  manual  there  is  a  difficult 
problem  of  priorities;  however,  the  issue  of  collective  human  rights,  for  example  (as 
mentioned  in  the  book)  the  right  to  development,  seems  to  become  more  and  more 
important. 

A  great  advantage  of  this  book  is  that  it  is  up-to-date,  mirroring  new  developments 
and  trends  both  in  the  doctrine  and  in  the  practice  of  public  international  law.  The 
author  does  not  omit  the  question  of  the  common  heritage  of  mankind,  saying  that,  as 
a  legal  concept  within  the  framework  of  the  specific  treaties  concerned,  it  provides  an 
interesting  contrast  to  traditional  jus  communis  rules,  although  the  extent  of  the 
management  structures  required  to  operate  the  regime  may  pose  considerable  problems. 
An  even  better  example  of  up-to-date  discussion  is  the  treatment  of  the  law  of  the  sea, 
which  is  presented  in  an  attractive  comparative  manner.  Dr  Shaw  correctly  notes  that, 
while  several  of  the  provisions  of  the  1982  Convention  repeat  principles  enshrined  in 
the  earlier  instruments,  the  Convention  proposes  many  new  rules.  This  situation  creates 
a  complicated  series  of  relationships  between  the  various  States  in  this  field,  relationships 
based  on  customary  and  treaty  rules.  It  is  worth  noting  that  the  author  analyses  all  the 
recent  cases  concerning  the  law  of  the  sea,  especially  on  the  delimitation  of  continental 
shelves.  This  discussion  gives  a  very  concise  reflection  of  the  tendencies  prevailing  in 
the  modern  decisions  of  international  tribunals  on  continental  shelf  disputes.  However 
he  does  not  pay  any  special  attention  to  the  dispute  settlement  provisions  contained  in 
the  1982  Convention. 

The  topics  of  jurisdiction,  immunity  from  jurisdiction  and  State  responsibility  belong 
to  those  parts  of  the  general  course  in  international  law  which  students  often  find  difficult 
The  author’s  presentation  none  the  less  shows  that  these  areas  are  not  unduly  hard  It 
may  be  interesting  to  remark  that  the  presentation  of  the  universality  principle  under 
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which  every  State  has  jurisdiction  to  try  particular  offences,  includes  the  subject  of 
international  terrorism.  Commenting  on  the  most  recent  events,  Dr  Shaw  suggests  that 
there  is  nothing  in  international  agreements  that  would  justify  an  interception  of  a 
civilian  aircraft  over  the  high  seas  or  over  any  area  other  than  the  territory  of  the 
intercepting  State  and  for  specified  reasons.  He  writes,  nevertheless,  that  there  may  be 
circumstances  where  an  action  taken  by  a  State  as  a  consequence  of  hostile  hijacking  or 
terrorist  operations  would  be  justifiable  in  the  context  of  self-defence. 

State  succession  is  one  of  those  issues  of  international  law  which  are  of  recent 
regulation,  and  again  the  author  does  not  fail  to  present  current  developments.  Succession 
with  respect  to  matters  other  than  treaties,  and  in  particular  the  1983  Convention  on 
Succession  of  States  in  respect  of  State  Property,  Archives  and  Debts,  are  given 
appropriate  attention.  This  subject  is  definitely  a  new  element  to  be  introduced  into 
course  work. 

Since  the  Vienna  Convention  on  the  Law  of  Treaties  is  one  of  the  basic  instruments 
of  international  law,  and  is  relevant  to  the  entire  course  on  international  law,  one  might 
wish  that  the  discussion  of  that  instrument,  and  treaties  in  general,  had  been  placed 
earlier  than  Chapter  15.  This  is  not  a  very  serious  criticism,  however,  the  more  so  as 
the  author’s  thorough  examination  of  this  subject  will  certainly  contribute  to  a  proper 
understanding  of  both  the  theoretical  and  the  practical  aspects  of  the  law  of  treaties. 

As  to  the  settlement  of  disputes  by  peaceful  means,  Dr  Shaw  offers  timely  observations 
on  new  trends  in  the  work  of  the  International  Court  of  Justice,  especially  on  the  question 
of  the  composition  of  Chambers  which,  as  a  matter  of  fact,  have  only  recently  been 
created  and  applied.  The  author  is  right  in  saying  that  the  new  trend  parallels  arbitration 
to  the  extent  that  it  provides  parties  with  flexibility  in  the  choice  of  judges  to  hear  their 
cases. 

Without  any  hesitation,  this  book  may  be  recommended  as  a  university  manual,  and 
it  will  not  disappoint  practitioners  either.  It  provides  a  fresh  and  realistic  outlook  on 
international  law.  It  must  be  stressed,  moreover,  that  the  author  has  not  confined  himself 
to  just  the  ‘Western’  viewpoints  and  approaches.  The  book  is  written  in  a  very  direct 
yet  fairly  sophisticated  manner  and  it  is  carefully  edited.  Taking  into  account  the 
astronomically  high  prices  of  modern  law  books,  International  Law  by  Malcolm  Shaw 
is  certainly  good  value  for  money. 

Z.  Wlosowicz 


Exclusive  Economic  Zone  Claims:  An  Analysis  and  Primary  Documents. 
By  Robert  W.  Smith.  Dordrecht:  Martinus  Nijhoff,  1986.  xiv  +  501  pp. 
(including  tables  and  index).  £112-25. 

Dr  Smith  is  not  a  lawyer,  but  he  comes  from  that  excellent  institution,  the  office  of 
the  Geographer,  US  Department  of  State:  the  contribution  made  by  that  office  to  an 
understanding  of  maritime  claims,  and  dissemination  of  information  about  such  claims, 
has  been  quite  outstanding. 

It  is  not  surprising,  therefore,  to  find  Dr  Smith  maintaining  this  standard  of  excellence. 
The  bulk  of  the  book,  Part  Two,  consists  of  primary  documents,  that  is  to  say  the 
national  legislation  of  some  75  States  on  EEZ  claims.  This,  in  itself,  is  sufficient  to 
confirm  the  general  standing  of  the  concept  of  the  EEZ  as  a  customary  law  concept, 
established  by  the  practice  of  States  independently  of  the  1982  Law  of  the  Sea 
Convention. 

However,  Part  One  of  the  book  is  of  considerable  value,  for  it  consists  of  two  chapters 
being  analyses  of  trends  in  national  maritime  claims,  and  then  of  EEZ  claims  in  particular. 
He  notes  that  whilst  the  past  twenty  years  have  been  characterized  by  expansionist 
claims,  the  effect  of  the  1982  Convention  will  be  to  curtail  some  claims,  in  that  the  26 
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States  with  territorial  sea  claims  in  excess  of  twelve  miles  (as  of  1985)  will  gradually  be 
reducing  those  claims  as  they  ratify  the  Convention. 

As  regards  the  EEZ,  Dr  Smith  properly  warns  against  any  assumption  that  State 
claims  are  identical:  the  legislation  of  each  State  must  be  examined.  However,  a  useful 
Table  7  highlights  the  main  differences.  As  a  reference  source,  the  book  is  invaluable. 

D.  W.  Bowett 

The  Pursuit  of  Nationalized  Property.  By  M.  Sornarajah.  Dordrecht: 
Martinus  Nijhoff,  1986.  xi  +  354  pp.  £48  50. 

It  is  not  possible  to  rid  nationalization  of  its  international  dimension  when  foreign 
capital  is  at  stake.  This  international  dimension,  whether  political  or  legal,  has  to  a 
considerable  extent  shaped  the  solutions  of  disputes  arising  out  of  acts  of  nationalization. 
In  recent  years,  however,  because  of  the  changed  political  structure  in  the  world,  there 
have  been  two  distinct  approaches  towards  the  question  of  the  nationalization  of  foreign 
property.  There  is  nothing  surprising  in  this,  for  the  investing  countries  (mainly  the 
developed  ones)  and  those  in  which  investments  are  made  (mainly  the  developing  ones) 
have  very  different  interests  to  safeguard.  There  is  little  common  ground  between  them, 
and  thus,  even  if  there  are  some  working  examples  of  investment  disputes  settlements, 
they  are  still  far  from  universally  accepted. 

The  book  by  M.  Sornarajah  broadly  analyses  the  legal,  and  to  some  extent  the  political, 
aspects  of  nationalization  of  foreign  property.  The  author  admits  that  he  presents  the 
position  of  developing  countries  more  forcefully  or  at  greater  length  because  that  position 
has  received  less  airing  in  past  academic  discussion.  The  book  contains  five  chapters: 
I.  The  Changing  Basis  of  the  International  Law  on  Nationalization;  II.  Nationalization 
in  Breach  of  International  Contracts;  III.  The  Legality  of  Nationalization  of  Foreign 
Property;  IV.  The  Role  of  Domestic  Courts  in  the  Pursuit  of  Nationalized  Property; 
V.  Towards  Compromise. 

The  first  chapter,  which  gives  a  basis  for  the  rest  of  the  book,  presents  a  constantly 
changing  (in  a  sense  of  evolving)  picture  of  international  law.  A  special  emphasis  is 
placed  on  the  impact  of  newly  independent  States  on  the  existing  principles  of 
international  law.  This  problem  can  never  be  overestimated  for  it  has  more  far-reaching 
consequences  than  the  issue  of  nationalization  itself.  It  reflects  the  problem  of  a  factual 
effectiveness  or  international  law  when  there  is  no  common  agreement  as  to  its  solutions 
(has  this  not  been  seen  in  the  case  of  the  new  law  of  the  sea?). 

Sornarajah  discusses  the  legal  foundations  of  the  international  law  of  development. 
As  one  of  its  bases  he  points  to  the  resolutions  of  the  General  Assembly  of  the  UN  on 
the  New  Economic  Order  and  to  the  Charter  of  Economic  Rights  and  Duties  of  States. 
He  says  that  on  any  theory  of  international  law  it  is  futile  to  claim  that  the  traditional 
norms  of  the  economic  order  remain  valid  and  unaffected  by  the  resolutions  on  the 
New  Economic  Order.  The  right  to  development  involves  a  revolutionary  change  in 
international  law  and  would  legitimize  the  making  of  changes  despite  the  fact  that  other 
rights  such  as  the  right  to  property  are  affected  by  the  changes  (p.  23).  This  phenomenon 
would  erode  the  traditional  norms  of  protection  of  foreign  investment  and  weaken  any 
effort  to  make  a  case  for  the  retention  of  those  norms  on  the  basis  that  the  right  to 
property  is  protected  by  international  law  (pp.  23-4).  The  author  also  presents  a  concept 
of  justice  which  is  different  in  developed  countries  from  that  in  developing  countries. 

I  his  has  serious  consequences  for  such  institutions  as  property  and  contract,  and,  not 
surprisingly,  he  questions  the  concept  of  absolute  sanctity  of  property  and  contract. 
Sornarajah  goes  even  further.  While  analysing  the  right  to  property  against  State 
responsibility,  he  tries  to  show  the  erosion  of  the  right  to  property  and  states  that  it 
would  be  difficult  to  support  the  view  that  an  inalienable  or  unrestricted  right  to  property 
is  recognized  in  international  law  (p.  33).  The  author  doubts  whether  the  right  to 
property  belongs  among  basic  human  rights. 
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The  reader  will  find  the  second  part  of  the  book  very  interesting.  Here  the  author 
discusses  at  length  the  character  of  investment  agreements.  He  gives  most  of  the  pros 
and  cons  for  those  agreements  as  instruments  of  international  law,  and  eventually  rejects 
the  theory  of  internationalization  of  investment  agreements  (some  confusion  arises  from 
the  author’s  use  of  the  terms  ‘investment  agreement’  and  ‘investment  contract’,  apparently 
interchangeably).  Sornarajah’s  attitude  towards  the  internationalization  of  investment 
agreements  seems  to  be  evident  from  the  book’s  title,  and  as  a  matter  of  fact  the  title  is 
wider  than  the  book  merits,  for  nationalized  property  only  sometimes  means  foreign 
property.  Whatever  the  foreign  investment  agreements  are  called,  their  operation  will 
always  involve  more  than  one  country.  In  this  sense  they  will  always  be  international. 
Although  the  author  is  not  sympathetic  to  the  idea  of  the  internationalization  of  such 
agreements,  he  nevertheless  considers  the  possibility  of  applying  to  them  certain 
international  legal  solutions.  In  this  context  some  provisions  of  the  Vienna  Convention 
on  the  Law  of  Treaties  are  considered.  It  is  suggested,  for  example,  that  the  principle 
of  permanent  sovereignty  over  natural  resources  is  part  of  the  jus  cogens  of  international 
law.  Therefore  foreign  investment  agreements  which  are  inconsistent  with  the  principle 


of  permanent  sovereignty  would  lose  validity  in  law. 

In  Chapter  III,  where  Sornarajah  convincingly  argues  that  an  act  of  nationalization 
is  lawful  in  modern  international  law,  there  is  also  a  thorough  presentation  of  the  vital 
question  of  compensation  for  nationalization.  A  number  of  court  and  arbitral  awards  are 
examined,  among  them  decisions  of  the  Iran-US  Claims  Tribunal.  The  value  of  the 
latter  decisions,  however,  is  doubted  by  the  author  on  the  ground  that  they  were  based 
on  an  agreement  settling  a  political  dispute  and  that  there  was  an  effort  made  by  the 
Tribunal  to  approach  issues  in  a  manner  favouring  compromise  rather  than  provoking 
contention  (p.  202).  But  does  this  fact  really  challenge  the  legitimacy  of  the  Iran-US 
Claims  Tribunal  as  an  effective  tribunal  process?  In  any  case  the  norm  requiring  payment 
of  full  compensation  upon  nationalization  is  categorically  rejected  by  the  author,  who  at 
the  same  time  points  out  a  trend  towards  the  exclusive  competence  of  national  tribunals 
to  assess  the  compensation.  Here  again  international  law  is  seen  as  having  a  role  to  play, 
for  where  a  national  tribunal  entrusted  with  the  task  of  assessing  compensation  makes 
a  manifestly  improper  assessment  which  is  not  rectified  by  the  State,  then  the  denial  o 
justice  may  make  the  nationalization  wrongful  in  international  law  (p.  225). 

At  the  beginning  of  Chapter  IV  the  author  asserts  that  the  strategy  of  pursuit  of 
nationalized  property  depends  as  much  on  national  courts  as  on  international  tribunals. 
The  difference  between  the  two  lies  in  the  power  of  enforcement  which— according  to 
Sornarajah— municipal  courts  have  and  international  tribunals  do  not.  This  statement 
while  basically  correct,  does  not  take  into  account  the  mechanism  that  has  been  applied 
by  the  Iran-US  Claims  Tribunal.  After  a  fairly  detailed  and  logical  debate  in  which  a 
number  of  interesting  cases  are  presented,  the  author  favours  the  sensible  solution  that 
nationalization  disputes  are  better  settled  through  diplomatic  negotiation  than  through 

the  domestic  courts  (p.  301).  • 

The  last  chapter  summarizes  the  author’s  arguments  by  means  of  ten  conclusions^ 
Generally  these  amount  to  a  kind  of  appeal  for  a  compromise  between  developing  and 
developed  States.  As  an  example  of  such  a  compromise  he  cites  the  arbitration  system 
provided  by  the  ICSID  Convention. 

It  is  worth  noting  that  the  book  has  five  useful  appendices,  the  General  Assembly 
Resolution  on  Permanent  Sovereignty  over  Natural  Resources,  th\Charte7^°An.°7h1J 
Rights  and  Duties  of  States,  the  Foreign  Sovereign  Immunities  Act  1976  (USA)  the 
State  Immunity  Act  1978  (UK),  and  a  list  of  contracting  States  and  signatories  of  the 

book  is  unquestionable.  Although  the  author  sometimes  identifies 
himself  with  the  standpoint  of  the  developing  countries,  he  keeps  a  reasonable  balance 
between  this  viewpoint  and  that  of  the  developed  countries.  The  dissertation  is  well 
written  and  solidly  documented.  An  impressive  bibliography  is  included.  One  suggestion 
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for  improvement  concerns  the  footnotes.  They  would  serve  their  purpose  much  better 
if  placed  at  the  bottom  of  each  page  and  not,  as  they  are,  at  the  end  of  each  chapter. 

Z.  Wlosowicz 

The  League  of  Nations  in  Retrospect! La  Societe  des  Nations :  retrospective. 
Proceedings  of  a  Symposium  organized  by  the  United  Nations  Library 
and  the  Graduate  Institution  of  International  Studies.  Berlin,  New 
York:  Walter  de  Gruyter,  1983.  xii  +  427  pp.  (including  annex  and  index). 
DM  164. 

Given  contemporary  events  in  international  organizations — the  near  bankruptcy  of 
the  LIN  which  some  would  argue  goes  further  than  mere  financial  difficulties,  withdrawals 
from  Unesco  and  so  on  —  this  is  a  timely  volume  A  scholarly  and  interesting  work,  it 
collects  the  proceedings  of  a  symposium  organized  by  the  UN  Library  and  the  Institut 
universitaire  des  hautes  etudes  internationales  from  6  to  9  November  1980,  which  fall 
into  four  main  categories — institutional  aspects  of  the  League,  case  studies  of  particular 
States’  relations  with  the  League  (Britain,  Germany,  Switzerland,  the  US  and  the 
USSR),  security  problems  (including  an  incisive  essay  on  the  League’s  failure  in  the 
field  of  disarmament  by  Vai'sse)  and  technical  co-operation. 

This  final  section  is  almost  wholly  historical,  containing  detailed  analytical  accounts 
of  the  League’s  financial  and  economic  activities  (especially  Menzies,  Pietri),  a  summary 
of  the  League’s  work  with  refugees  (Grahl-Madsen),  a  solid  overview  of  the  minorities 
system  (Veatch)  and  Collard’s  thoughtful  essay  on  the  mandates  system. 

Although  one  must  guard  against  a  simplistic  historicism  — after  all,  the  League  and 
the  UN  function  in  different  international  environments — analyses  of  structural  and 
institutional  flaws  of  the  League  have  some  lasting  relevance.  Because  of  its  failure  to 
prevent  the  Second  World  War,  its  contribution  to  international  order  has  been  neglected: 
there  is  a  lack  of  acknowledgement  that  the  structure  and  institutions  of  the  UN  follow 
the  lines  traced  by  the  League,  or  indeed  that  the  UN  implemented  some  of  the  policies 
formulated  by  the  League,  whose  implementation  had  been  postponed  by  the  outbreak 
of  the  war. 

The  first  section  of  this  work  not  only  emphasizes  this  continuity,  giving  depth  to  an 
understanding  of  the  LIN,  but  makes  telling  points  about  the  efficacy  of  international 
organization.  Steiner  — in  her  introductory  essay — drives  home  that  the  League  could 
do  no  more  than  its  members  were  prepared  to  do:  it  could  not  act  independently. 
Perhaps,  with  regard  to  the  UN,  this  simple  point  is  often  obscured  by  concerns  with 
bureaucracy  and  factional  politics. 

Apart  from  the  section  dealing  with  security  questions  as  such,  collective  security  is 
examined  in  Egerton’s  essay  on  Britain’s  relations  with  the  League.  Of  all  the  case 
studies  of  particular  States’  relations  with  the  League,  the  most  detailed  is  Plettenberg’s 
on  the  USSR,  but  the  most  innovative  is  Egerton’s.  Rather  than  examine  official 
governmental  attitudes  to  the  League,  the  approach  taken  by  all  other  essays  in  this 
section,  Egerton  examines  the  influence  of  public  opinion— especially  as  expressed  by 
the  League  of  Nations  Union — on  official  British  attitudes  to  collective  security.  He 
argues  that  collective  security  inflames  public  opinion,  is  the  central  ideal  of  twentieth- 
century  liberal  internationalist  ideology,  and  was  built  into  the  heart  of  the  Covenant  by 
Wilson  and  Cecil,  but  that  this  ideal  is  not  attainable  in  the  real  world:  the  failure  of  the 
League  resulted  from  the  failure  of  the  drafters  of  the  Covenant  to  present  an  alternative 
central  value  which  could  engage  public  opinion,  an  alternative  more  suited  to  a  limited 
international  institution.  He  makes  a  convincing  case,  which  moreover  raises  questions 
about  the  viability  of  the  collective  security  mechanism  in  the  UN:  although  the  Charter 
is  based  on  the  Covenant,  the  Charter  creates  a  more  limited  institution  because  of  the 
veto  in  the  Security  Council. 
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Given  Egerton’s  trenchant  examination  of  the  impossibility  of  achieving  collective 
security  within  the  League,  the  questions  arise  whether  something  can  be  held  to  fail 
when  it  inherently  cannot  succeed,  and  whether  collective  security  should  be  used  as  the 
evaluative  standard  for  the  League’s  achievements.  Re-evaluation  of  these  achievements  is 
the  common  theme  of  this  volume:  Steiner  makes  it  clear  that  the  essays  draw  on  recently 
opened  archive  materials  which  cast  new  light,  and  the  overall  result  is  very  much  to 
the  League’s  advantage.  Although  there  are  two  major  omissions  from  this  volume — an 
examination  of  France’s  relations  with  the  League  would  have  been  useful,  and  there  is 
only  passing  reference  made  to  the  PCIJ  —  it  is  highly  recommended  to  all  interested  in 
international  organization.  A  re-assessment  of  the  League’s  importance  has  been  long 
overdue:  its  rehabilitation  has  been  done  by  expert  hands. 

Iain  Scobbie 

Termination  of  Treaties  in  International  Laze.  By  Athanassios  Vamvou- 
kos.  Oxford:  Clarendon  Press,  1985.  xxiii  +  325  pp.  £35. 

Dr  Vamvoukos  set  out  to  provide,  not  a  survey  of  all  aspects  of  treaty  termination, 
but  an  analysis  of  two  specific  instances:  ‘The  Doctrines  of  Rebus  Sic  Stantibus  and 
Desuetude’  (to  use  the  terminology  of  the  book’s  subtitle).  In  pursuit  of  this  objective, 
the  author  has  marshalled  a  wide  range  of  evidence  of  State  practice  and  a  well  digested 
summary  of  the  views  of  publicists,  both  as  to  the  notions  prevailing  at  different  times 
of  the  doctrines  in  international  law  and  as  to  their  municipal  law  counterparts.  The 
various  diplomatic  incidents  or  case  studies  are,  however,  dealt  with  seriatim,  followed 
by  deductions  of  law'.  The  overall  effect  is  something  of  a  catalogue  that  tends  to 
emphasize  information  rather  than  analysis. 

The  historical  record  demonstrates  a  fascinating  interplay  between  the  use  of 
change  of  circumstances  as  a  political  justification  for  revision  or  termination  of  treaty 
arrangements,  often  by  negotiation  between  the  parties,  and  the  attempts  by  jurists, 
drawing  on  municipal  law  analogies,  to  explain  the  doctrine  in  legal  terms.  In  the  words 
of  the  author  (p.  4): 

As  a  result  of  their  works,  a  rule  of  rebus  sic  stantibus  was  subsequently  incorporated  into  various 
private  laws  through  legislation  and  judicial  decisions,  and  into  customary  international  law  through 
the  practice  of  States.  Thus  juristic  works  played  a  creative  part  in  the  history  of  the  doctrine,  and 
in  fact  initiated  a  process  which  led  to  the  formation  of  an  objective  rule  of  law. 

There  is  no  doubt  that  change  of  circumstances  was  originally  based,  in  many 
municipal  systems,  on  the  concept  of  an  implied  term  in  the  original  contract.  This 
approach  was  psychologically  necessary  because  of  the  notion  that  contracts  were  absolute 
unless  the  intention  of  the  parties  was  otherwise.  Hence,  in  its  original  formulation  in 
international  law  the  doctrine  was  referred  to  as  clausula  rebus  sic  stantibus ,  the  clausula 
being  the  term  implied  into  treaties  making  them,  as  a  matter  of  interpretation,  dependent 
upon  there  being  no  change  of  circumstances  ‘such  that  the  promise  cannot  be  kept 
without  grave  loss’  (Suarez,  quoted  p.  12).  During  the  nineteenth  century,  change  of 
circumstances  was  interpreted  as  being  an  implicit  feature  of  all  treaties  as  an  inherent 
consequence  of  State  sovereignty. 

The  author  asserts  that,  in  the  inter-war  period,  ‘attempts  were  made  to  interpret  the 
doctrine  in  such  a  way  that  it  might  seem,  instead  of  the  protection  of  the  interests  of 
the  individual  State,  the  interests  of  the  international  community’  (p.  22).  The  section 
that  follows  hardly  substantiates  this  proposition.  In  fact,  the  author  himself  seems  to 
admit  as  much  in  a  passage  which  suffers  from  a  degree  of  obscurity.  He  continues  from 
the  above  quoted  passage  with  (ibid.): 

Thus,  in  conformity  with  the  requirements  of  the  time,  rebus  sic  stantibus  underwent  a  second  major 
metamorphosis.  It  was  not  resorted  to  as  one  of  the  remedies  in  case  treaties  and  mainly  treaties 
imposed  by  force  as  a  result  of  war,  such  as  the  whole  edifice  of  the  Versailles  Peace  Treaties— 
became  absolute  or  onerous  by  virtue  of  changed  international  conditions  and  thereby  endangered 
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international  peace.  It  was  in  this  very  way  that  the  doctrine  of  rebus  sic  stantibus  came  to  be 
inextricably  connected  with  the  most  acute  political  problem  of  the  era,  that  is,  with  the  problem 
of  revision  of  absolute  treaties  liable  to  cause  international  tension,  which  was  subsumed  under  the 
rubric  of  ‘peaceful  change’. 

It  is  unfortunate  that  the  writer  at  this  point  refrained  from  embarking  upon  the 
difficult  (from  the  point  of  view  of  a  lawyer)  task  of  reconciling  the  political  significance 
of  change  of  circumstances  with  legal  theory  (see  especially  p.  23  n.  97). 

To  Dr  Vamvoukos,  in  more  recent  times,  municipal  law  and  international  law  have 
taken  parallel  courses.  The  former  has  progressed  to  the  stage  where  change  of 
circumstances  in  civil  law  systems  and  frustration  in  English  law  have  become  objectively 
applied  rules  of  law,  divorced  from  the  fiction  that  they  are  dependent  upon  the  will  of 
the  parties  as  deduced  from  any  implied  term  to  give  effect  to  their  imputed  instructions. 
As  far  as  international  law  is  concerned,  the  work  of  the  International  Law  Commission 
led  to  the  adoption  of  a  similar  explanation  of  the  doctrine:  'the  theory  of  an  implied 
term  must  be  rejected  and  the  doctrine  formulated  as  an  objective  rule  of  law  by  which, 
on  grounds  of  equity  and  justice,  a  fundamental  change  of  circumstances  may,  under 
certain  conditions,  be  invoked  by  a  party  as  a  ground  for  terminating  the  treaty.’1 

The  reference  to  equity  and  justice  gives  rise  to  a  problem  in  that  such  concepts  need 
to  be  objectively  determined  and  are  much  more  readily  applied  in  a  legal  system  that 
is  court  based.  Indeed  it  is  arguable  that  Dr  Vamvoukos’  treatment  of  the  issue 
notwithstanding  (pp.  48-9),  the  present  position  in  English  law  (it  would  certainly  appear 
to  be  the  case  in  Australia)  is  that  the  courts  are  asserting  an  absolving  power  on  the 
basis  of  what  is  fair  and  reasonable.2  It  could  be  said  that  the  international  community 
has  a  similar  role  to  play,  though  the  process  is  not  specifically  institutionalized.  The 
UN  Charter  has  no  equivalent  to  Article  19  of  the  Covenant  of  the  League  of  Nations 
whereby  the  League  Assembly  might  ‘from  time  to  time  advise  the  reconsideration  by 
Members  of  the  League  of  treaties  which  have  become  inapplicable’.  Nor  was  the  Vienna 
Convention  itself  able  to  provide  a  comprehensive  means  of  dispute  settlement  that 
would  ensure  an  objective  assessment  of  rebus  sic  stantibus. 

In  his  treatment  of  desuetude,  the  author  draws  a  distinction  between  desuetude  and 
obsoleteness.  Nevertheless,  he  describes  both  in  a  way  suggesting  that  they  are  aspects 
of  or  related  to  rebus  sic  stantibus.  He  describes  obsoleteness  as  ‘a  theoretical  concept 
which  denotes  the  effect  on  the  obligations  emanating  from  a  treaty  of  an  event  other 
than  mere  lapse  of  time,  which  by  its  nature  paralyses  the  execution  of  a  treaty  or 
terminates  it’  (p.  220).  As  for  desuetude,  that  ‘denotes  the  effect  of  lapse  of  time  which, 
when  it  causes  a  situation  that  is  radically  incompatible  with  the  continuance  in  force  of 
the  obligations  flowing  from  a  treaty,  justifies  a  finding  to  the  effect  either  that  a  custom 
contrary  to  the  treaty  has  been  formed  or  that,  as  between  the  parties,  a  tacit  agreement 
has  arisen  for  the  amendment  [or]  abrogation  of  an  earlier  treaty’  (ibid.).  Both  these 
definitions  are  open  to  criticism,  partly  because  the  practice  of  States  could  equally 
justify  the  alternative  description.  It  is  true  that  the  absence  of  any  reference  to  such 
grounds  for  termination  in  the  Vienna  Convention  gives  plausible  support  to  their 
allocation  to  other  bases  which  are  in  the  Convention.  However,  the  question  is  whether 
there  is  any  need  to  go  beyond  tacit  consent  as  the  ground  for  termination  in  either  case. 
It  is  certainly  not  necessary  to  incorporate  notions  of  ‘events  that  paralyse  the  execution 
of  a  treaty’,  or  ‘a  lapse  of  time  which  causes  a  situation  that  is  radically  incompatible 
with  the  continuance  in  force  of  the  obligations  flowing  from  a  treaty’.  Such  factors  may 
be  evidential  of  the  implied  agreement  to  terminate,  but  they  can  hardly  be  additional 
requirements  to  such  an  agreement. 

'Phis  part  of  the  book  could  well  have  benefited  from  a  better  discussion  of  analogous 
rules  of  municipal  law.  For  some  inexplicable  reason,  Dr  Vamvoukos  concentrates  his 

Yearbook  of  the  ILC,  1963,  vol.  2,  pp.  82-3,  quoted  p.  144. 

See  D.  W.  Greig  and  J.  L.  R.  Davis,  The  Law  of  Contract  (Law  Book  Co.,  1987),  pp.  1302-4. 
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attention  entirely  not  on  contract  law,  but  on  the  questions  of  whether  a  statute  can  fall 
into  desuetude  and  whether  a  custom  can  grow  up  that  can  supplement  a  statutory  rule. 
This  is  particularly  surprising  given  his  obvious  approval  of  the  joint  dissenting  judgment 
in  the  Nuclear  Tests  case  which  adopted  the  view  of  the  International  Law  Commission 
that  ‘the  legal  basis  of  such  termination’  is  not  desuetude  but  ‘the  consent  of  the  parties 
to  abandon  the  treaty,  which  is  to  be  implied  from  their  conduct,  in  relation  to  the 
treaty’.3  Viewed  from  this  perspective,  the  relevant  rules  of  municipal  law  are  surely 
those  concerning  the  termination  of  contracts  and  the  means  whereby,  either  through  a 
contract  of  abandonment  or  through  estoppel,  that  conclusion  might  be  reached.4 

Change  of  circumstances  and  desuetude  are  interesting  and  ill-explored  areas  of 
international  law.  Not  for  this  reason  alone,  Dr  Vamvoukos’  work  provides  a  welcome 
addition  to  the  literature  on  both  topics.  The  only  reservation  of  substance  is  that,  in 
relation  to  desuetude,  his  conclusions  need  to  be  treated  with  caution. 

D.  W.  Greig 

Universelles  Volkerrecht,  Theorie  und  Praxis.  By  Alfred  Verdross  and 
Bruno  Simma.  3rd  edition.  Berlin,  Munich:  Duncker  &  Humblot,  1984. 
xxxi  +  956  pp.  DM  68. 

While  it  is  most  rewarding  to  read  the  third  completely  revised  edition  of  this  well- 
established  leading  textbook  in  the  German  language,  it  is  virtually  impossible  to  review: 
its  usefulness  and  pre-eminence  are  proven  and  there  is  little  to  add  to  the  unanimous 
acclaim  with  which  its  publication  has  been  greeted. 

Its  outstanding  quality  is  a  very  successful  blend  of  theoretical  analysis,  rich 
documentation  of  State  practice  and  a  representative  collection  of  literary  references.  It 
will  soon  be  possible  for  a  much  wider  public  to  appreciate  these  qualities,  as  an  English 
translation  of  this  work  is  currently  being  prepared. 

The  substantial  revision  and  expansion  of  the  second  edition  has  been  rendered 
necessary  by  the  profligacy  of  codification  and  development  of  international  law, 
particularly  within  the  UN.  This  is  first  and  foremost  reflected  in  the  completely  revised 
chapters  on  State  succession  and  State  responsibility,  and  particularly  in  the  first  ever 
inclusion  of  the  law  of  the  sea  after  the  conclusion  of  the  UN  Convention  of  1982  in  a 
German  Lehrbuch.  Improvements  and  additions  written  by  Professor  Verdross  until  his 
death  in  April  1980  have  been  incorporated  in  the  text  unless  superseded  by  subsequent 
developments. 

In  the  First  Part,  which  was  presumably  originally  conceived  by  Verdross,  one  finds 
the  habitual  refutation  of  charges  by  detractors  of  international  law  that  it  constitutes 
merely  primitive  law.  This  is,  of  course,  done  convincingly  by  rejecting  misguided  and 
therefore  inappropriate  analogies  with  municipal  law.  It  may  be  asked,  however,  whether 
this  somewhat  defensive  argument  could  not  be  broadened  or  strengthened  by  an 
admission  that  international  law  is  not  a  monolithic  block  but  comprises  many  branches 
at  different  stages  of  growth  and  development,  a  feature  which  it  shares  with  municipal 
law.  Furthermore,  such  a  slightly  more  differentiated  characterization  of  international 
law  also  accords  with  the  authors’  unambiguous  view  of  the  essential  openness  of  rule- 
creation  in  international  law.  This  they  express  elsewhere  with  the  happy  turn  of  phrase 
that  there  is  no  numerus  clausus  of  methods  of  rule-creation  with  which  States  seek  to 
protect  or  secure  their  interests  by  law-making  techniques  of  varying  normative 
stringency.  The  widely  accepted  conception  of  ‘soft  law’,  incidentally,  might  also  usefully 
be  employed  to  interpret  significant  events  in  the  history  of  international  law  in  a  more 
subtle  fashion.  For  instance,  crimes  against  peace  as  defined  in  the  Charter  of  the 
International  Military  Tribunal  at  Nuremberg  might  then  be  seen  as  some  kind  of  a  law 

3  Yearbook  of  the  ILC,  1966,  vol.  2,  p.  237,  quoted  ICJ  Reports,  1974,  p.  337- 

4  See  Greig  and  Davis,  op.  cit.  above  (n.  2),  pp.  250-2,  1188-94. 
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of  an  emerging  universal  purpose  rather  than  as  conflicting  with  international  law  existing 
at  that  time. 

Among  the  many  interesting  features  of  this  book  one  must  mention  the  very  full 
treatment  given  to  the  law  of  the  UN  and  of  the  specialized  agencies. 

This  is  an  immensely  readable  book.  The  authors  never  ‘sit  on  the  fence’,  but  express 
their  views  with  clarity  and  precision.  An  abundance  of  material  is  lucidly  presented 
and  analysed.  Richness  of  detail  and  learned  comment  are  always  balanced  with 
informative  description.  This  book  is  a  masterly  synthesis  of  a  textbook  and  of  cases  and 
materials.  There  will  be  an  English  translation  before  too  long.  It  will  mark  a  welcome 
and  long  overdue  end  to  the  linguistic  isolation  of  important  continental  scholarship. 
More  importantly,  there  will  be  no  more  excuse  for  ignoring  it.  It  will  certainly  be 
unwise  to  do  so. 

Friedl  Weiss 

International  Law:  A  Student  Introduction.  By  Rebecca  M.  M.  Wallace. 
London:  Sweet  &  Maxwell,  1986.  xxiv  +  275  pp.  (including  index). 
£12-95. 

In  the  Preface  to  International  Law,  Rebecca  Wallace  makes  the  surprising  claim  that 
there  is  an  absence  of  a  students’  introductory  text  on  the  subject.  There  are  in  fact 
several  existing  books  which  seek  to  fill  that  slot  in  the  market,  Akehurst’s  Modern 
Introduction  being  perhaps  the  prime  example.  Having  said  that,  the  appearance  of  a 
new  basic  text  is  of  interest  to  all  those  involved  in  the  teaching  of  international  law. 

‘Wallace’  is  designed  to  be  a  narrative  companion  to  Professor  Harris’s  excellent  Cases 
and  Materials  on  International  Law  and  follows  the  same  conventional  pattern  in  the 
treatment  of  its  subject.  In  the  light  of  recent  events  such  as  the  US  intervention  in 
Grenada  and  the  bombing  of  Libya,  it  is  good  to  see  the  inclusion  of  a  chapter  on  the 
use  of  force.  Arbitration  and  the  judicial  settlement  of  disputes  are  also  covered  and 
mention  is  made  of  the  J  urisdiction  Phase  of  the  case  concerning  Military  and  Paramilitary 
Activities  in  and  against  Nicaragua.  Unfortunately,  the  author  does  not  find  space  to 
consider  perhaps  the  most  interesting  question  which  that  case  raised,  namely  whether 
or  not  Nicaragua  ought  to  have  been  regarded  as  being  a  party  to  the  Optional  Clause 
of  the  Court’s  Statute. 

In  a  work  which  runs  to  a  mere  250  pages,  the  treatment  of  most  topics  is  inevitably 
brief.  Sufficient  information  is  generally  provided  for  the  purposes  of  those  following 
one-year  undergraduate  courses,  but  it  is  disappointing  to  read  that  ‘sovereign  immunity 
in  Britain  is  now  governed  primarily  by  statutory  law’  and  then  to  find  no  commentary 
whatsoever  on  the  State  Immunity  Act  1978.  If  the  reason  for  this  omission  is  shortage 
of  space,  one  is  left  wondering  how  the  author  can  justify  devoting  so  much  attention 
to  US  practice  in  the  chapter  on  international  law  and  municipal  law. 

Most  sections  of  the  book  are  clearly  written.  There  are,  however,  some  notable 
exceptions.  For  example,  this  reviewer  would  defy  any  student  to  understand  ‘instant 
custom’  on  the  basis  of  Wallace’s  discussion  of  the  concept.  The  short  passage  on 
reprisals  is  confusing,  to  say  the  least. 

No  doubt  in  an  attempt  to  be  brief,  the  author  makes  a  number  of  propositions  with 
which  many  will  disagree.  Thus,  for  instance,  she  asserts  that  States  may  use  force  in 
anticipatory  self-defence  whereas  it  is  in  fact  doubtful  whether  international  law  admits 
of  such  a  right.  Following  the  recent  decision  in  Kaur  v.  Lord  Advocate,  it  is  surprising 
to  find  a  Scottish  academic  committing  herself  unreservedly  to  the  view  that  British 
legislation  will  be  construed  to  conform  with  the  European  Convention  on  Human 
Rights.  Moreover,  it  is  thoroughly  misleading  to  state  baldly  that  ‘the  relationship 
between  European  Community  law  and  British  domestic  law  is  no  different  in  kind  from 
the  general  problem  of  international  treaty  law  and  domestic  law’.  The  relationship 
between  Community  law  and  British  law  is  governed  principally  by  the  European 
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Communities  Act  1972  and  raises  problems  quite  distinct  from  those  raised  by  general 
international  law. 

Those  criticisms  notwithstanding,  the  book  has  much  to  commend  it.  Students  will 
welcome  the  fact  that  footnotes  are  kept  to  a  minimum  and  that  key  passages  from 
judgments  of  courts  and  tribunals  are  actually  incorporated  into  the  text.  Throughout, 
the  text  is  enlivened  by  examples  drawn  from  recent  events  such  as  the  Falklands  conflict 
and  the  incident  at  the  Libyan  People’s  Bureau  in  London. 

Some  teachers  of  international  law  will  doubtless  find  ‘Wallace’  to  be  too  lacking  in 
detail  for  recommendation  as  a  standard  text.  Others  who  would  not  dismiss  it  on  this 
ground  may  continue  to  prefer  to  use  ‘Akehurst’.  Nevertheless,  ‘Wallace’  should  be 
welcomed  as  widening  the  field  of  choice  and  providing  a  worthwhile  alternative  to  the 
established  textbooks  on  international  law.  Dougi  as  B  Ross 


To  Chain  the  Dog  of  War:  The  War  Power  of  Congress  in  History  and 
Lazv.  By  Francis  D.  Wormuth  and  Edwin  B.  Firmage,  with  Francis  P. 
Butler.  Dallas:  Southern  Methodist  University  Press,  1986.  xi  +  347  pp. 
US  $27.50. 

This  book  examines  the  power  to  initiate  war  under  the  US  Constitution.  The  authors 
examine  the  debates  which  led  to  the  inclusion  of  the  war  clause  in  the  Constitution  and 
the  subsequent  practice  of  Congress  and  successive  Presidents  in  using  force.  The 
authors  make  clear  from  the  outset  their  view  that  the  power  to  initiate  war  lies  only 
with  Congress  and  that,  at  least  since  1950,  most  Presidents  have  been  guilty  of 
attempting  to  usurp  that  power,  while  Congress  has  been  negligent  in  failing  to  defend 
its  constitutional  monopoly  of  the  right  to  commit  the  US  to  war.  They  have  no  sympathy 
with  the  idea  that  the  changed  circumstances  of  the  twentieth  century  require  that  the 
President  enjoy  an  emergency  power  to  use  force,  particularly  in  circumstances  falling 
short  of  war,  but  conclude  that  the  solution  to  ‘the  problem  of  emergency’  is  that 
if  the  President  believes  that  the  necessity  is  sufficiently  great,  he  should  act  illegally 
and  look  to  Congress  for  ratification  of  his  actions.  He  should  not  claim  an  emergency 
power  to  act  against  the  law  for  the  good  of  the  nation  (p.  15)-  Whether  it  is,  in  fact, 
better  for  the  health  of  the  US  Constitution  that  the  President  should  be  encouraged  to 
deal  with  an  emergency  by  breaking  the  law  and  then  seeking  Congressional  benediction 
rather  than  by  accepting  that  usage  and  changed  circumstances  have  led  to  a  more 
restrictive  interpretation  of  Congress’s  monopoly  of  the  right  to  initiate  hostilities,  this 
reviewer  must  beg  leave  to  doubt. 

A  major  defect  in  this  book  is  that  the  authors  fail  satisfactorily  to  define  war.  In 
particular,  although  there  are  references  to  the  changes  in  international  law  regarding 
war  and  the  right  to  use  force,  the  book  does  not  really  grapple  with  the  fact  that  the 
overwhelming  majority  of  international  conflicts  since  1945  (and  a  great  many  before 
that  date)  have  not  had  the  status  of  war  in  international  law.  If  the  authors’  interpretation 
of  the  war  clause  is  correct,  it  needs  to  be  made  clear  that  ‘war’  as  a  term  of  art  in  US 
constitutional  law  bears  a  meaning  radically  different  from  that  which  it  now  bears  in 
public  international  law.  Moreover,  since  States  almost  invariably  justify  their  use  of 
force  today  as  an  exercise  of  the  right  of  self-defence  and  deny  that  they  are  at  war,  the 
attitude  of  successive  US  administrations  may  be  due  as  much  to  international 
considerations  as  to  a  desire  to  usurp  the  powers  of  Congress.  The  authors  appear  n°t 
to  appreciate  this  international  dimension,  or  at  least  fail  to  give  it  due  weight.  Although 
there  are  references  to  a  number  of  international  law  works  on  the  subject,  most  ot  these 
are  not  discussed  at  length  and  there  are  some  surprising  omissions  such  as  Professor 
Grob’s  book  The  Relativity  of  War  and  Peace.  The  result  is  that,  while  there  is  much 
of  interest  to  international  lawyers  in  this  book,  most  are  likely  to  find  it  somewhat 
frustrating.  Christopher  Greenwood 
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International  organization  —  International  Tin  Council — Council  insolvent  and 
defaulting  on  repayment  of  loan— immunity  from  suit— waiver  in  loan  agreement 
with  creditor — whether  waiver  effective — International  Tin  Council  ( Immunities 
and  Privileges )  Order  1972,  Article  6  (1)— Headquarters  Agreement  1972,  Articles 
8  (r),  23 

Case  No.  1.  Standard  Chartered  Bank  v.  International  Tin  Council  and  others , 
[1987]  1  WLR  641,  [1986]  3  All  ER  257,  QBD  (Bingham  J).  Six  International 
Tin  Agreements  have  been  concluded  since  the  Second  World  War.  The  most 
recent  of  these  (the  ITA)  was  concluded  at  Geneva  on  26  June  1981,1  and,  since 
1  July  1982,  has  been  provisionally  in  force  for  the  UK,  twenty-three  other 
States  and  the  EEC.2  Like  its  predecessors,  the  sixth  ITA  provides  for  the 
existence  of  an  International  Tin  Council  (ITC),  whose  main  functions  include 
the  prevention  of  excessive  fluctuations  in  the  price  of  tin  and  in  earnings 
derived  from  its  export.  The  ITC’s  headquarters  are  in  London,  where  they 
were  established  pursuant  to  a  Headquarters  Agreement  concluded  between  the 
UK  and  the  ITC  in  1972. 3  In  order  that  the  ITC  might  achieve  its  purposes, 
Article  16  of  the  ITA  envisages  that  the  ITC  shall  have  legal  personality  in  the 
municipal  legal  system  of  at  least  one  of  its  member  States— including,  obviously, 
that  of  the  State  where  it  has  its  seat.4  Indeed,  it  envisages  that  the  headquarters 
agreement  between  the  ITC  and  the  host  State  will  regulate  more  directly  the 
former’s  status  under  the  latter’s  municipal  law.  The  ITC’s  Headquarters 
Agreement  with  the  UK  does  just  this,  Article  3  providing  that  the  ITC  sha 
have  legal  personality  under  the  law  of  the  UK,  and,  in  particular,  that  it  shall 
have  the  capacity  to  contract,  to  hold  and  dispose  of  property,  both  movable 


*  (6)  D.  N.  Hutchinson,  1988.  ,  .  XT  v.  , 

■  Misc.  No.  13  (1982),  Cmnd.  8546.  It  was  open  for  signature  at  UN  Headquarters  in  New  York 

from  3  August  1981  until  30  April  1982.  ,  n 

2  Multilateral  Treaties  Deposited  with  the  Secretary-General:  Status  as  of  31  December  19&  , 
ST/LEG/SER  E/5  pp.  677-8.  The  English  courts  have  talked  simply  of  this  agreement  as  being 
Si(force(  attaching  nohnpo’tance  the  fact  «h„  i,  is  in  fence  pro™ 

There  is  also  an  apparent  discrepancy  as  to  the  number  of  States  for  which  the  ITA  m 
between  Multilateral  Treaties  Deposited  with  the  Secretary-General ,  which  gives  the  figure  cjted 
the  text  and  the  English  courts,  which  have  given  the  figure  of  twenty-two  States,  plus  the  UK 
and  the  EEC  (which!  in  fact  the  number  of  signatories).  See,  e.g.,  In  re  International  Tin  Council , 

noted  at  DP-  406-18  below,  p.  1234^1  P*  894^  .  ,  /  \  e  T'TA 

3  TS  No  38  (1972),  Cmnd.  493§;  UN  Treaty  Series,  vol.  834,  P-  287.  Article  3  U)  of  the 

1  •  .  t  thp  TTC’s  seat  shall  be  in  London.  However,  it  goes  on  to  state  that  the  IT 

may  move  its  seat  from  London  if  it  should  vote  to  do  so  by  a  two-thirds  distributed  majonty^ 

"  This  is  not  said  in  so  many  words.  However,  Article  .6,  ,n  so  far  as  it  provides  that  the  IT  C 
shall  have  legal  personality,  and,  in  particular,  the  legal  capacity  to  contract,  acquire  and  dispose  of 

property ,  and  institute  legal  proceedings,  clearly  en=e  ™ 

shall  have  personality  in  a  municipal  legal  system,  since  these  capac.ties-at  least,  the  capacity 
contract  and  to  hold  property-can  only  exist  in  a  municipal  legal  system. 
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and  immovable,  and  to  institute  legal  proceedings.5  In  order  to  implement  its 
obligation  under  this  article,  the  UK  Government  utilized  the  power  conferred 
on  it  by  Section  i  (2)  of  the  International  Organizations  Act  1968  to  issue  an 
Order  in  Council  (the  1972  Order)  decreeing  that  the  ITC,  being  an  international 
organization  within  the  definition  laid  down  in  Section  1  (1)  of  the  Act,  shall 
have  ‘the  legal  capacities  of  a  body  corporate’  under  English  law.6 

In  furtherance  of  its  purposes,  the  ITC  operated  a  buffer  stock,  and,  to  this 
end,  engaged  in  the  buying  and  selling  of  tin  on  the  London  Metal  Exchange. 
However,  in  1985,  in  a  vain  attempt  to  support  the  world  price  of  tin,  the  ITC 
ran  out  of  money  and  ceased  to  trade.  Several  hundred  million  pounds  were 
left  owing  to  its  unsatisfied  creditors,  who  have  initiated  various  legal  proceedings 
in  the  English  courts  to  recover  these  debts.  The  present  case  is  the  first  of 
these  actions  to  have  been  reported. 

One  of  the  difficulties  which  lies  in  the  way  of  the  ITC’s  creditors  is  the 
immunity  from  legal  proceedings  which  it  enjoys  under  English  law.  In  addition 
to  various  legal  capacities,  the  ITA  envisages  that  the  ITC  shall  also  enjoy 
various  privileges  and  immunities  under  the  municipal  law  of  its  host  State, 
these  to  be  specified  in  a  headquarters  agreement  concluded  between  the  two. 
The  Headquarters  Agreement  between  the  ITC  and  the  UK  thus  provides  in 
Article  8  (1)  that  the  ITC  ‘shall  have  immunity  from  jurisdiction  and  execution’ 
under  English  law.  However,  certain  limitations  are  placed  on  the  ITC’s 
entitlement  to  these  immunities.  In  particular,  Article  8  (1)  (a)  stipulates  that 
the  ITC  shall  have  no  right  to  the  immunities  specified  ‘to  the  extent  that  the 
Council  shall  have  expressly  waived  such  immunity  in  a  particular  case  .  .  .’. 
Translating  these  stipulations  into  English  law,  Article  6  (1)  (a)  of  the  1972 
Order  in  Council  grants  the  ITC  ‘immunity  from  suit  and  legal  process 
except  ...  to  the  extent  that  the  Council  shall  have  expressly  waived  such 
immunity  in  a  particular  case’. 

In  1982  the  plaintiff  bank  had  offered  to  lend  the  ITC  £10  million.  The 
facility  letter  which  constituted  this  offer  included  the  term  that  the  letter  should 
be  governed  by  English  law;  and  clause  7  stipulated  that  the  ITC  should 
‘irrevocably  submit  to  the  non-exclusive  jurisdiction  of  the  High  Court  of 
Justice  in  England  and  consent  to  the  giving  of  any  relief  and/or  the  issue  of 
any  process  for  enforcement  or  otherwise  against’  it.  The  offer  was  accepted  by 
the  ITC  and  the  loan  made.  Subsequently,  in  1986,  the  plantiff  issued  a  writ 
against  the  ITC  claiming  repayment  of  the  debt  with  interest,  the  ITC  having 
allegedly  defaulted.  The  ITC  in  turn  applied  to  have  the  writ  set  aside  on  the 
ground  that  it  enjoyed  immunity  from  suit  and  legal  process  under  English  law. 
Bingham  J  dismissed  the  ITC’s  summons. 

Clause  7  of  the  facility  letter  clearly  constituted  an  agreement  by  the  ITC  to 
waive  the  immunity  which  it  enjoyed  under  Article  6  (1)  of  the  Order  of  1972; 
and,  since  subparagraph  (a)  creates  an  exception  to  the  ITC’s  immunity  where 
it  has  been  expressly  waived,  it  seemed  that  the  ITC’s  summons  must  inevitably 

5  Once  more,  personality  in  UK  law  is  not  stated  tantis  verbis,  but  again  the  implication  is  obvious 
that  personality  under  municipal  law  is  in  question,  and  this  municipal  law  can  be  none  other  than 
that  of  the  UK,  since  the  UK  could  hardly  undertake  to  establish  the  ITC’s  personality  under  any 
other  legal  system. 

6  The  International  Tin  Council  (Immunities  and  Privileges)  Order  1972,  SI  1972/ 120,  Article 
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fail.  The  ITC,  however,  contended  that  a  waiver  of  the  type  before  the  Court 
does  not  fall  within  that  exception,  and  is  therefore  not  effective  to  remove  the 
ITC’s  immunity.  For  that  exception  to  apply,  the  immunity  must  have  been 
waived  ‘in  a  particular  case’.  The  ITC  interpreted  this  to  require  that  the  waiver 
be  made  once  a  particular  dispute  has  arisen  or,  later  still,  once  a  legal  proceeding 
relating  to  a  dispute  has  been  initiated:  a  general  waiver  made  at  the  time  of  the 
conclusion  of  a  particular  transaction  in  anticipation  of  any  dispute  which  might 
in  the  future  arise  out  of  that  transaction  is  not  sufficient.  Bingham  J  rejected 
this  reading,  considering  that  these  words,  according  to  their  natural  and 
ordinary  meaning,  merely  require  the  waiver  to  relate  to  a  particular  transaction, 
such  as  the  loan  agreement  in  the  present  case.  Nothing  in  the  language  suggests 
a  limitation  on  the  time  when  a  waiver  must  be  made  to  be  effective,  or  that 
the  ITC  can  only  waive  its  immunity  in  respect  of  a  suit  once  it  is  apprised  of 
the  precise  details  of  the  claims  constituting,  or  which  might  in  future  constitute, 
that  suit.7  The  judge  was  encouraged  in  this  reading  by  its  commercial  good 
sense,8  and  by  the  fact  that  it  enables  effect  to  be  given  to  the  clear  intention  of 
the  parties  where  a  waiver  has  been  agreed  upon,  as  it  had  been  in  the  present 
case.9 

Counsel  for  the  ITC  replied  that,  if  this  were  the  ordinary  and  natural 
meaning  of  the  words  ‘in  a  particular  case’,  nevertheless,  effect  should  not  be 
given  to  it.  Making  an  analogy  between  the  law  relating  to  State  immunity  and 
the  immunity  of  international  organizations,  the  ITC  urged  that  these  words 
must  be  read  in  the  light  of  the  rules  of  English  law  relating  to  the  waiver  of 
State  immunity  as  they  stood  in  1972  when  the  Order  providing  for  the 
immunities  of  the  ITC  was  issued.  At  that  time,  under  English  law,  a  foreign 
State  could  only  make  an  effective  waiver  of  its  immunity  by  a  submission  to 
the  jurisdiction  of  the  Court  in  the  face  of  proceedings  already  initiated,  and  an 
agreement  to  submit  to  the  jurisdiction  of  the  courts  in  advance  of  any  litigation 
was  inoperative.  The  ITC  contended  that  Article  6(1)  (a)  of  the  1972  Order 
should  be  interpreted  in  a  similar  way. 

It  should  be  noted  that  this  argument  is  not  an  example  of  the  well-known 
proposition  that  legislation  should,  wherever  possible,  be  interpreted  in  such  a 
way  as  not  to  put  the  UK  in  breach  of  its  obligations  under  international  law. 
No  attempt  was  made  to  argue  that  Article  8  (1)  (a)  of  the  Headquarters 
Agreement  should  be  read  in  the  sense  suggested.  Since  it  was  worded  in 
identical  terms  to  the  1972  Order,  the  content  of  the  UK’s  obligations  under 
that  agreement  was  just  as  much  in  question  as  the  proper  interpretation  of  the 
Order  itself.  Moreover,  the  ITC  itself  accepted  that,  as  they  stood  in  1972.  the 
rules  of  English  law  on  State  immunity  relating  to  waiver  were  out  of  step  with 
the  law  of  other  countries,  and  that,  consequently,  it  was  no  breach  of 
international  law  for  a  State  to  refuse  to  accord  immunity  to  a  foreign  State 
where  the  latter  had  waived  it  in  advance  of  any  dispute.  If  the  analogy  pressed 
on  the  Court  between  State  immunity  and  the  immunity  of  international 
organizations  was  legitimate,  then  this  would  suggest  that  the  Headquarters 
Agreement,  as  an  international  document,  should  be  read  in  the  light  of  the 
prevalent  international  practice  in  respect  of  State  immunity,  and  not  the 
contemporaneous  English  law,  and  therefore  should  bear  a  meaning  contrary  to 


7  p.  647a-b;  p.  262f-g. 


p.  647c;  p.  262h. 


p.  648g;  p.  264a. 
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that  contended  for  by  the  ITC.10  Rather,  the  ITC  was  appealing  to  the  notion 
that  English  legislation  should,  where  possible,  be  read  so  as  not  to  introduce 
novel  elements  into  English  law,  which  should  remain  a  harmonious  whole, 
embodying  similar  rules  for  similar  situations.  If  the  1972  Order  were  interpreted 
according  to  its  natural  and  ordinary  meaning,  that  would  be  to  put  the  law  on 
the  waiver  of  the  ITC’s  immunity  at  variance  with  the  law  as  it  stood  in  1972 
on  the  waiver  of  State  immunity.  This  would  be  undesirable;  for  the  law  on  the 
immunity  of  States  and  the  law  on  the  immunity  of  international  organizations 
are  similar  enough  to  justify  their  operating  in  a  similar  way.  It  should  be 
underlined  that  the  ITC’s  argument  presupposed  that  the  meaning  of  the  1972 
Order  should  be  appreciated  in  view  of  the  law  on  State  immunity  as  it  stood 
at  the  time  when  that  Order  was  issued,  and  not  as  it  now  stands.  The  Order, 
like  any  other  legislation,  presumably  bears  a  meaning  which  is  fixed  and  which 
does  not  alter  with  the  passage  of  time.  If  the  Order  should  be  interpreted  in  a 
manner  harmonious  with  the  rules  of  English  law  governing  State  immunity, 
then  what  is  necessary  to  establish  that  harmony  should  be  appreciated  in  view 
of  the  state  of  that  area  of  law  at  the  time  when  the  Order  was  issued.  It  was, 
therefore,  irrelevant  that  the  law  relating  to  the  waiver  of  State  immunity  has 
now  changed  to  correspond  to  the  position  represented  by  the  ordinary  and 
natural  meaning  of  the  words  in  dispute  in  the  present  case,  and  that  to  give 
the  Order  the  sense  contended  for  by  the  ITC  would  thus  establish  disharmony 
in  the  current  law. 

The  ITC’s  argument  failed  on  several  grounds.  First,  Bingham  J  rejected  the 
analogy  urged  on  the  Court  between  State  immunity  and  the  immunities  of  an 
international  organization: 

.  .  .  the  absolute  doctrine  of  sovereign  immunity  grew  up  in  reliance  on  a  theory  that 
sovereign  states  were  characterised  by  what  Marshall  CJ  in  Exchange  ( Schooner )  v. 
M'F addon  (1812)  7  Cranch.  1 16  described  as  ‘perfect  equality  and  absolute  independence’. 
It  followed  from  this  that  one  sovereign  would  not  insult  the  dignity  or  undermine  the 
independence  of  another  by  seeking  to  assert  jurisdiction  over  him.  Whatever  the  merits 
of  this  doctrine  as  between  personal  sovereigns  or  sovereign  states,  it  is  not  obviously 
apt  to  be  applied  to  a  body  such  as  the  ITC  of  which  sovereign  states  are  no  more  than 
members  and  whose  own  sovereign  status  is  said  to  have  a  certain  Cheshire  cat  quality. 
The  ITC  could  scarcely  be  seen  as  enjoying  perfect  equality  with  the  United  Kingdom 
or  the  same  absolute  independence.  It  is  not  therefore  to  be  assumed  that  the 
strict  principles  established  by  authority  would  have  been  applied  in  these  different 
circumstances  or  that  such  application  would  in  1972  have  been  expected.11 

The  doctrine  of  the  absolute  immunity  of  States  is  justified  by  considerations 
other  than  those  which  justify  the  immunities  of  international  organizations.  It 
cannot,  therefore,  be  expected  that  the  law  relating  to  the  latter  should  follow 
the  same  course  as  that  followed  by  the  former,  moved  as  they  are  by  differing 
rationales;  nor,  where  the  rules  relating  to  the  latter  are  ambiguous  or  unclear, 
should  the  former  provide  a  pattern  for  their  correct  interpretation.  However, 

10  If  this  argument  is  sound,  then  it  might  be  thought  that  the  ITC’s  argument  in  fact  ignored, 
rather  than  respected,  the  principle  that  the  1972  Order  should  be  interpreted  so  as  not  to  put  the 
UK  in  breach  of  its  treaty  obligations,  since  the  UK  might  be  thought  to  have  an  obligation  not  to 
accord  the  ITC  immunities  more  extensive  than  those  specified  in  the  Agreement.  On  the  viability 
of  such  an  argument,  see  n.  20,  below. 

11  p.  647g-h;  p.  263b-d. 
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care  should  be  exercised  in  reading  this  passage.  Bingham  J  does  not  say  that 
the  law  of  State  immunity  can  never  be  used  as  an  aid  to  the  understanding  of 
the  immunities  of  international  organizations.  His  judgment  relates  strictly  to 
the  analogy  pressed  on  the  Court:  namely,  to  the  law  of  State  immunity  as  it 
stood  in  1972.  At  that  time,  the  English  courts  still  adhered  to  the  doctrine  of 
the  absolute  immunity  of  States.  Since  then,  the  doctrine  of  restrictive  immunity 
has  been  adopted  at  common  law12  and  by  statute.13  The  justifications  of  the 
two  doctrines  are  different,  and  to  hold  that  analogies  cannot  be  made  between 
the  doctrine  of  the  absolute  immunity  of  States  and  the  law  relating  to  the 
immunities  of  international  organizations  does  not  rule  out  analogies  with  the 
doctrine  of  restrictive  State  immunity. 

Nevertheless,  Bingham  J  went  on  to  express  hostility  to  any  use  of  the  law 
relating  to  the  immunity  of  States  as  an  aid  to  the  proper  understanding  of  the 
immunities  of  international  organizations: 

international  organisations  such  as  the  ITC  have  never  so  far  as  I  know  been 
recognised  at  common  law  as  entitled  to  sovereign  status.  They  are  accordingly  entitled 
to  no  sovereign  or  diplomatic  immunity  in  this  country  save  where  such  immunity  is 
granted  by  legislative  instrument,  and  then  only  to  the  extent  of  such  grant.  In  the 
present  case  the  ITC  enjoyed  such  immunity  as  was  granted  by  article  6  (1)  of  the  Order 
of  1972,  no  more  and  no  less.  That  raises  a  question  of  construction  on  which  I  have 
already  expressed  an  opinion.14 


The  cogency  of  this  argument  is  doubtful,  however.  True  it  might  be  that 
international  organizations  enjoy  no  immunities  at  common  law,  that  these  are 
created  by  legislation,  and  that,  to  understand  their  scope,  the  relevant  legislative 
provisions  must  be  interpreted.15  Nevertheless,  if  the  justification  for  these 
immunities  is  similar  to  that  underlying  the  immunities  of  States— at  least, 
those  conferred  in  accordance  with  the  doctrine  of  restrictive  State  immunity- 
then  the  latter  area  of  law,  as  developed  in  the  light  of  that  justification,  should 
be  of  some  assistance  in  understanding  the  proper  interpretation  of  the  former. 
The  key  question  is  thus  whether  those  justifications  are  similar— a  study 
Bingham  J  neglected  to  undertake;  and  it  is  notable  that  he  in  fact  went  on  to 
use  analogies  with  the  law  relating  to  State  immunity  as  his  third  reason  for 
rejecting  the  ITC’s  argument.16 

The  argument  of  the  ITC  presupposed  that  the  approach  to  waiver  which 
was  adopted  by  the  English  courts  in  the  early  seventies  in  the  field  of  State 
immunity  should  be  extended  to  the  case  of  international  organizations.  Bingham 


12  Trendtex  Trading  Corporation  Ltd.  v.  Central  Bank  of  Nigeria,  [  1 977]  QB  529,  [  1 977]  1  All 
ER  881;  and  /  Congreso  del  Partido,  [1983]  AC  244,  [1981]  2  All  ER  1064.  See  also  Philippine 
Admiral  (Owners)  v.  Wallem  Shipping  (Hong  Kong)  Ltd.,  [1977]  AC  373,  [1976]  1  All  ER  78. 

State  Immunity  Act  1978.  .  "  pp.  647h-648a;  p.  263d-e. 

15  Indeed,  it  is  arguable  that  international  organizations  enjoy  no  immunities  at  common  law  tor 
the  very  good  reason  that  international  organizations  have  no  legal  existence  at  common  law,  and 
that  legislative  intervention  is  required,  either  in  the  form  of  a  statute  or  an  order  in  council  un  er 
the  International  Organizations  Act,  in  order  that  an  international  organization  should  have  some 
form  of  legal  existence  under  English  law.  Bingham  J  avoided  this  difficult  point,  merely  remarking 
that,  whatever  their  status  at  common  law,  international  organizations  enjoy  no  status  as  sovereigns 
thereunder,  and  no  immunities  can  therefore  arise  in  their  favour.  On  the  problematic  question  of 
the  status  of  international  organizations  at  common  law,  see  the  note  on  In  re  International  Tin 

Council,  at  nn.  30-4,  below.  „  „  .  „ 

16  Millett  J  also  made  use  of  such  an  analogy  in  In  re  International  Tin  Council:  see  text  at  n.  75, 


below. 
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J  disagreed  with  this  assumption.  He  had  already  remarked  that  considerations 
of  fairness  and  commercial  good  sense  suggested  otherwise,  and  he  went  on  to 
give  a  further  reason: 

.  .  .  this  is  a  field  in  which  it  is  the  duty  of  the  English  courts  so  far  as  possible  to 
keep  in  step  with  the  settled  practice  of  other  nations.  By  the  early  1970s  it  was  plain 
that  the  English  courts  were  badly  out  of  step.17 

Quoting  an  article  in  a  previous  issue  of  this  Year  Book,18  he  noted  that  European 
courts  have  long  treated  waivers  given  in  advance  of  any  dispute  as  effective; 
that  the  European  Convention  on  State  Immunity  of  1972  precludes  a  claim  of 
immunity  where  a  waiver  is  expressly  made  in  a  written  contract;  and  that 
Section  2  (2)  of  the  UK’s  State  Immunity  Act  1978  has  now  given  effect  to  this 
proposition.  He  concluded  that  the  drafters  of  the  1972  Order,  which  was  issued 
whilst  the  1972  Convention  was  in  an  advanced  state  of  negotiation,  must  have 
intended  a  contractual  waiver  to  be  effective,  just  as  the  drafters  of  the  1978 
Act  went  on  to  do.19 

Although  dressed  up  as  an  argument  of  legislative  intention,  two  principles 
are  here  at  play.  First,  Bingham  J  clearly  shared  the  ITC’s  concern  that  the  law 
relating  to  the  immunities  of  international  organizations  such  as  the  ITC  should 
be  harmonious  with  the  similar  area  of  law  constituted  by  the  doctrine  of  State 
immunity.  However,  his  concern  was  that  harmony  should  exist  in  the  law  as 
it  now  stands:  there  is  no  contemporary  interest  in  achieving  harmony  between 
the  modern  law  relating  to  the  immunities  of  the  ITC  and  the  law  of  State 
immunity  as  it  stood  in  1972.  He  thus  interpreted  the  1972  Order  in  the  light 
of  the  1978  Act,  which  is  the  basis  of  the  present  English  law  of  State  immunity. 
Second,  and  more  interesting  still,  is  Bingham  J’s  professed  desire  to  achieve 
harmony  between  UK  and  foreign  law.  This  legal  policy  seems  to  extend  beyond 
the  commonly  expressed  concern  to  interpret  English  law  in  such  a  way  that 
the  UK  is  not  put  in  breach  of  its  obligations  under  international  law;  for  it 
was  not  suggested  that  the  UK’s  law  on  the  waiver  of  State  immunity,  as  it 
stood  in  1972,  by  granting  a  more  extensive  immunity  to  States  than  that  to 
which  they  were  entitled,  put  the  UK  in  breach  of  international  law.20  Rather, 

17  p.  648b;  p.  2630. 

18  Cohn,  ‘Waiver  of  Immunity’,  this  Year  Book,  34  (1958),  p.  260  at  pp.  264-s. 

19  p.  648f;  p.  263J. 

20  Although  this  was  not  suggested,  it  might  be  thought  that  there  is  a  duty  not  to  give  immunity 
except  in  the  circumstances  specified  by  international  law,  this  duty  paralleling  the  duty  to  give 
immunity  in  the  cases  prescribed;  for,  if  a  more  extensive  immunity  is  granted,  then  the  plaintiff  is 
denied  the  possibility  of  remedies  for  the  breach  of  his  or  her  legal  rights.  Although  this  may  not 
constitute  a  wrong  where  the  plaintiff  is  a  national  of  the  State  whose  legal  system  is  in  issue,  where 
the  plaintiff  is  a  foreign  national,  that  person  is  thereby  arguably  subjected  to  a  denial  of  justice. 
However,  it  should  be  observed  that,  assuming  the  proper  interpretation  of  the  Headquarters 
Agreement  between  the  UK  and  the  ITC  was  that  the  latter  is  not  entitled  to  immunity  where  it 
has  waived  it  in  circumstances  such  as  those  in  the  present  case,  it  is  difficult  to  argue  that  the  UK 
is  under  an  obligation  not  to  accord  the  ITC  immunities  in  such  a  case.  The  UK’s-  duties  under 
that  Agreement  are  owed  solely  to  the  ITC  and  (quite  apart  from  the  fact  that  the  ITC,  as  an 
international  organization,  has  no  nationals  who  may  be  denied  justice)  it  would  be  very  odd  if  the 
I  TC  were  to  have  a  right  that  it  should  not  be  accorded  immunity.  Even  supposing  that  the  member 
States  acquire  rights  under  the  Headquarters  Agreement  and  the  UK  owes  to  them  an  obligation 
not  to  accord  the  ITC  immunities  more  extensive  than  those  agreed  upon,  the  scope  of  this  duty 
is  limited,  since  it  is  UK  nationals  and  UK  companies  which  are  most  likely  to  sue  the  ITC,  its 
seat  and  most  of  its  dealings  being  in  London. 
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Bingham  J  seems  to  have  been  suggesting  the  adoption  of  a  'uniform  laws’ 
policy.  Given  that  the  1972  Order  should  be  interpreted  in  a  way  harmonious 
with  what  would  have  been  the  judgment  of  an  English  court  on  the  waiver  of 
State  immunity  if  a  case  had  come  before  it  at  that  date,  he  seems  to  have 
thought  that  such  a  court  would  have  been  moved  by  the  desire  to  put  the  UK’s 
law  back  in  step  with  that  of  other  States  and  would  consequently  have  given 
effect  to  a  waiver  of  the  type  made  by  the  ITC  in  the  present  case.  This  line  of 
reasoning  is  based  on  the  extremely  controversial  premiss  that  English  courts 
may  overrule  an  established  line  of  cases  on  a  subject  governed  by  an  international 
practice  if  that  practice  should  subsequently  change — a  proposition  espoused 
by  Lord  Denning  MR  in  Trendtex.21  However,  the  problem  that,  if  reliance 
were  placed  solely  on  the  first  principle  noted  above,  the  meaning  of  the  1972 
Order  would  have  changed  after  the  date  of  its  issue — if  that  is  in  truth  a 
problem — would  thereby  be  avoided.22 

Defeated  on  its  main  contention,  the  ITC  offered  an  alternative  line  of 
argument  to  justify  its  immunity  from  the  plaintiff’s  suit.  Even  if  Article 
6  (1)  (a)  of  the  1972  Order  does  cover  ‘anticipatory’  waivers,  nevertheless  this 
exception  does  not  apply  to  waivers  relating  to  contractual  disputes.  Article  23 
of  the  Headquarters  Agreement  requires  the  ITC  to  include  arbitration  clauses 
in  contracts  concluded  with  persons  resident,  and  bodies  incorporated  or  having 
their  principal  place  of  business,  in  the  UK.  Disputes  arising  out  of  such 
contracts  should  thus  be  arbitrated,  and  not  come  to  court,  except  when  the 
award  needs  to  be  enforced — in  which  case  Article  6  (1)  (c)  of  the  Order, 
following  Article  8  (1)  (c)  of  the  Headquarters  Agreement,  creates  an  exception 
to  the  ITC’s  immunity.  ‘A  comprehensive  and  exclusive  code  for  the  resolution 
of  contractual  disputes’23  was  thus  envisaged  by  the  Headquarters  Agreement, 
and  the  1972  Order  should  be  read  in  this  light. 

Bingham  J  rejected  this  contention  for  several  reasons,  not  least  the  plight  in 
which  it  would  leave  wholly  foreign  plaintiffs,  in  contracts  with  whom  the  ITC 
is  under  no  obligation  to  insert  arbitration  clauses.  He  also  observed  that  to 

21  Lord  Denning  there  held  that  English  law  should  be  interpreted  so  as  to  be  in  accord  with 
international  practice  on  the  question  of  State  immunity,  going  on  to  conclude  that,  if  English 
courts  have  done  this  in  past  decisions,  since  which  the  international  practice  has  in  fact  changed, 
English  courts  can  then  change  the  law  to  conform  with  that  new  practice  and  are  not  constrained 
by  the  doctrine  of  precedent  to  adhere  to  those  old  decisions  made  on  the  basis  of  the  past  practice: 
loc.  cit.  above  (n.  12),  at  pp.  S54g-h,  889h-89ob.  His  judgment  is  not  premised  on  the  argument 
that  English  law  should  be  interpreted  so  as  to  avoid  putting  the  UK  in  breach  of  international  law, 
since  it  would  not  have  put  the  UK  in  breach  of  its  international  obligations  if  the  Court  of  Appeal 
had  there  decided  that  foreign  States  should  be  accorded  an  immunity  more  extensive  (absolute) 
than  that  to  which  they  are  entitled  at  international  law  (restrictive)  (cf.  n.  20,  above).  Bingham  J  s 
judgment  in  the  present  case,  therefore,  mirrors  that  of  Lord  Denning  in  the  Trendtex  case,  both 
in  his  treatment  of  international  practice  and  his  interpretation  of  the  doctrine  of  precedent. 

22  Another  possible  argument,  which  the  Court  did  not  consider,  might  be  based  on  Section  1 
(6)  of  the  International  Organizations  Act  of  i968.  Where  a  treaty  requires  the  UK  to  confer  certain 
immunities  on  an  organization  under  English  law,  this  subsection  makes  the  conferment  of  any 
greater  immunities  on  that  organization  ultra  vires.  It  could  have  been  argued  that  Article  8  (1)  (a) 
of  the  Headquarters  Agreement  must  be  interpreted  in  the  light  of  international  practice  with  regard 
to  the  waiver  of  immunity  by  States:  see  text  at  n.  10,  above.  The  ITC  would  then  not  be  entitled 
to  immunity  where  it  had  waived  it  in  circumstances  such  as  those  in  the  present  case,  and  to  have 
adopted  the  ITC’s  interpretation  of  the  i972  Order  would  have  been  to  hold  that  immunities  had 
thereby  been  conferred  on  the  ITC  beyond  those  required  under  the  Headquarters  Agreement. 

23  P.  645E 
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adopt  the  ITC’s  reading  would  be  to  enable  the  ITC  to  benefit  from  breaches 
of  its  obligation  under  Article  23  of  the  Headquarters  Agreement;  for,  if  it  failed 
to  insert  an  arbitration  clause  in  a  contract  in  breach  of  that  duty,  the  plaintiff 
might  not  sue  the  ITC  without  the  latter’s  consent,  despite  the  presence  in  the 
contract  of  an  agreement  to  waive  that  immunity.  The  ITC  had  committed  just 
such  a  breach  in  the  present  case,  since  it  had  failed  to  insist  that  an  arbitration 
clause  be  inserted  in  the  loan  agreement.  Bingham  J  thus  seems  to  have  been 
moved  to  construe  the  1972  Order  in  the  way  that  he  did  at  least  in  part  by  the 
fact  that,  otherwise,  the  ITC  would  have  benefited  from  its  own  wrong  in 
respect  of  the  plaintiff’s  loan  agreement.  However,  this  reasoning  is  rather 
restricted  in  its  scope,  being  essentially  limited  to  the  facts  of  the  present  case; 
for,  even  if  it  is  construed  in  the  way  suggested  by  the  Court,  Article  6  (1)  (a) 
of  the  1972  Order  will  not  always  provide  an  adequate  safeguard  against  the 
ITC’s  breach  of  its  obligation  under  Article  23  of  the  Headquarters  Agreement, 
since  it  may  safely  be  assumed  that  waivers  such  as  that  contained  in  clause  7 
of  the  facility  letter  will  not  be  inserted  into  all  of  the  ITC’s  contracts. 

International  organization — International  Tin  Council — Council  insolvent — 
whether  English  court  has  jurisdiction  to  wind  up  Council  as  an  ‘ unregistered 
company’ — status  of  Council  under  English  law — ‘ proper  law’  of  the  internal  affairs 
of  an  international  organization — compatibility  of  winding-up  order  with  UK's 
treaty  obligations — jurisdiction  of  English  court  to  enforce  alleged  obligation  of 
member  States  to  contribute  to  payment  of  Council's  debts — immunities  of  Council — 
non-immunity  of  Council  from  measures  for  enforcement  of  arbitral  award — whether 
winding-up  order  a  measure  for  the  enforcement  of  an  arbitral  award — Companies 
Act  1985,  Sections  665,  666  (1)  (5),  677 — International  Tin  Council  ( Immunities 
and  Privileges)  Order  1972,  Articles  5,  6  (1)— International  Organizations  Act 
1968,  Section  1  (2),  Schedule  /,  Part  I,  para.  1 — Headquarters  Agreement  1972, 
Articles  2,  4,  5  (7)  (3),  8  (7) — International  Tin  Agreement  1981,  Articles  1, 
3  (3),  13  (7),  4i  (-0 

Case  No.  2.  In  re  International  Tin  Council ,  [1987]  2  WLR  1229,  [  1 987]  1  All 
ER  890,  Ch.D  (Millett  J).  The  major  problem  facing  the  ITC’s  creditors, 
greater  even  than  the  obstacles  posed  by  its  immunities,  has  been  that  the 
organization’s  assets  in  the  UK  appear  to  be  insufficient  to  meet  its  debts.  This 
problem  could  be  overcome,  however,  if  some  means  were  found  to  compel  the 
member  States  to  meet  the  ITC’s  liabilities.  One  method  currently  being 
attempted  is  a  direct  action  by  the  creditors  against  the  member  States,  it  being 
contended  that  the  contracts  and  loan  agreements  entered  into  by  the  ITC  in 
fact  established  direct  legal  relations  between  the  creditors  and  the  member 
States,  so  that  the  latter  can  be  sued  for  payment.24  An  alternative  route  open 
to  the  creditors  is  to  proceed  against  the  ITC  rather  than  the  member  States, 
and  to  seek  to  secure  satisfaction  out  of  the  assets  held  by  the  ITC  in  its  own 
name,  but,  at  the  same  time,  to  find  some  means  whereby  the  member  States 
can  be  compelled  to  enlarge  those  assets  by  paying  to  the  ITC  those  sums 
necessary  to  meet  its  liabilities. The  present  action  is  of  this  second  type. 

24  See  R.J.  Rayner  (Mincing  Lane )  Ltd.  v.  Department  of  Trade  and  Industry  and  others  (24  June 
1987).  The  judgment  of  Staughton  J,  sitting  in  the  Queen’s  Bench  Division  of  the  High  Court,  was 
still  unreported  at  the  time  of  writing. 
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The  petitioner,  Amalgamated  Metal  Trading  Ltd.,  claimed  to  be  owed  £5.3 
million  by  the  ITC.  It  had  obtained  an  arbitral  award  against  the  ITC  for  that 
sum,  availing  itself  of  the  arbitration  clause  in  its  contract  with  the  ITC,  but 
the  ITC  had  failed  to  make  payment.  The  petitioner  company  then  presented 
a  petition  for  the  ITC  to  be  compulsorily  wound  up  by  the  Court  under  the 
Companies  Act  1985.  The  ITC  clearly  cannot  be  wound  up  under  the  powers 
granted  by  that  Act  in  respect  of  ‘registered  companies’,  not  having  undergone 
any  process  of  registration.  The  petitioner,  however,  asked  that  the  ITC  be 
wound  up  under  Part  XXI,  which  relates  to  ‘unregistered  companies’.  The 
power  to  wind  up  such  entities  is  conferred  on  the  courts  by  Section  666. 
Section  665  in  turn  provides  that,  for  the  purposes  of  Part  XXI  of  the  Act,  ‘the 
expression  “unregistered  Company”  includes  .  .  .  any  partnership  (whether 
limited  or  not),  any  association  and  any  company’.25  The  petitioner  argued  that 
the  ITC  comes  within  this  definition;  that  it  is  thus  subject  to  the  compulsory 
winding-up  jurisdiction  of  the  courts  under  Part  XXI;  and  that  the  criteria  for 
the  exercise  of  that  jurisdiction  have  been  fulfilled  in  respect  of  it.  A  liquidator 
should  therefore  be  appointed  by  the  court,  who  should  realize  the  assets  held 
by  the  ITC  and  distribute  the  proceeds  among  its  creditors.  The  most  important 
of  these  assets,  the  petitioner  contended,  is  the  right  which  the  ITC  possesses 
to  demand  of  the  member  States  that  they  perform  their  duty  to  pay  into  the 
hands  of  the  ITC  those  sums  necessary  to  meet  its  liabilities  to  its  creditors.26 
The  petitioner,  along  w'ith  the  ITC’s  other  creditors,  might  then  receive  payment 
in  full,  rather  than  having  to  share  pari  passu  in  a  distribution  of  the  proceeds 
of  its  otherwise  inadequate  assets. 

The  ITC  applied  to  the  Court  to  have  the  petition  struck  out  on  the  ground 
that  the  ITC,  as  an  international  organization,  is  not  subject  to  the  winding-up 
jurisdiction  of  the  courts  under  Part  XXI  of  the  Companies  Act.  Alternatively, 
it  was  contended  that  the  ITC  is  immune  from  being  made  the  subject  of  such 
an  order.  At  this  stage,  two  further  actors  entered  the  proceedings.  Leave  was 
given  for  Kleinwort  Benson  pic,  one  of  the  ITC’s  loan-creditors,  to  join  the 
petitioner  in  opposing  the  ITC’s  motion  to  strike  out;27  and  the  Attorney- 
General  was  given  leave  to  join  the  ITC  in  supporting  the  motion. 

Millett  J  first  examined  the  status  of  the  ITC  in  English  law,  before  moving 
on  to  construe  Section  665  to  see  whether  such  a  body  may  be  considered  to 
fall  within  its  terms.  He  observed  that  the  sixth  International  Tin  Agreement 
(the  ITA)  confers  legal  personality  on  the  ITC  under  international  law  as  an 
international  body  corporate’.28  However,  it  does  not  automatically  follow  that 
the  ITC  has  legal  personality  under  English  law.  Millett  J  explained  this  in 
terms  of  the  ‘fundamental  principle’  of  UK  constitutional  law  that  the  terms  of 


25  Subject  to  certain  exceptions,  which  were  not  material  in  the  present  case. 

26  p  1  p  So"?!. 

27  This  bank  did  not  yet  have  an  arbitration  award  against  the  ITC  in  its  favour,  but  the  Court 

observed  that  it  seemed  to  be  in  a  position  to  get  one. 

28  Millett  I  referred  to  the  judgment  of  the  International  Court  in  the  case  of  Reparation  for 
Injuries  Suffered  in  the  Service  of  the  United  Nations,  ICJ  Reports,  1949.  P-  "74,  quoting  the  passage 
at  p  .85  in  which  the  Court  talks  of  the  power  of  States,  acting  in  sufficient  numbers,  to  create  an 
organization  with  objective  legal  personality,  opposable  even  vis-a-vu r  States  not 

unclear  why  he  did  this;  for  the  international  legal  personality  of  the  I  TC  vis-a-vis  a  non-member 
State  was  not  in  question  in  the  present  case,  the  UK  being  a  member  of  the  ITC  by  virtue  of  its 
undertaking  of  26  May  1982  to  apply  provisionally  the  sixth  ITA. 
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a  treaty,  such  as  the  ITA,  ‘do  not,  by  virtue  of  the  treaty  alone,  have  the  force 
of  law’  in  the  UK.  A  treaty  will  not  alter  UK  law  ‘unless  and  until  enacted  into 
domestic  law  by  or  under  the  authority  of  Parliament’.29  Therefore,  to  ascertain 
the  status  and  capacities  of  the  ITC  in  English  law,  it  is  not  to  the  treaties,  but 
to  the  legislation  and  legislative  instruments  relating  to  the  ITC,  that  one  must 
turn — namely,  the  International  Tin  Council  (Immunities  and  Privileges)  Order 
of  1972  (the  1972  Order),  and  its  parent  statute,  the  International  Organizations 
Act  of  1968. 

Millett  J’s  words30  might  be  read  to  suggest  that,  without  some  form  of 
legislative  intervention,  either  in  the  form  of  a  special  statute  relating  specifically 
to  it  or  an  order  in  council  issued  under  the  International  Organizations  Act, 
an  international  organization  enjoys  no  form  of  existence  under  English  law,31 
unless  the  member  States  should  choose  to  incorporate  it  as  an  ordinary 
commercial  company — a  possibility  the  judge  mentioned.32  This  is  not  necess¬ 
arily  the  case.  First,  if  an  international  organization  enjoys  some  form  of  legal 
existence,  and,  in  particular,  legal  personality,  in  the  legal  system  of  another 
State — whether  by  virtue  of  some  legislative  enactment  or  some  doctrine  of  the 
direct  effect  of  treaties — then  English  courts  should  accord  it  some  similar  form 
of  existence  under  English  law,  including  legal  personality  where  appropriate, 
by  virtue  of  the  rules  of  private  international  law.33  A  second  possibility  is  that, 
if  the  officials  of  an  international  organization  trade  and  acquire  assets  in  its 
name  within  the  jurisdiction,  then  English  courts  might  accord  the  organization 


29  PP-  i237g-i238a;  p.  8g6g-j. 

30  See  also  the  passage  from  the  judgment  of  Bingham  J  in  Standard  Chartered  Bank  v. 
International  Tin  Council,  quoted  at  n.  14,  above,  and  the  comment  on  it  in  n.  15. 

31  The  somewhat  weaker  inference  can  be  made  from  Millett  J’s  judgment  in  the  later  case  of 
Maclaine  Watson  &  Co.  Ltd.  v.  International  Tin  Council,  noted  at  pp.  418-24,  below,  that  whatever 
form  of  legal  existence,  if  any,  international  organizations  might  automatically  enjoy  under  English 
law,  they  do  not  benefit  from  that  form  of  legal  existence  which  is  characterized  by  the  possession 
of  ‘the  legal  capacities  of  a  body  corporate’,  since,  if  they  did,  that  would  make  redundant  the  power 
granted  under  the  International  Organizations  Act  to  issue  orders  in  council  granting  that  form  of 
existence  to  them.  See  his  judgment  in  that  case,  at  p.  513c;  p.  79tg. 

See  the  passage  quoted  at  n.  51,  below.  States  may  agree  that  an  organization  with  international 
purposes  should  be  incorporated  under  a  system  of  municipal  law  in  the  same  way  as  an  ordinary 
commercial  enterprise.  Thus  France,  Luxembourg  and  the  Federal  Republic  of  Germany  created 
a  corporation  under  German  law  to  carry  out  certain  activities  connected  with  the  river  Moselle. 
See  Barberis,  Recueil  des  corns,  179  (1983-I),  p.  157,  at  p.  216.  This  may  be  done  even  where  part 
or  all  of  the  constitution  of  the  organization  is  set  out  in  a  treaty  between  the  member  States.  This 
was  done  in  the  case  of  EUROFIMA,  an  agency  which  finances  railway  stock  in  Europe,  and  which 
was  incorporated  under  Swiss  law:  ibid.,  at  p.  234-  However,  all  of  these  examples  relate  to  cases 
where  it  was  decided  to  set  up  an  organization  under  a  system  of  municipal  law  in  preference  to  an 
entity  with  international  legal  personality,  and,  as  such,  do  not  indicate  that  States  will  treat  it  as  a 
feasible  proposition  that,  once  an  organization  has  been  set  up  on  which  it  has  been  agreed  to  confer 
legal  personality  under  international  law,  it  may  then  be  given  a  parallel  existence  under  a  system 
of  municipal  law  by  incorporating  it  under  the  rules  appropriate  for  an  ordinary  commercial 
company.  The  difficulty  presented  by  such  a  course  is  that  it  will  then  have  two  proper  laws 
governing  its  internal  administration  — international  and  municipal.  On  this  problem,  see  text  at 
nn.  50-6  and  nn.  95-101,  below. 

33  The  view  that  this  might  be  done  was  taken  in  a  letter  from  the  Minister  of  State,  Foreign 
and  Commonwealth  Office,  to  the  Deputy  Governor  of  the  Bank  of  England  dated  8  May  1978- 
see  this  Year  Book,  49  (1978),  at  pp.  346-8.  Millett  J  himself  pointed  out  that  foreign  corporations 
are  accorded  existence  in  English  law  under  the  rules  of  private  international  law:  p.  i23gb-d- 
pp  8973  898a.  However,  there  are  indications  in  his  judgment  of  a  reluctance  to  apply  those  rules 
in  the  case  of  an  international  organization:  p.  1239c;  p.  898b. 
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some  form  of  legal  existence  as  an  unincorporated  association — unincorporated, 
since  it  has  gone  through  none  of  the  recognized  modes  of  incorporation 
provided  in  English  law.  It  would  then  enjoy  no  legal  personality  of  its  own 
under  English  law,  and  acts  done  in  the  name  of  the  organization  by  its  officials 
would  directly  impose  liabilities  on  the  member  States.34  What  Millett  J’s 
judgment  does  appear  to  deny  is  that  an  international  organization  automatically 
enjoys  any  form  of  legal  existence  under  English  law — much  less  legal  person¬ 
ality — by  virtue  simply  of  its  existence  in  international  law.  Nevertheless, 
whatever  the  proper  answer  to  this  question,  Millett  J  did  not  need  to  address 
it  in  the  instant  case,  and  it  would  be  wrong  to  lay  too  much  store  on  possible 
inferences  from  his  judgment. 

Turning,  therefore,  to  the  relevant  UK  legislation,  Section  1  (2)  of  the 
International  Organizations  Act  1968  provides  that,  in  the  case  of  an  international 
organization  falling  within  the  definition  laid  down  in  Section  1  (1),  an  order 
in  council  may  be  issued  decreeing  that  that  organization  shall  enjoy  ‘the  legal 
capacities  of  a  body  corporate’  under  English  law.  No  alternative  formula  is 
there  provided  to  define  the  status  of  an  international  organization  under  English 
law,  and  Article  5  of  the  Order  of  1972  consequently  employs  these  words  in 
respect  of  the  ITC.  Although  the  Order  of  1972  thus  grants  to  the  ITC  ‘the 
legal  capacities  of  a  body  corporate’,  Millett  J  thought  that: 

...  it  is  not  incorporated  thereby,  and  it  is  not  a  statutory  body.  It  is  not  incorporated 
in  the  United  Kingdom  or  anywhere  else.  It  is  neither  an  English  nor  a  foreign 
corporation,  but  the  creation  of  treaty.  Significantly,  Parliament  has  not  granted  it  the 
status,  but  only  the  legal  capacities,  of  a  body  corporate  and  has  not  provided,  as  it  could 
easily  have  done,  that  it  should  be  deemed  to  be  a  company  or  that  it  should  be  capable 
of  being  wound  up  under  the  Companies  Acts.35 

This  passage  must  be  read  carefully.  Under  English  law,  if  a  number  of 
people  come  together  to  achieve  a  common  purpose,  their  association  may  be 
unincorporated:  that  is,  no  separate  legal  person  is  formed,  and  acts  done  in  the 
name  of  the  association  are  in  fact  the  acts  of  its  members.  Alternatively,  their 
association  may  be  incorporated  and  a  new  legal  person  formed,  separate  and 
distinct  from  the  members.36  Several  means  exist  to  form  such  a  fictitious  legal 
person.  The  most  normal  means  is  the  incorporation  of  a  registered  company 
under  the  Companies  Act.  Although  all  fictitious  legal  persons  representing 
associations  of  persons  distinct  from  the  members  may  be  termed  ‘corporations 
or  ‘bodies  corporate’,37  the  phrase  is  more  normally  used  to  refer  to  the  particular 

34  It  would  later  be  argued  in  R.  J.  Rayner  (Mincing  Lane)  Ltd.  v.  Department  of  Trade  and 
Industry  and  others  that  this  is  the  situation  of  an  international  organization  under  English  law,  even 
once  an  order  in  council  under  the  1968  Act  has  been  issued  in  respect  of  it. 

35  p.  I238b-c;  p.  897a-b.  The  latter  was  stipulated  in  the  legislation  relating  to  Building  Societies 
and  Industrial  and  Provident  Societies,  as  Millett  J  went  on  to  note. 

36  This  apparently  clear  distinction  between  the  forms  of  existence  which  an  association  of  persons 
may  take  under  English  law  is  blurred  by  the  existence  of  certain  ‘hybrids’,  enjoying  a  special  legal 
position.  The  English  courts  have  recognized  the  existence  of  associations  which  are  unincorporated, 
and  which  thus  do  not  constitute  legal  persons  separate  and  distinct  from  their  members,  but  which, 
at  the  same  time,  enjoy  certain  of  the  attributes  normally  associated  with  independent  legal 
personality.  See,  e.g.,  the  judgments  of  Lords  MacDermott,  Somervell  and  Keith  in  Bonsor  v. 
Musicians'  Union ,  [1956]  AC  104,  [1955]  3  All  ER  518;  but  note  the  criticisms  made  by  Wedderburn, 
Modern  Law  Review,  20  (1957),  p.  105. 

37  See,  e.g.,  Blackstone’s  Commentaries  on  the  Laws  of  England  (15th  edn.,  1809),  Book  1,  at 
p.  472. 
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subset  of  those  entities  formed  by  incorporated  companies.  It  is  in  the  latter 
sense  that  Millett  J  seems  to  have  thought  the  words  ‘body  corporate’  were 
employed  in  the  1968  Act  and  the  1972  Order,38  and  it  is  in  this  sense  that  he 
used  them  in  the  passage  quoted  above.  Likewise,  although  the  term  ‘incorpor¬ 
ation’  may  be  used  to  describe  the  various  legal  processes  by  which  the  different 
forms  of  incorporeal  legal  persons  known  to  English  law  are  created,  the  term 
is  more  usually  employed  to  describe  the  particular  process  appropriate  to  the 
creation  of  just  one  of  them:  namely,  the  incorporated  company;  and  it  was  in 
the  latter  sense  again  that  Millett  J  appears  to  have  used  this  term.  That  this  is 
so  is  made  clear  by  the  fact  that,  if  he  were  using  these  terms  in  their  broader 
senses,  then  the  passage  quoted  above  would  represent  a  denial  that  the  ITC 
possesses  the  status  of  a  separate  legal  person  in  English  law,  distinct  from  its 
member  States;  for  he  denied  that  the  Order  of  1972  ‘incorporated’  the  ITC, 
or  that  it  is  ‘incorporated’  at  all,  under  English  law,  denied  that  it  is  a  ‘corporation’ 
under  English  law,  and  stated  that  it  does  not  enjoy  the  status  of  a  ‘body 
corporate’  under  English  law.  It  was  unnecessary  for  Millett  J  in  the  present 
case  to  decide  the  wider  issue  of  whether  the  ITC  enjoys  legal  personality  under 
English  law,  since  Part  XXI  of  the  Companies  Act  embraces  associations  that 
constitute  legal  persons  separate  from  their  members  and  those  that  do  not. 
Indeed,  he  made  clear  later  in  his  judgment  that  he  was  not  determining  whether 
the  ITC  is  solely  an  unincorporated  association  in  the  eyes  of  English  law  or 
whether  it  has  undergone  some  process  of  incorporation  (in  the  broader  sense 
of  the  term).39  This  controversial  question  fell  to  be  considered  later,  in  the 
direct  actions  brought  by  the  ITC’s  creditors  against  the  member  States.40 

Understood  in  this  light,  the  passage  quoted  above  bears  the  following  sense. 
Although  the  Order  of  1972  granted  to  the  ITC  the  legal  capacities  appropriate 
to  an  incorporated  company  under  English  law,  it  did  not  thereby  incorporate 
it  as  a  company  or  confer  on  it  the  status  of  an  incorporated  company;  nor  did 
the  Order  decree  that  the  ITC  should  be  deemed  to  be  an  incorporated  company 
for  the  purposes  of  English  law.  The  reasons  for  this  are  obvious.  If  the  ITC 
were  to  fall  within  the  category  of  entities  described  by  the  term  ‘(incorporated) 
company’  in  English  law,  it  would  automatically  become  subject  to  all  the  rules 
relating  to  these  entities— for  example,  their  duties  to  pay  taxes— many  of  which 
would  not  be  appropriate  to  an  international  organization  such  as  the  ITC,  and 
the  application  of  which  might  put  the  LTK.  in  breach  of  its  obligations  under 
the  ITA  and  the  Headquarters  Agreement.41  Since  the  ITC,  therefore,  is  not 
to  be  classed  as  a  ‘company’  in  English  law,  it  is  not  caught  by  Section  665  of 
the  Companies  Act,  in  so  far  as  that  section  applies  to  ‘any  company’. 
Nevertheless,  Section  665  is  not  confined  to  companies,  and  is  ‘plainly  capable’ 

See  also  IVlillett  J  s  judgment  in  the  later  case  of  Maclaine  Watson  Co.  Ltd.  v.  International 
Tin  Council  (No.  2),  and  the  comments  made  on  it  in  the  text  at  nn.  108-1 1,  below;  and  Staughton 
J  s  judgment  in  the  subsequent  case  of  R.  J.  Ravner  (Mincing  Lane)  Ltd.  v.  Department  of  Trade 
and  Industry  and  others,  which  is  as  yet  unreported. 

38  p.  1239^  p.  8g8d. 

40  See  R.  J.  Rayner  (Mincing  Lane)  Ltd.  v.  Department  of  Trade  and  Industry  and  others,  as  yet 
unreported.  Staughton  J  in  his  judgment  in  that  case  did  not  understand  Millett  J  to  have  come  to 
any  conclusion  on  this  point,  thus  indicating  that  he  understood  him  as  having  used  the  terms  in 
question  in  their  narrower  senses. 

For  example,  Article  16  of  the  I  I  A  provides  that  the  1  FC  shall  be  granted  exemption  from 
taxation  to  the  extent  necessary  to  enable  it  to  discharge  its  functions  under  the  ITA. 
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of  applying  to  bodies  such  as  the  ITC  which  have  been  accorded  'the  capacities 
of  a  body  corporate’  under  English  law,  whatever  that  might  mean  in  terms  of 
its  legal  personality;  for  that  section  embraces  ‘any  association’,  whether  it  be 
incorporated  or  unincorporated  (in  the  broader  sense  of  those  terms).42  However, 
although  Section  665  is  capable  of  being  understood  to  apply  to  the  ITC,  Millett 
J  did  not  think  that  it  necessarily  follows  that  it  should  be  understood  to  do  so: 

That  depends  on  the  presumed  intention  of  Parliament  in  enacting  section  665,  for 
the  fact  that  an  organisation  has  been  recognised  by  our  domestic  legislation  and  granted 
the  legal  capacities  of  a  body  corporate  is  not  by  itself  sufficient  to  make  it  subject  to 
the  winding  up  jurisdiction.43 

Three  major  factors  prompted  Millett  J  to  reject  the  application  of  that  section 
to  the  ITC.  First,  he  observed  that,  if  a  winding-up  order  were  made  in  respect 
of  the  ITC,  that  would  be  to 

put  an  end  to  the  continued  existence  and  operation  of  the  ITC  as  provided  by  the 
treaties.  All  the  powers  of  the  ITC  over  its  assets  .  .  .  would  cease,  at  least  in  the  United 
Kingdom.  The  organisational  and  administrative  machinery  provided  by  the  Agreement 
[the  ITA]  would  be  displaced.  The  powers  of  the  ITC  and  its  executive  chairman,  which 
include  the  administration  of  the  Agreement,  would  become  vested  in  the  liquidator. 
The  ITC  could  no  longer  carry  out  any  of  its  functions,  at  least  in  the  United  Kingdom, 
the  place  where  the  Agreement  requires  it  to  carry  on  its  activities.  It  would  be  compelled, 
by  the  decision  of  the  court  of  a  single  member  state,  to  remove  its  headquarters  from 
the  United  Kingdom,  a  matter  which  under  the  terms  of  the  Agreement  is  for  the 
members  by  a  prescribed  majority  to  decide.44 

If  he  were  to  make  such  an  order,  Millett  J  concluded,  he  would  be  putting  the 
UK  in  breach  of  its  obligations  under  the  ITA.45  He  did  not  attempt  to  detail 
the  provisions  which  would  be  breached;  but  there  was  little  need  to  do  this: 
not  only  were  many  obvious,46  but  also,  by  negating  many  of  the  institutional 
provisions  of  the  ITA  and  thus  thwarting  the  attainment  of  its  ends,  the  UK 
would  be  frustrating  the  achievement  of  the  very  object  and  purpose  of  that 
treaty,  so  committing  a  clear  breach  of  international  law.4'  This  being  the 


4*  p.  I239f;  p.  898d.  43  p.  I239g;  p.  898d-e.  44  p.  pp.  9ooh-9o.a. 

45  pp.  i24ic-d  and  1242b;  pp.  899g  and  9oia.  See  also  p.  1245b;  p.  9o2h  j. 

4«  For  example,  Article  13,  which  provides  that  the  executive  chairman  and  staff  of  the  1  1C  are 
not  to  be  given  instructions  by  the  government  of  any  member  State;  which  States  also  thereby 
undertake  not  to  seek  to  influence  these  persons  in  the  discharge  of  their  responsibilities. 

47  First,  there  would  be  a  clear  breach  of  the  obligation  of  customary  international  law  which  is 
imposed  on  the  parties  to  every  treaty  not  to  act  in  such  a  way  as  to  frustrate  the  achievement  o 
the  object  and  purpose  of  that  treaty:  case  concerning  Military  and  Paramilitary  Activities  in  and 
against  Nicaragua  (Merits),  ICJ  Reports ,  1986,  p.  14  at  paras.  270-6;  Reservations  to  the  Genocide 
Convention,  ICJ  Reports,  x95i,  P-  *5  at  p.  21.  Moreover,  in  the  present  case,  there  would  also  e 
breach  of  a  specific  treaty  obligation  under  the  ITA;  for  Article  4.  imposes  on  member  States  the 
duty  to  use  their  best  endeavours  and  to  co-operate  to  promote  the  attainment  of  the  objectives  o 

the  ITA  set  out  in  Article  1.  IT, 

It  is  interesting  to  note  that  Millett  J  referred  solely  to  the  obligations  of  the  UK  under  the  ITA 
and  did  not  advert  to  the  many  similar  breaches  which  the  UK  would  simultaneously  commit  o 
its  obligations  to  the  ITC  under  the  Headquarters  Agreement  of  i972.  Considering  that  obhgation 
under  (he  former  treaty  are  owed  to  States,  whereas  obligations  under  the  latter  are  owed  to  the 
ITC,  this  might  be  thought  to  reveal  a  reluctance  to  bring  breaches  of  Internationa  law  committe 
vis-a-vis  international  organizations  within  the  purview  of  the  principle  that  English  law  should 
wherever  possible,  be  construed  so  as  to  avoid  putting  the  UK  in  breach  of  its  obligations  unde 
international  law.  This  possible  impression  is  dispelled,  however,  in  other  passages  of  Millett  J  s 
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consequence  of  applying  the  winding-up  jurisdiction  of  Part  XXI  to  the  ITC, 
Millett  J  concluded  that  Section  665  should  not  be  read  to  embrace  the  ITC 
and  so  bring  it  within  that  jurisdiction.  In  so  doing,  he  appealed  to  the  well- 
established  principle — which  he  described  as  a  ‘constitutional  practice’48 — that 
general  words  in  a  statute  should  be  given  a  more  limited  meaning  than  they 
are  in  fact  capable  of  bearing  where,  if  they  were  not  construed  in  a  more  limited 
sense,  the  UK  would  be  put  in  breach  of  its  obligations  under  international 
law.49 

As  a  second  ground  for  his  decision,  Millett  J  began  by  quoting  with  approval 
two  passages  from  Jenks’s  book  The  Proper  Law  of  International  Organisations 
(1962),  in  one  of  which  the  author  remarks: 

If  a  body  has  the  character  of  an  international  body  corporate  the  law  governing  its 
corporate  life  must  necessarily  be  international  in  character;  it  cannot  be  the  territorial 
law  of  the  headquarters  of  the  body  corporate  or  any  other  municipal  legal  system  as 
such  without  destroying  its  international  character.  The  law  governing  its  corporate  life 
will  naturally  cover  such  matters  as  .  .  .  financial  matters,  .  .  .  the  rules  governing  the 
dissolution  or  winding  up  of  the  body,  and  the  disposal  of  the  assets  in  such  a 
contingency.50 

He  then  continued: 


An  international  organisation  like  the  ITC,  whether  incorporated  or  not,  is  merely 
the  means  by  which  a  collective  enterprise  of  the  member  states  is  carried  on,  and 
through  which  their  relations  with  each  other  in  a  particular  sphere  of  common  interest 
are  regulated.  Any  attempt  by  one  of  the  member  states  to  assume  responsibility  for  the 
administration  and  winding  up  of  the  organisation  would  be  inconsistent  with  the 
arrangements  made  by  them  as  to  the  manner  in  which  the  enterprise  is  to  be  carried 
on  and  their  relations  with  each  other  in  that  sphere  regulated.  Sovereign  states  are  free, 
if  they  wish,  to  carry  on  a  collective  enterprise  through  the  medium  of  an  ordinary 
commercial  company  incorporated  in  the  territory  of  one  of  their  number.  But  if  they 
choose  instead  to  carry  it  on  through  the  medium  of  an  international  organisation,  no 
one  member  state,  by  executive,  legislative  or  judicial  action,  can  assume  the  management 
of  the  enterprise  and  subject  it  to  its  own  domestic  law.  For  if  one  could,  then  all  could; 
and  the  independence  and  international  character  of  the  organisation  would  be  fragmented 
and  destroyed.51 


Section  665  should  therefore  be  construed  so  as  not  to  bring  the  ITC  within 
the  winding-up  jurisdiction  of  the  English  courts.52 

Millett  J  thus  considered  the  matter  from  a  broader  perspective  than  that 
afforded  by  the  proposition  that  English  law  should  be  construed,  where 
possible,  to  be  compatible  with  the  UK’s  obligations  under  international  law. 
Irrespective  of  whether  subjecting  the  ITC  to  the  winding-up  jurisdiction  of 
the  English  courts  would  be  compatible  with  the  UK’s  international  obligations 

judgment  (pp.  i24ie-f  and  i247b-c;  pp.  8pgh-j  and  (jcqf),  which  are  noted  in  n.  49  and  in  the  text 
at  nn.  70-1,  below. 


JK  He  referred  to  the  case  of  Inland  Revenue  Commissioners  v.  Collco  Dealings  Ltd.,  [1962]  AC  1, 
[1961]  1  All  ER  762,  in  support  of  this  principle:  pp.  1243b-  i244g;  pp.  9oih-902f.  ' 

49  Using  similar  reasoning,  Millett  J  concluded  that,  if  the  ITC  in  fact  does  fall  within  that 
jurisdiction,  the  Court  should  nevertheless  instruct  the  liquidator  to  respect  the  inviolability  of  the 
ITC’s  archives  and  its  premises  in  order  that  the  UK  be  not  put  in  breach  of  its  obligations  under 
Articles  4  and  5  of  the  Headquarters  Agreement:  p.  i24ie-f;  p.  899h-j. 

p.  i24sd-f;  p.  903a-c.  This  passage  can  be  found  at  p.  3  of  Jenks's  book, 
p.  12463-d;  p.  gojUh.  52  „ 

^  °  P-  I240d;  p.  903J. 
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under  the  ITA  and  the  Headquarters  Agreement,  the  intervention  of  English 
law  and  legal  administration  into  the  internal  affairs  of  an  international 
organization  such  as  the  ITC  was  something  which  should  be  avoided.  Although 
the  Order  of  1972,  by  conferring  on  the  ITC  the  legal  capacities  of  a  body 
corporate,  has  given  that  organization  some  form  of  existence  in  English  law  in 
order  that  it  may  make  transactions  governed  by  that  legal  system,  it  does  not 
follow  that  the  law  which  regulates  the  internal  affairs  of  the  ITC,  and,  in 
particular,  its  dissolution  and  its  w'inding-up,  is  English  law.  Indeed,  as  Millett 
J  remarked,  the  law  properly  governing  those  matters  in  the  case  of  the  I  T  C  is 
international  law'  and  international  law'  alone.  In  those  circumstances,  for  the 
English  courts  to  subject  the  regulation  of  those  matters  to  the  rules  of  English 
law  w'ould  be  ‘incompatible  with  the  independence  and  international  character 
of  the  organisation’.53 

Connected  with  this  second  reason  w'as  a  third.  As  Millett  J  noted,  if  the  Court 
were  to  wind  up  the  ITC,  that  w'ould  interfere  with  ‘whatever  arrangements  the 
member  states  may  make  to  deal  w'ith  the  unforeseen  situation  which  has  arisen 
and  to  contribute  to  or  make  good  the  shortfall’.54  Since  this  was  clearly 
undesirable,  the  ITC  should  not  be  deemed  subject  to  the  winding-up  jurisdic¬ 
tion  under  Part  XXI.  It  is  possible  that  Millett  J  was  moved  partly  by  the 
practical  consideration  that,  as  was  common  knowledge,  attempts  were  being 
made  on  the  international  plane  at  the  time  of  his  judgment  to  deal  with  the 
situation  caused  by  the  insolvency  of  the  ITC,  and  it  would  be  preferable  not 
to  hamper  them  by  adding  to  the  already  complex  situation  caused  by  the  ITC’s 
failure  a  new  and  complicating  factor,  such  as  an  attempt  to  wind  it  up.  However, 
his  reluctance  to  hold  the  ITC  subject  to  the  winding-up  jurisdiction  also  seems 
to  have  sprung  from  his  belief  that,  just  as  international  law  is  the  law  which 
properly  governs  the  ITC’s  corporate  life,  so  the  proper  means  for  conducting 
the  management  of  the  internal  affairs  of  that  organization  are  to  be  found  in 
the  institutions  of  international  law,  such  as  diplomatic  negotiation,  and  the 
proper  fora  to  adjudicate  on  any  legal  questions  which  might  arise  in  the  course 
of  that  management  are  likewise  international.  The  English  courts  should 
therefore  not  assume  any  role  in  the  regulation  and  management  of  the  internal 
affairs  of  an  international  organization  such  as  the  ITC,  even  if,  in  so  doing, 
they  were  to  be  guided  by  the  international  legal  rules  properly  governing  that 
sphere.55  It  followed  that  the  problems  created  by  the  ITC’s  insolvency  should 
be  settled  by  negotiation  between  the  member  States,  and  the  English  courts 
should  avoid  interfering  with  that  process.  He  thus  observed: 

The  exercise  of  the  jurisdiction  would  constitute  an  interference  by  the  court  with  the 
ability  of  the  executive,  albeit  in  a  limited  sphere,  to  conduct  its  relations  with  foreign 
states,  a  function  which  under  our  constitution  is  reserved  to  the  Royal  Prerogative,  and 
with  the  ability  of  other  sovereign  states  to  conduct  their  relations  with  each  other.56 

Millett  J  concluded  that  the  ITC  lies  outside  the  scope  of  Part  XXI  of 
the  Companies  Act.  He  also  observed  that,  if  the  ITC  had  been  subject  to  the 

53  p.  1245c;  pp.  9O2j~903a.  PP-  I242h-i243a;  p.  901a. 

55  See  the  passage  quoted  at  n.  51,  above,  especially  the  reference  to  national  courts  assuming 
the  management  of  an  international  organization. 

56  p.  1245c;  p.  902j.  Millett  J  further  developed  his  reasoning  on  the  proper  law  of  an  international 
organization  in  the  later  case  of  Maclaine  Watson  &  Co.  Ltd.  v.  International  Tin  Council,  noted  at 
pp.  418-24,  below.  See  especially  the  comments  in  the  text  at  nn.  95-101  and  103,  below. 
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jurisdiction  created  by  that  Part,  problems  would  have  been  caused  by  the 
application  of  several  of  its  provisions,  although  he  did  not  consider  these  as 
pointing  conclusively  to  the  fact  that  the  ITC  should  be  placed  outside  that 
jurisdiction.  First,  Section  666  (5)  (c)  of  the  Companies  Act  provides  that  an 
unregistered  company  may  be  wound  up  on  the  ground  that  it  is  just  and 
equitable  to  do  so.  Millett  J  thought  it  inconceivable  that  the  English  courts 
could  consider  making  an  order  to  wind  up  a  solvent  international  organization 
on  the  ground  that  the  conduct  of  some  of  its  member  States  made  it  just  and 
equitable  to  bring  their  association  to  an  end.  To  attempt  to  apply  the  standards 
relevant  to  an  English  company  to  such  a  question  would  not  be  appropriate  in 
the  case  of  an  international  organization,  whose  member  States  conduct  their 
relations  under  the  very  different  standards  current  in  international  relations 
and  international  law;5'  and  to  attempt  to  judge  whether  their  conduct  was  just 
and  equitable  by  international  standards  would  take  the  English  courts  into 
what  is  for  them  a  ‘judicial  no-man’s  land’  of  the  type  described  by  Lord 
Wilberforce  in  Buttes  Gas  and  Oil  Co.  v.  Hammer  {Nos.  2  and  3), 58  since  they 
would  then  have  to  ‘review  the  transactions’  of  a  whole  host  of  sovereign  States 
without  any  judicial  or  manageable  standards’  to  guide  them.59  ‘Such  questions 
are  not  justiciable  by  domestic  courts’,  Millett  J  concluded:  ‘They  must  be 
solved  by  diplomacy,  not  domestic  litigation.’60 

Secondly,  Millett  J  observed  that  Section  671  of  the  Companies  Act  could 
not  be  applied  to  the  winding-up  of  an  international  organization  either.  This 
section  provides  that  those  who  are  liable  to  pay  or  contribute  to  the  payment 
of  any  debt  or  liability  of  the  body  to  be  wound  up61  must  pay  into  the  hands 
of  that  body  all  sums  thus  due  in  order  that  they  might  form  part  of  the  body’s 
assets  and  so  be  available  for  distribution  to  its  creditors  in  the  winding-up.  As 
has  been  noted  above,62  the  petitioner  alleged  that  the  member  States  are  under 
just  such  a  duty  to  pay  into  the  hands  of  the  ITC  those  sums  necessary  to  meet 
the  liabilities  which  it  has  incurred  under  English  law  in  the  course  of  its 
operations.  Indeed,  it  was  the  enforcement  of  this  duty  by  means  of  the 
appointment  of  a  liquidator,  who  would  compel  the  member  States  to  perform 
their  obligation  in  pursuance  of  Section  671,  that  constituted  the  major  objective 
of  the  present  petition.  Millett  J  did  not  examine  whether  the  member  States 
are  in  fact  under  such  an  obligation  to  the  ITC;63  for,  in  so  far  as  such  obligations 
might  be  held  to  exist,  they  would: 

depend  on  the  provisions  of  the  organisation’s  constitution,  that  is  to  say  the  treaty 
which  creates  it  and  which  constitutes  the  contract  between  the  members  under  which 


Millett  J  s  respect  for  the  proper  law  of  an  international  organization  is  thus  once  again 

aP5P9a^ut'  ,  68  [1982]  AC  888,  [1981]  3  All  ER  616. 

1  he  reluctance  of  Millett  J  to  countenance  the  prospect  of  an  inquiry  into  the  justice  and 
equitableness  of  the  conduct  of  the  member  States  of  an  international  organization  echos  the  refusal 
of  the  House  of  Lords  in  the  Buttes  case  to  examine  the  motives  of  Sharjah  and  Iran  in  entering 
into  their  arrangement  with  regard  to  Abu  Musa:  loc.  cit.  above  (n.  58),  at  p.  937h  and  p.  633c 
The  potential  for  embarrassment  of  the  UK  in  the  conduct  of  its  foreign  relations  which  is  raised 
by  such  an  inquiry  is  also  obvious.  60  p  I24Ig.  p  900a 

Or  to  pay  or  contribute  to  the  payment  of  any  sum  for  the  adjustment  of  the  rights  of  the 
members  among  themselves,  or  to  pay  or  contribute  to  the  payment  of  the  costs  and  expenses  of 
windmg  up  that  body.  62  See  text  at  n  ^  aboye 

He  also  avoided  commenting  on  this  question  in  the  later  case  of  Maclaine  Watson  &  Co  Ltd 
v.  International  Tin  Council :  see  text  at  n.  103,  below. 
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the  liability  arises.  To  enforce  such  obligations  would  require  the  court  to  interpret  and 
enforce  the  treaty,  but  it  is  well  established  that  the  court  has  no  jurisdiction  to  do  so: 
see  British  Airways  Board  v.  Laker  Airways  Ltd.  [1984]  Q.B.  142,  192  and  [1985]  A.C. 
58,  85-86  per  Lord  Diplock  [[1983]  3  All  ER  375  and  [1984]  3  All  ER  39].  .  .  .  [T]he 
interpretation  and  enforcement  of  a  treaty  between  two  or  more  states  are  not  matters 
on  which  the  decision  of  the  courts  of  one  party  is  binding  on  the  other  or  others.  .  .  . 
The  assumption  of  jurisdiction  by  the  court  would  transgress  the  general  and  basic 
principle  of  law  stated  by  Lord  Kingsdown  in  Secretary  of  State  in  Council  of  India  v. 
Kamachee  Boye  Sahaba  (1859)  13  Moo.  P.C.C.  22,  75:  'The  transactions  of  independent 
states  between  each  other  are  governed  by  other  laws  than  those  which  municipal  courts 
administer:  such  courts  have  neither  the  means  of  deciding  what  is  right,  nor  the  power 
of  enforcing  any  decision  which  they  may  make.’64 

An  attempt  to  circumvent  this  difficulty  might  be  made  by  arguing  that, 
although  the  alleged  obligations  of  the  member  States  to  indemnify  the  ITC 
are  obligations  of  international  law  flowing  from  the  ITA,  Section  671  (1)  refers 
to  obligations  tout  court ,  thus  embracing  obligations  arising  under  any  legal 
system,  including  treaty  obligations  arising  under  international  law.  This  being 
so,  Section  671  (2),  by  stating  that  every  person  who  is  under  such  an  obligation 
‘is  liable  to  contribute’  the  sums  thus  due,  imposes  on  the  member  States  an 
obligation  of  English  law  to  make  such  contributions,  parallel  to  their  alleged 
international  legal  obligation  under  the  ITA.  Since  the  English  courts  clearly 
have  jurisdiction  to  enforce  obligations  of  English  law,  even  if  they  have  no 
jurisdiction  to  enforce  obligations  of  international  law  as  such,  they  can  thus 
enforce  the  obligations  of  the  member  States  to  indemnify  the  ITC  in  respect 
of  its  liabilities.  Millett  J,  however,  rejected  this  argument.  The  difficulty  which 
lies  in  the  way  of  the  application  of  Section  671  in  respect  of  the  ITC  goes 
beyond  the  fact  that  English  courts  can  only  enforce  obligations  under  English 
law  and,  in  so  far  as  treaty  obligations  under  international  law  are  not 
automatically  translated  into  obligations  of  English  law,  there  is  nothing  for  the 
courts  to  enforce.  English  courts  are  unwilling  to  act  as  the  enforcers  of  States 
treaty  obligations  for  the  reasons  which  Millett  J  found  stated  by  Lord 
Kingsdown  in  Secretary  of  State  in  Council  of  India  v.  Kamachee  Boye  Sahaba, 
the  relevant  part  of  which  he  quoted  in  the  passage  excerpted  above.  That  being 
so,  Millett  J  was  unwilling  to  interpret  Section  671  in  the  way  suggested: 


Parliament  cannot  be  taken  to  have  intended  to  confer,  by  general  words  alone,  the 
jurisdiction  to  interpret  the  terms  of  an  international  treaty  and  to  enforce  the 
obligations  arising  thereunder  between  independent  sovereign  states  a  jurisdiction  at  once 
unprecedented  and  incompatible  with  basic  principles  of  English  law. 

Such  obligations  can  only  be  enforced  ‘sovereign  against  sovereign  in  the 

ordinary  course  of  diplomatic  pressure  .  .  ,.  .  c  , 

The  finding  that  the  ITC  is  not  subject  to  the  winding-up  jurisdiction  of  the 
English  courts  under  Part  XXI  of  the  Companies  Act  was  sufficient  to  dispose 
of  the  present  case.  The  ITC,  however,  had  raised  an  alternative  plea  in  support 
of  its  motion  to  strike  out  the  present  petition:  namely,  that,  even  if  the  1  1  C  1S 
subject  to  the  jurisdiction  granted  by  Part  XXI,  it  enjoys  immunity  from  being 
wound  up  by  virtue  of  Article  6  (1)  of  the  Order  of  1972,  which  grants  the  ITC 


64  pp.  I24ih-i242d;  p.  900C  f 


65  p.  i244h;  p.  9Q2g. 


66  p.  i242d;  p.  9Qof. 
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‘immunity  from  suit  and  legal  process’.  Although  not  strictly  necessary  for  the 
decision  of  the  present  case,  Millett  J  thought  that  he  should  deal  with  this 
contention,  since  it  had  been  fully  argued  before  him.67 

The  petitioner  argued  that  the  general  grant  of  immunity  made  in  Article  6 
(i)  of  the  Order  of  1972  does  not  extend  to  the  case  of  a  winding-up  order;  for, 
although  that  article  confers  on  the  ITC  immunity  from  ‘suit  and  legal  process’, 
a  winding-up  order  is  not  a  ‘suit’,  nor  is  it  a  ‘legal  process’,  construing  the  latter 
to  mean  a  measure  by  way  of  execution.  Millett  J  disagreed.  The  phrase  ‘suit 
and  legal  process’  covers  all  forms  of  adjudicative  and  enforcement  jurisdiction, 
he  thought,  and  thus  includes  the  winding-up  process.68  If  there  was  any 
ambiguity  in  this  respect,  the  Order  should  be  construed  in  the  light  of  Article 
8  ( 1 )  of  the  Headquarters  Agreement,  which  provision  it  was  meant  to  implement, 
since  ‘any  ambiguity  in  an  enactment  passed  in  fulfilment  of  an  obligation 
undertaken  by  treaty  is  to  be  resolved  if  possible  so  as  to  bring  the  enactment 
into  conformity  with  the  treaty  obligation’.69  That  provision  stipulates  that  the 
ITC  shall  enjoy  immunity  from  jurisdiction  and  enforcement’  under  English 
law,  and  so  clearly  covers  a  winding-up  order.  Furthermore,  Millett  J  observed 
that  the  reason  that  the  Order  of  1972  uses  the  phrase  ‘suit  and  legal  process’ 
is  that  this  is  the  only  formula  which  may  be  employed  in  an  order  in  council 
issued  under  the  International  Organizations  Act  where  immunities  are  to  be 
conferred  on  an  international  organization.70  Since  that  Act  is  an  enabling 
statute,  which  is  intended  to  facilitate  the  regulation  of  the  position  under 
English  law  of  all  manner  of  international  organizations,  both  present  and 
future,  the  more  restrictive  meaning  put  on  the  disputed  phrase  by  the  petitioner 
must  be  rejected,  and  the  wider  meaning  preferred  ‘in  order  to  enable  the  as 
yet  unknown  requirements  of  future  treaties  to  be  met’.71 

Having  thus  failed  to  establish  that  the  process  of  winding-up  is  not  caught 
by  the  general  grant  of  immunity  in  the  Order  of  1972,  the  petitioner  next 
contended  that  a  petition  for  the  winding-up  of  the  ITC  on  the  grounds  of  its 
insolvency,  presented  by  a  creditor  with  an  arbitral  award  in  its  favour,  falls 
within  the  exception  to  the  ITC’s  immunity  from  ‘suit  and  legal  process’  created 
by  Article  6  (1)  (c)  of  the  Order,  which  provides  that  that  immunity  does  not 
apply  to  a  proceeding  ‘in  respect  of  the  enforcement  of  an  arbitral  aw^ard’. 
Millett  J  rejected  this  proposition  for  four  reasons.  First,  ‘a  winding  up  petition 
is  a  means  of  recovering  a  debt,  not  of  enforcing  a  judgment  or  award, 
which  merely  establishes  the  existence  of  the  debt  and  is  not  a  procedural 
requirement’.72  Secondly,  if  such  a  petition  were  to  be  granted,  then  the  ITC’s 
assets  would  be  distributed  pari  passu  among  all  of  its  creditors,  and  not  just  to 
that  creditor  presenting  the  petition.  It  is  thus  difficult  to  regard  a  petition  for 
the  winding-up  of  the  ITC  as  being  directed  solely  to  the  enforcement  of  an 
arbitration  award  and  so  falling  within  the  exception  to  the  ITC’s  immunity 
created  by  Article  6  (1)  ( c ) .  Thirdly,  far  from  enforcing  an  arbitration  award, 

p.  1246c,  p.  903j.  hH  p.  1247c!;  p.  9c>4g.  69  p.  1247c;  p.  904e-f. 

70  Section  1  (2)  and  Schedule  I,  Part  I,  para.  1. 

”  P'  I247c;  P- 904b  72  pp.  i247h-i248a;  p.  905b. 

p.  1248a;  p.  905c.  Even  if  it  were  contended  that  only  those  creditors  with  arbitration  awards 
in  their  favour  could  prove  in  the  winding-up,  there  would  still  be  problems  in  considering  a 
winding-up  petition  as  tailing  within  Article  6(1)  (c).  That  subparagraph  creates  an  exception  to 
the  immunity  of  the  ITC  in  the  case  of  the  enforcement  of  a  single  arbitral  award  ('an  arbitral 
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a  winding-up  order  would  prevent  this.'4  The  winding-up  of  a  body  precludes 
its  creditors  from  enforcing  against  it  any  judgments  or  awards  which  they 
might  have  obtained,  the  petitioner  included.  It  prevents  the  body’s  assets  being 
distributed  on  a  ‘first  come,  first  served’  basis  with  the  result  that,  where  the 
body’s  assets  are  insufficient  to  meet  all  of  its  debts,  creditors  who  are  not  quick 
off  the  mark  get  only  part  satisfaction  of  their  claims  or  even  no  satisfaction  at 
all.  Instead  it  confers  on  all  the  body’s  creditors  the  right  to  share  pari  passu  in 
a  distribution  of  the  proceeds  realized  from  its  assets  in  full  satisfaction  of  their 
claims.  Fourthly,  Millett  J  observed  that: 

In  the  context  of  sovereign,  diplomatic  and  other  immunity,  a  crucial  distinction  is 
made  between  the  adjudicative  and  enforcement  jurisdictions.  Waiver  of  immunity  from 
the  one  does  not  waive  immunity  from  the  other,  even  in  respect  of  the  same  claim.76 

If  care  has  to  be  exercised  in  respecting  this  distinction  in  the  case  of  waiver, 
similar  caution  is  required  in  analysing  exceptions  to  immunity  created  by  a 
treaty  or  enactment.  He  noted  that  the  ITC  enjoys  complete  immunity  from 
the  adjudicative  jurisdiction  of  the  English  courts  in  respect  of  claims  arising 
from  its  commercial  activities.  In  so  far  as  such  claims  might  arise  out  of 
contracts  concluded  with  persons  resident  in  the  UK  or  a  body  incorporated  or 
having  its  principal  place  of  business  in  that  country,  they  are  meant  to  be 
settled  by  arbitration  in  pursuance  of  the  arbitration  clauses  which  the  ITC  is 
obligated  to  insert  into  its  contracts  with  such  persons  and  bodies  by  virtue  of 
Article  23  of  the  Headquarters  Agreement.  Paragraph  6(1)  (c)  of  the  1972  Order 
removes  the  ITC’s  immunity  solely  in  relation  to  the  enforcement  against  it  of 
an  ensuing  award.  Millett  J  concluded:  In  respect  of  its  commercial  activities, 
therefore,  the  ITC  enjoys  complete  immunity  from  the  court’s  adjudicative 
jurisdiction,  and  has  only  a  limited  exposure  to  its  enforcement  jurisdiction.’76 
The  question  thus  becomes:  which  type  of  jurisdiction  is  exercised  in  a  winding- 
up  action — adjudicative  or  enforcement?  Although  he  did  not  feel  that  he  needed 
to  decide  this  question  in  the  present  case,  having  other  grounds  for  his  decision, 
Millett  J  doubted  that  the  enforcement  jurisdiction  of  the  court  is  involved  at 
all  in  the  winding-up  process.  A  petition  for  the  winding-up  of  a  debtor-body 
launches  the  court  on  a  new  process  of  adjudication,  separate  and  distinct  from 
any  previous  adjudication  involving  the  establishment  of  the  petitioner  s  debt, 
in  which  the  issue  is  not  whether  the  petitioner  and  the  body’s  other  creditors 

award’),  and  not  for  the  collective  enforcement  of  several  arbitral  awards,  which  is  what  such  a 
winding-up  petition  would  be.  Although,  if  such  a  phrase  occurred  in  an  ordinary  English  statute, 
the  singular  form  would  be  taken  to  include  the  plural  by  virtue  of  the  Interpretation  Act  1978, 
Millett  J  thought  that,  where  a  phrase  in  an  English  enactment  is  derived  from  a  treaty,  as  is  the 
case  in  respect  of  Article  6  (1)  (c)  of  the  Order  of  1972,  which  implements  Article  8  (1)  (c)  of  the 
ITC’s  Headquarters  Agreement,  it  is  doubtful  whether  that  Act  should  be  considered  to  apply  to 
it  so  as  to  enjoin  such  a  reading:  p.  i248c-d;  p.  905e.  Furthermore,  subpara,  (c)  is  not  the  only 
exception  to  the  ITC’s  immunity.  Consequently,  if  only  those  creditors  who  benefit  from  an 
exception  to  the  ITC’s  immunity  can  prove  in  the  winding-up,  and  not  all  its  creditors  without 
restriction,  then  those  creditors  falling  within  the  exceptions  created  by  Article  6  (1)  (a)  and  (b)  of 
the  Order  of  1972  must  be  allowed  to  join  those  having  an  arbitral  award  against  the  ITC  in  their 
favour  and  be  allowed  to  prove  in  the  winding-up.  In  view  of  this  fact,  it  was  even  more  difficult 
to  regard  the  present  petition  as  a  process  for  the  enforcement  of  an  arbitral  award;  for  it  was  rather 
a  process  for  the  collective  enforcement  of  all  such  debts  as  were  provable  in  the  liquidation,  which 
is  not  what  Article  6  (1)  (c)  says:  p.  i248d-f;  p.  905e-g. 

p.  I249d-f;  p.  9o6d-f.  75  P-  i248h;  p.  9°5J- 
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should  be  paid,  but  whether  the  body  is  insolvent,  and,  if  so,  whether  it  should 
be  wound  up  or  be  allowed  to  try  to  trade  itself  out  of  its  difficulties.  Enjoying 
full  immunity  from  the  adjudicative  jurisdiction  of  the  English  courts  in  respect 
of  its  commercial  activities,  the  ITC  is  thus  immune  from  being  the  subject  of 
a  winding-up  petition  before  them. 


International  organization — International  Tin  Council — Council  failing  to  meet 
arbitral  award — immunities  of  Council — non-immunity  of  Council  from  measures 
for  enforcement  of  arbitral  award — whether  appointment  of  receiver  by  way  of 
equitable  execution  a  measure  for  the  enforcement  of  arbitral  award— jurisdiction 
of  court  to  appoint  receiver  of  Council's  assets  by  way  of  equitable  execution — 
whether  Council  has  right  to  indemnity  from  member  States — whether  such  right 
justiciable  before  English  court— jurisdiction  of  English  court  to  enforce  obligation 
of  States  under  international  law— 'proper  law’  of  the  internal  affairs  of  an 
international  organization — International  Tin  Council  ( Immunities  and  Privileges) 
Order  1972,  Article  6  (1) 


Case  No.  j.  Maclaine  Watson  &  Co.  Ltd.  v.  International  Tin  Council ,  [1987] 
3  W  LR  508,  [1987]  3  AH  ER  787,  Ch.D  (Millett  J).  As  has  already  been 
observed,''  the  major  task  confronting  the  ITC’s  creditors  has  been  to  find 
some  means  whereby  the  member  States  might  be  compelled  to  pay  the  ITC’s 
debts,  the  assets  held  by  the  organization  in  its  own  name  appearing  to  be 
insufficient  to  meet  its  liabilities.  The  petitioner  in  the  previously  noted  case 
attempted  this  by  an  indirect  route — seeking  to  recover  payment  of  its  debt 
from  the  assets  held  by  the  ITC  in  its  own  name,  but,  at  the  same  time,  trying 
to  find  some  means  whereby  the  member  States  might  be  compelled  to  enlarge 
those  assets  by  paying  to  the  ITC  those  sums  necessary  to  meet  its  liabilities. 
The  applicant  in  the  present  case  went  about  securing  repayment  of  its  debt  in 
a  similarly  indirect  fashion,  but  it  relied  on  somewhat  different  means  in  its 
attempt  to  compel  the  member  States  to  put  the  ITC  in  funds.78 

The  present  applicant  had  entered  into  contracts  with  the  ITC  for  the  sale 
of  tin.  Payment  not  being  forthcoming,  it  availed  itself  of  the  arbitration  clause 
in  those  contracts,  obtaining  an  award  in  its  favour  against  the  ITC  of  £6 
million.  Since  that  award  remained  unsatisfied,  it  then  had  judgment  entered 
against  the  ITC  pursuant  to  the  Arbitration  Act  1950  so  that  its  award  might 
be  enforced  in  the  same  way  as  the  judgment  of  a  court.  When  this  judgment 
in  its  turn  went  unsatisfied,  the  applicant  took  steps  to  have  it  enforced. 

It  was  common  ground  between  the  applicant  and  the  ITC  that,  since  the 
judgment  secured  by  the  applicant  was  entered  against  the  ITC,  it  is  from  the 
assets  held  by  the  ITC  in  its  own  name  that  it  has  to  be  met.  The  applicant 
conceded  this  to  be  the  case,  even  if,  as  was  one  of  its  contentions,  the  ITC 
does  not  enjoy  separate  legal  personality  under  English  law  and  its  proper  status 
is  that  of  a  partnership  composed  of  its  member  States.79  This  requires  some 


77  p.  406  above. 

The  applicant  simultaneously  sought  to  recover  the  money  owed  to  it  by  more  straightforward 
means.  In  separate  proceedings,  it  brought  a  direct  action  against  the  member  States,  contending 
that  the  contracts  which  it  had  entered  into  with  the  ITC  established  direct  legal  relations  between 
itself  and  the  member  States,  so  that  they  are  directly  liable  to  it  for  payment 
79  p.  5 1 8d;  p.  795g. 
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explanation.  It  is  normally  the  case  under  English  law  that  a  judgment  given 
against  a  partnership  in  the  name  of  the  firm  may  be  recovered,  not  only  out  of 
property  held  in  the  name  of  the  partnership,  but  also  out  of  the  property  held 
by  the  partners  in  their  own  names.80  The  ITC,  however,  enjoys  ‘the  legal 
capacities  of  a  body  corporate’  by  virtue  of  the  Order  in  Council  of  1972. 
Although  maintaining  that  the  ITC  has  not  thereby  been  made  a  separate  legal 
person  under  English  law,  the  applicant  conceded  that  the  organization  is 
consequentlv  a  partnership  of  a  rather  special  kind.  Clearly,  one  of  the  capacities 
of  a  body  corporate  which  the  ITC  has  received  under  the  Order  is  the  capacity 
to  hold  property  in  its  own  right;  yet,  if  the  ITC  is  truly  not  a  discrete  legal 
person,  there  is  no  legal  person  other  than  the  member  States  themselves  in 
which  property  held  in  the  name  of  the  ITC  can  vest.  It  must  follow  that,  when 
it  is  said  that  the  ITC  has  the  capacity  to  hold  property  in  its  own  right,  the 
term  ‘ITC’  is  in  fact  being  used  as  a  collective  name  for  the  member  States  in 
their  capacity  as  partners.  The  members  of  the  partnership  have  thus  had 
conferred  on  them  the  ability  to  hold  property  in  their  capacity  as  partners, 
distinct  in  law  from  the  property  which  is  held  by  them  in  their  individual 
capacities.  By  virtue  of  similar  reasoning,  if,  like  a  body  corporate,  the  ITC  is 
sued  in  its  Own  name,  the  member  States  are  in  fact  being  sued  in  their  capacity 
as  partners,  and  not  in  their  individual  capacities.  It  would  seem  to  follow,  as 
the  applicant  conceded,  that  if  judgment  is  given  against  the  ITC  in  its  own 
name,  it  can  only  be  recovered  from  the  property  held  by  the  member  States 
qua  partners — the  property  held  by  the  ITC  in  its  own  name  and  not  from 
the  property  held  by  them  in  their  individual  capacities.81 

Although  the  assets  held  by  the  ITC  in  its  own  name  appear  insufficient  to 


80  RSC,  Ord.  81,  r.  5  (2)  (4);  and  see  Scamel  and  I’anson  Banks,  Lindley  on  Partnership  (15th 
edn.,  1984),  pp.  468-9.  The  device  of  suing  the  partnership  in  its  own  name,  rather  than  suing  the 
partners  individually,  is  a  procedural  convenience  which  did  not  exist  at  common  law,  except  in 
rare  cases:  ibid.,  p.  49.  Since  a  partnership  is  not  a  legal  person  distinct  from  its  members,  the 
members  are  directly  liable  for  the  acts  of  the  partnership.  Judgment  can  therefore  be  recovered 
out  of  their  property.  This  includes  the  firm’s  property,  which,  since  the  firm  is  not  a  separate  legal 


person,  is  merely  the  property  of  the  partners. 

81  Support  for  this  proposition  can  be  found  in  the  judgments  of  Lords  MacDermott,  Keith  and 
Somervell  in  Bonsor  v.  Musicians'  Union,  [1956]  AC  104,  [1955]  3  All  ER  518. 

Since,  on  this  argument,  the  ITC  is  not  a  distinct  legal  person  but  retains  its  character  as  a 
partnership,  it  would  at  the  same  time  be  possible  to  contend  that  the  acts  of  the  ITC  create  direct 
liabilities  on  the  part  of  its  member  States  in  their  individual  capacities.  Persons  contracting  with 
the  ITC  would  consequently  have  the  option  of  proceeding  against  the  member  States  in  their  own 
names,  rather  than  proceeding  against  the  ITC,  in  which  case  judgment  would  be  recoverable  from 
the  property  held  by  them  in  their  individual  capacities.  This  is  open  to  question,  however.  Since 
the  Order  of  1972  grants  the  ITC  the  legal  capacities  of  a  body  corporate,  the  ITC  presumably 
also  has  the  power  to  contract  in  its  own  right.  Assuming  the  ITC  not  to  be  a  separate  legal  person, 
it  follows  that  it  is  the  member  States  in  their  capacities  as  partners  which  are  invested  with  this 
power.  It  might  be  argued  that,  when  it  comes  to  contracts  concluded  by  the  ITC,  the  member 
States  are  consequently  only  liable  in  their  capacities  as  partners,  and  judgment  can  only  be 
recovered  from  the  property  which  they  hold  in  that  capacity.  Nevertheless,  it  is  possible  to  argue 
that  a  contract  made  by  the  ITC  is,  barring  express  provision  to  the  contrary,  entered  into  by  the 
member  States  qua  partners  and  qua  individuals,  and  that  creditors  thus  have  a  choice:  they  can 
proceed  against  the  member  States  directly,  qua  individuals,  or  they  can  proceed  against  them  qua 
partners-that  is,  against  the  ITC  in  its  own  name.  Some  support  for  this  idea  can  be  found  in  the 
judgments  in  Bonsor  referred  to  above,  and  the  present  applicant  certainly  seems  to  have  been 
proceeding  on  that  basis,  simultaneously  bringing  separate  actions  against  the  ITC  and  the  mem  er 
States  for  the  same  debt. 
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meet  its  liabilities,  the  applicant  like  the  petitioner  in  the  previously  noted 
case— considered  that  those  assets  include  a  right,  vested  in  the  ITC,  to  demand 
of  the  member  States  that  they  pay  to  the  organization  those  sums  necessary  to 
indemnify  it  in  respect  of  the  liabilities  which  it  has  incurred  under  English  law 
in  the  course  of  its  activities,  or  to  contribute  money  to  it  in  order  that  those 
liabilities  may  be  met.  If  the  ITC  does  possess  such  a  right,  it  has  made  no 
attempt  to  enforce  it,  and  there  is  no  reason  to  think  that  it  will  ever  do  so.82 
There  is,  therefore,  little  prospect  that  the  ITC’s  assets  will  ever  be  swelled  by 
the  receipt  of  such  sums  as  will  enable  it  to  meet  its  debts— unless,  that  is,  the 
creditors  are  able  to  find  some  means  to  compel  payment.  This  cannot  be 
achieved  by  the  normal  processes  of  execution  at  law.  Even  if  the  ITC  does 
have  a  right  to  demand  indemnities  from  its  member  States,  there  are  no  means 
by  which  a  creditor  with  a  judgment  in  its  favour  against  the  ITC  can  attach 
that  right  and  compel  payment;  for  the  right  of  a  judgment  debtor  to  be 
indemnified  by  a  third  party  cannot  be  made  the  subject  of  a  garnishee  order 
in  fa\  our  of  a  judgment  creditor.83  Elowever,  equity  provides  a  means  whereby 
such  obstacles  can  be  overcome.  In  order  to  enforce  the  payment  of  a  judgment 
debt,  the  rules  of  equity  empower  the  courts  to  appoint  a  receiver  of  the 
judgment  debtor  s  assets,  who  has  the  power  to  enforce  the  judgment  debtor’s 
rights  against  third  parties  and  so  secure  payment  into  the  debtor’s  hands  of 
monies  from  which  the  judgment  can  then  be  satisfied.84  The  applicant 
accordingly  sought  the  appointment  of  such  an  equitable  receiver  in  respect  of 
the  ITC,  and  asked  that  he  or  she  be  empowered  to  take  legal  action  against 
the  member  States  to  recover  such  sums  as  they  might  be  obligated  to  pay  to  it. 

Millett  J  found  no  technical  objection  to  the  appointment  of  an  equitable 
receiver  in  the  present  case.85  Furthermore,  he  observed  that  the  ITC  cannot 
claim  immunity  from  such  a  measure.  The  power  to  make  an  order  appointing 
an  equitable  receiver  represents  part  of  the  enforcement  jurisdiction  of  the 
English  courts.  Since  the  applicant  in  the  present  case  was  seeking  the  making 
of  such  an  order  in  order  to  enforce  the  arbitral  award  which  it  had  obtained 
against  the  ITC,  the  appointment  of  a  receiver  by  way  of  equitable  execution 
would  constitute  a  process  for  'the  enforcement  of  an  arbitration  award’,  and 
would  consequently  fall  within  the  exception  to  the  ITC’s  immunity  from  suit 
and  legal  process  created  by  Article  6  (i)  (c)  of  the  Order  in  Council  of  1972. 86 

Nevertheless,  in  order  that  the  Court  might  go  ahead  and  actually  appoint  a 
receiver,  the  applicant  had  to  show  that  there  is  at  least  an  arguable  case  that 
the  ITC  has  a  cause  of  action  against  its  member  States,  which  the  receiver 
might  take  over,  and  that  this  cause  of  action  is  justiciable  in  the  English 
courts.8'  In  so  far  as  it  was  thus  necessary  to  show  that  the  ITC  is  entitled  to 

82  Such  a  course  of  action  would  require  an  affirmative  decision  of  the  ITC’s  Council;  but  that 
body  is  composed  of  the  representatives  of  the  member  States,  which  are  most  unlikely  to  vote  in 
favour  of  the  ITC  taking  action  to  demand  many  millions  of  pounds  from  them! 

83  Johnson  v.  Diamond  (1855),  11  Exch.  73,  156  ER  750.  See  Millett  J’s  judgment  at  pp.  5i5h 
and  5 17I1;  pp.  792g  and  795d. 

81  This  jurisdiction,  which  originated  in  the  practice  of  the  courts  of  equity,  is  now  derived  from 
Section  37  (1)  of  the  Supreme  Court  Act  1981. 

85  p.  518a;  p.  7956. 

^  PP-  5 1 3U5  14a;  p.  792b.  Article  6  (1)  has  been  examined  in  two  other  recent  cases:  Standard 
Chartered  Bank  v.  International  Tin  Council  and  In  re  International  Tin  Council ,  noted  above  at 
pp.  399-406  and  406-18,  respectively.  8’  p.  5I3h;  pp  79I)-7g2a. 
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demand  of  the  member  States  that  they  pay  to  it  those  sums  necessary  to  enable 
it  to  discharge  the  liabilities  which  it  might  incur  under  English  law,  the 
applicant  conceded  that  it  would  be  of  little  use  to  show  that  such  a  right  is 
conferred  on  the  ITC  by  the  sixth  International  Tin  Agreement  (the  ITA).88 
As  Millett  J  himself  pointed  out  in  In  re  International  Tin  Council,  rights  at 
international  law,  conferred  by  treaties,  cannot  be  enforced  by  the  English 
courts,  which  are  only  able  to  entertain  causes  of  action  founded  on  rights 
arising  under  English  law.89  The  applicant’s  efforts  were  accordingly  directed 
towards  showing  that,  whatever  might  be  the  position  at  international  law,  the 
ITC  might  be  said  to  possess  a  right  to  be  indemnified  by  its  member  States 
under  English  law. 

The  applicant’s  primary  contention  was  that  the  ITC  enjoys  the  status  ot  a 
partnership  under  English  law,  having  no  legal  personality  of  its  own,  separate 
and  distinct  from  those  of  its  member  States.  However,  as  has  been  noted 
above,90  the  applicant  seems  to  have  thought  that,  though  a  partnership,  the 
ITC  possesses  a  rather  special  nature.  In  particular,  a  distinction  must  be  made 
between  the  property  held  by  the  member  States  in  their  capacities  as  partners 
and  that  which  is  held  by  them  in  their  individual  capacities.  Since  a  judgment 
made  against  the  ITC  in  its  own  name  is  in  fact  ajudgment  against  the  member  States 
in  their  capacities  as  partners,  it  can  be  satisfied  solely  out  of  property  belonging 
to  the  former  category.  That  being  so,  it  makes  sense  for  there  to  be  a  duty 
owed  by  the  member  States  in  their  individual  capacities  to  the  1  I  U  that  is, 
to  the  member  States  qua  partners— whereby  the  latter  can  demand  payme nt 
of  money  held  by  the  member  States  in  their  individual  capacities  into  the  funds 
held  in  the  name  of  the  ITC  in  order  that  a  judgment  against  the  I  1C  in  its 
own  name  may  be  met.  Since  the  ITC  exists  in  the  form  of  a  partnership  under 
English  law,  it  was  said,  the  law  which  regulates  the  terms  and  conditions  of 
that  partnership,  including  the  obligation  of  each  partner  to  indemnify  the 
partnership  in  respect  of  its  liabilities,  must  also  be  English  law. 

The  applicant  did  not  make  the  success  of  its  present  action  turn  on  e 
controversial  question  of  the  ITC’s  status  under  English  law,  however.  Even  if 
the  ITC  is  not  a  partnership  of  any  kind  under  English  law,  but  is  rather  a 
separate  legal  person  whose  acts  do  not  directly  impose  liabilities  on  its  member 
Spates,  nevertheless,  the  apphcan,  contended,  it  must  be  --'dered  to  act  as 
the  agent  of  the  member  States  when  ,t  enters  into  contracts.  That  being  so 
the  member  States,  as  in  any  relationship  of  agency,  must  be  presume 

88  p.  5  i8f;  p.  795J- 

89  See  text  at  nn.  6 1  —6,  above. 

90  See  text  at  nn.  79 above.  .  ,  ,  .  ,  0,1  T'TP  Hops  have  senarate 

T8e  applicant  contender!  that  ’!netirat1caseUthe,ITC^mightlbeVsaai’o’be  f!ishici7ed’iriVthe  Ullage 

right,  «£  a  Scottish  Partnership,  to  ca„  on  its 

j"’." hUTndtl'o’d  t’he’apphcant's  argument  as  being  that  the  oonatituhon.} 

»•  ■>/  r~d,  and  Mu„ry  and  other,,  as 

yet  unreported. 
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under  an  obligation  to  indemnify  the  ITC  in  respect  of  any  liabilities  which  it 
might  incur  by  so  acting.  Since  the  ITC  contracts  in  its  capacity  as  a  legal 
person  under  English  law,  and  since  English  law  takes  account  of  the  relationship 
of  mandate  between  the  ITC  and  the  member  States  so  as  to  hold  that  the 
former  acts  as  the  agent  of  the  latter,  the  agreement  between  the  member  States 
and  the  ITC  which  created  and  regulates  this  agency,  including  the  former’s 
undertaking  to  indemnify  the  latter  for  any  liabilities  resulting  from  that 
relationship,  must  also  be  governed  by  English  law. 

In  short,  therefore,  the  applicant  contended  that,  whatever  form  of  legal 
existence  the  ITC  might  enjoy  in  English  law,  the  member  States  can  be  seen 
to  be  under  an  obligation  to  indemnify  it  in  respect  of  its  liabilities,  and  this 
obligation  is  one  of  English  law,  enforce  .ble  by  the  English  courts. 

Millett  J  conceded  that  there  is  an  arguable  case  both  for  the  proposition  that 
the  ITC  is  a  partnership  under  English  law,  and  for  its  alternative,  that  it 
contracts  as  the  agent  of  the  member  States.93  However,  even  if  the  form  of 
legal  existence  which  the  ITC  enjoys  under  English  law  is  that  of  a  partnership, 
it  does  not  follow  that  the  law  which  regulates  the  internal  affairs  and  the 
organization  of  that  partnership  is  English.  A  fortiori,  it  does  not  follow  that 
the  alleged  undertaking  of  the  member  States  to  put  the  ITC  in  funds  so  that 
judgments  given  against  it  in  its  own  name  might  be  met  creates  obligations  for 
the  member  States  and  rights  for  the  ITC  under  English  law.  Similarly,  even 
if  English  law  takes  cognisance  of  a  relationship  of  mandate  between  the  ITC 
and  the  member  States,  so  as  to  hold  that  the  former  contracts  as  the  agent  of 
the  latter,  it  does  not  follow  that  the  contract  of  agency  between  the  ITC  and 
its  members  is  an  arrangement  whose  proper  law  is  English.  Such  a  contract 
would  be  a  completely  separate  arrangement,  which  might  create  rights  and 
obligations  under  a  different  legal  system  altogether.94  The  difficulty  facing  the 
applicant  was  that  an  agreement  already  exists  which  regulates  the  internal  life 
of  the  ITC,  defines  the  terms  of  association  between  the  member  States,  and 
stipulates  their  rights  and  obligations  in  connection  with  the  ITC,  namely,  the 
ITA,  and  the  proper  law  of  that  agreement  is  not  English,  but  international 
law.  As  Millett  J  stated: 


[The  ITA]  is  the  treaty  under  which  the  mutual  rights  and  obligations  of  the  member 
states  and  the  ITC  arise;  there  is  not  a  scrap  of  evidence  to  suggest  that  there  was  any 
other  agreement,  and  no  conceivable  reason  to  infer  one.  The  fact  that  the  Agreement 
[the  ITA]  is  not  enforceable  by  the  English  courts  does  not  entitle  the  courts  to  pretend 
that  it  does  not  exist,  or  to  cast  around  for  some  other  and  fanciful  source  of  the  ITC’s 
rights  against  its  members.  Its  rights  derive  from  the  treaty  and  nowhere  else.  .  .  ,95 

,  P-5I9C -d;  p.  796e.  He  thus  avoided  making  any  judgment  on  the  proper  status  of  the  ITC 
under  Lnghsh  law-a  question  which  would  later  fall  to  be  determined  in  the  separate  action 
brought  by  the  present  applicant  directly  against  the  member  States 

Some  confusion  seems  to  have  crept  into  Millett  J’s  judgment  at  this  point;  for  he  runs  the 
applicant  s  two  alternative  contentions  together,  conceding  that  the  relationship  between  the  member 

and  theMTr  '  ^  L  °/  partners  and  that  the  relationship  between  the  member  States 

and  the  C  was  arguably  that  of  principals  and  agent.  It  is  unclear  whether  this  is  an  infelicity  in 
his  judgment,  or  whether  he  was  proceeding  on  the  assumption  that  the  ITC  is  a  partnership  but 

“gti:  ieTCem  Mb5  meHmbeKS  ln;heir  CaP3CIt>'  aS  mc*ePendent  legal  persons,  orZbl 
bought  the  ITC  could  be  sa,d  to  be  a  distinct  legal  person  which  contracted  as  the  agent  for  a 

tPhe  first' ofPthmeathreUP  It  ^  7  u'  l™**'  ^  ^  latter  tW°  are  rather  unllkel>'  constructions, 
tne  first  ot  the  three  alternatives  has  been  assumed  to  be  correct. 

PP- 5 1 9b  and  5  ige;  pp.  796c  and  796f-g. 


95 


p.  5 t9g~h;  p.  796h-j. 
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Consequently,  in  so  far  as  the  ITA  might  impose  obligations  on  the  member 
States  to  indemnify  the  ITC  in  respect  of  its  liabilities,  it  was  of  little  use  to 
the  applicant;  for  such  obligations,  being  ones  under  international  law,  would 
not  be  enforceable  by  the  English  courts. 

Furthermore,  in  the  earlier  case  of  In  re  International  Tin  Council,  Millett  J 
laid  down  certain  basic  principles  to  govern  the  relationship  between  English 
law  and  international  law  in  the  case  of  international  organizations.  Where  the 
law  properly  governing  the  internal  affairs  and  constitutional  arrangements  of 
an  international  organization  is  international  law,  international  law  ought  to 
govern  those  matters  alone.  Respect  for  that  proper  law  requires  that  every 
attempt  should  be  made  to  avoid  submitting  those  matters  to  regulation  by 
English  law.  English  courts  should  also  abstain  from  assuming  the  management 
of  the  internal  affairs  of  such  international  organizations:  they  should  not 
adjudicate  on  such  matters  and  seek  to  enforce  their  solutions,  even  if  these  are 
reached  by  creating  rules  of  English  law  identical  to  the  international  legal  rules 
properly  governing  the  organization’s  internal  life.  The  proper  means  for 
conducting  that  management  are  international  ones,  and  the  proper  fora  to 
adjudicate  on  legal  questions  relating  to  that  task  are  likewise  international. 

Although  he  did  not  refer  to  his  earlier  judgment,  Millett  J  affirmed  and 
applied  the  principles  which  he  there  laid  down  in  the  present  case.  An  agreement 
exists  in  respect  of  the  ITC,  regulating  its  corporate  life  and  organization:  the 
ITA'  and  the  rules  which  this  agreement  lays  down  to  do  this  are  rules  ot 
international  law.  The  law  which  properly  governs  the  internal  arrangements 
of  the  ITC  is  thus  international  law;  and  no  parallel  regulation  of  this  domain 
should  be  undertaken  in  English  law.  Whether  the  member  States  are  under  an 
obligation  to  the  ITC  to  indemnify  it  in  respect  of  its  liabilities  under  English 
law  is  a  matter  which  pertains  to  the  internal  life  and  organization  of  the  1  i  t, 
and  should  thus  be  governed  solely  by  international  law,  and  no  room  exists  tor 
the  creation  of  such  an  obligation  under  English  law.  As  Millett  J  remarked: 


the  source  of  the  members’  obligation  ...  to  indemnify  the  organisation  .  .  .  can  only 
be  the  agreement  between  the  members  or  the  law  under  which  the  organisation  is 

established.96 


Consequently,  if  the  member  States  are  under  an  obligation  to  indemnify  the 
ITC  it  is  an  obligation  of  international  law,  whether  its  source  is  in  t  e  , 
some  implied  agreement  in  augmentation  to  the  ITA,98  or  the  customary  aw 
of  international  organizations.99  If  no  such  obligation  can  be  found  to  exist 
conferring  a  correlative  right  on  the  ITC,  ‘[wjhat  follows  is  not  that  the  right 
must  derive  from  some  other  source,  but  that  there  is  no  such  rig  . 
international  law  has  spoken  and  regulated  the  matter,  albeit  negatively  and, 
international  law  being  the  law  which  properly  regulates  such  matters,  there  is 
no  room  to  regulate  the  matter  under  English  law.1"1 


p.  52ig;  p.  79§e. 
p.  52od;  p.  797d- 


96  p.  520g;  p.  797f- 

97  See  the  passage  quoted  at  n.  95,  above. 

jrShh„:irb7„3'«trMi£,Miu„.  ^ .» jud*™.  ^  z 

Tin  held  that,  even  if  >he  member  Su»  might  be  obligated  unde,  the  ITA  to 

indemnify  the  ITC  in  respect  of  its  liabilities,  no  such  obligation  is  imposed  on  them  as  a i  matter 
of  English  law  under  Section  671  of  the  Companies  Act  1785.  see  test  at  nn  nta 
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Mxilett  J  concluded  that,  whatever  arguments  the  applicant  might  adduce  to 
show  that  the  ITC  has  a  right  under  English  law  to  demand  indemnities  from 
the  member  States,  ‘the  quest  was  hopeless’.102  He  accordingly  held  that  the 
Court  has  no  power  to  appoint  a  receiver  of  the  ITC’s  assets  by  way  of  equitable 
execution,  and  so  dismissed  the  present  application. 

In  reaching  this  conclusion,  Millett  J  did  not  find  it  necessary  to  decide 
whether  it  is  the  case  under  international  law  that  the  ITC  enjoys  a  right  to 
demand  of  the  member  States  that  they  pay  to  it  those  sums  necessary  to  enable 
it  to  discharge  the  liabilities  which  it  might  incur  under  English  law  in  the 
°f  ltS  activities.  Indeed,  Millett  J’s  respect  for  the  ‘proper  law’  of  the 
C  s  internal  organization  is  once  more  manifest  from  his  refusal  to  express 
any  opinion  on  this  delicate  question.  Just  as  international  law  is  the  law  proper 
to  the  ITC  s  corporate  life  and  English  law  should  not  intrude  into  that  domain 
so  the  proper  means  for  settling  disputes  which  may  arise  relating  to  matters 
pertammg  to  the  ITC’s  internal  organization  is  diplomacy  and  English  courts 
should  avoid  passing  upon  them.  Millett  J  thus  declined  the  applicant’s  invitation 
to  determine  whether  the  ITC  has  a  right  under  international  law  to  be 
indemnified  by  the  member  States  in  respect  of  its  liabilities,  remarking  that 
this  is  a  question  on  which,  ‘as  a  judge  of  the  national  courts  of  one  of  the 
member  states  only,  I  have  no  authority  to  pronounce’.103 

International  organization  International  Tin  Council- Council  failing  to  meet 
arbitral  award-Council  refusing  to  disclose  extent  and  location  of  assets-whether 
court  has  jurisdiction  to  order  officer  of  Council  to  be  examined  on  extent  and 
location  of  Council  s  assets- status  of  Council  under  English  law-whether  Council 
a  body  corporate  -immunity  of  Council’s  executive  chairman  and  officer  s- 
inviolability  of  Council’s  archives- Rules  of  the  Supreme  Court ,  Ord.  48  r  1 
\T)  SuPreme.  Court  Act  1981,  Section  37  (/)- International  Tin  Council  {Immuni¬ 
ties  and  Privileges)  Order  i972,  Articles  5,  6  (7),  7  (7),  75  (7),  16- Diplomatic 

Privileges  Act  1964  Schedule  I,  Article  37  {2) -Convention  on  Diplomatic 
Relations  1961,  Article  37  (2) 

Case  Mo.  4 Maclaine  Watson  &  Co.  Ltd.  v.  International  Tin  Council  {No 
2),  [1987]  1  WLR  1711,  [1987]  3  All  ER  886,  Ch.D  (Millett  J).  Having  failed 

argument  of  the  petitioner  in  that  case  had  presupposed  the  member  States  to  be  under  an  obligation 
of  international  law  derived  from  the  ITA  to  indemnify  the  ITC.  That  being  so,  it  was  contended 

law  As  671  lmP°ses  on,the  member  States  an  obligation  of  identical  content  under  English 
aw.  Assuming  the  petitioner  s  presupposition  to  be  well-founded,  Millett  J  nevertheless  refused  to 
interpret  that  section  in  the  way  suggested,  since  that  would  1^4  been  to  give  the  Engl Lh  couns 

JsUhou?dCh0n  'Th  T  CtWeen  tHe  Part,6S  thC  obl>gati°-  arising  under  a  treaty-something  whTch 
should  be  avoided  wherever  possible.  This  principle  could  not  be  used  in  the  present  case  to  rnfute 

mdeZifyThe'lTC^forth  ^  States  are  under  011  obligation  of  English  law  to 

ml?  V  kTC’  V  aTfuments  whlch  11  adduced  to  establish  this  did  not  depend  on  the 
IT™  States  being  subjected  to  any  parallel  obligation  of  international  law,  much- less  under  the 

j°*  p.  5 1 8f;  p.  79Sj- 

p.  52od,  p.  797c.  See  also  p.  5216  p.  7g8d.  He  did,  however,  indicate  his  belief  that  in  so  far 
the  argument  in  support  of  such  an  obligation  depends  on  the  characterization  of  the  ’iTC  as  a 
partnership  made  up  of  the  member  States  or  as  the  agent  of  the  member  States  the  ITA  hs  not 
a  contract  of  partnership  or  agency  but  of  membership.  The  relationships  it  creates  are  not  those 
partners  or  of  principal  and  agent  but  of  an  organisation  and  its  members’:  p  5i9h-  p  796j 
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to  compel  the  member  States  to  swell  the  ITC’s  assets,104  Maclaine  Watson  & 
Co.  ‘lowered  its  sights’  and  sought  to  recover  its  judgment  from  the  assets  which 
were  already  in  the  ITC’s  hands.105  Even  then,  however,  it  encountered 
problems;  for  it  could  not  discover  the  extent  and  the  location  of  those  assets, 
and  the  ITC  refused  all  requests  for  information.106  It  consequently  applied  to 
the  Court  for  an  order  under  RSC  Ord.  48,  r.  1,  instructing  an  officer  of  the 
ITC  to  come  before  the  Court  to  be  orally  examined  on  the  extent  and  location 
of  the  ITC’s  assets  and  to  bring  with  him  or  her  all  documents  in  the  ITC  s 
possession  relevant  to  such  an  inquiry.  The  Master  refused  this  application, 
and  Maclaine  Watson  appealed. 

RSC  Ord.  48,  r.  x  (1),  provides: 

Where  a  person  has  obtained  a  judgment  or  order  for  the  payment  by  some  other 
person  (hereinafter  referred  to  as  'the  judgment  debtor’)  of  money,  the  Court  may  .  .  . 
order  the  judgment  debtor  or,  if  the  judgment  debtor  is  a  body  corporate,  an  officer 
thereof,  to  attend  before  such  master,  registrar  or  nominated  officer  as  the  Court  may 
appoint  and  be  orally  examined  on  the  questions — .  .  .  (b)  whether  the  judgment  debtor 
has  any  and,  if  so,  what  other  property  or  means  of  satisfying  the  judgment  or  order; 
and  the  Court  may  also  order  the  judgment  debtor  or  officer  to  produce  any  books  or 
documents  in  the  possession  of  the  judgment  debtor  relevant  to  the  questions  aforesaid 
at  the  time  and  place  appointed  for  the  examination.  .  .  . 

Millett  J  held  that,  according  to  its  ordinary  and  natural  meaning,  Ord.  48, 
r.  1,  confers  a  power  on  the  Court  to  make  such  an  order  solely  in  respect  of 
a  judgment  debtor  who  is  either  an  individual  or  ‘a  body  corporate  .  There  is 
thus  ‘a  lacuna’  in  the  case  of  a  judgment  debtor  which  is  an  unincorporated 
association.107  Since  the  ITC  is  obviously  not  an  individual,  the  appellant 
therefore  had  to  show  that  it  is  ‘a  body  corporate’  for  the  purposes  of  Ord.  48, 
and  it  was  here  that  it  immediately  ran  into  difficulties. 

In  the  earlier  case  of  In  re  International  Tin  Council,  Millett  J  held  that  the 
ITC  does  not  possess  the  status  of  a  body  corporate  under  English  law.108  He 
reaffirmed  this  assessment  in  the  present  case,  remarking  that  the  Order  in 
Council  of  1972  which  regulates  the  position  of  the  ITC  under  English  law 

has  not  granted  it  the  status,  but  only  the  legal  capacities,  of  a  body  corporate;  and  it 
has  not  provided  that  it  should  be  deemed  to  be,  or  should  be  treated  as,  a  body 
corporate.109 


104  See  Maclaine  Watson  &  Co.  Ltd.  v.  International  Tin  Council,  noted  at  pp.  418  24,  abo\e. 
The  action  which  the  company  had  initiated  directly  against  the  member  States  to  recover  its  debt 
also  looked  doomed  to  failure,  since  similar  actions  brought  by  some  other  of  the  ITC  s  creditors 
had  already  been  struck  out:  see  R  J.  Rayner  (. Mincing  Lane)  Ltd.  v.  Department  of  Trade  and 
Industry  and  others,  as  yet  unreported. 

105  The  immunity  from  suit  and  legal  process  enjoyed  by  the  ITC  poses  the  present  creditor 

problems  for  the  reasons  noted  in  the  text  at  n.  84,  above. 

io«  This  prompted  Millett  J  to  observe  that  the  ITC  ‘has  behaved  more  like  a  disreputable  private 
debtor  concerned  only  to  hinder  and  delay  his  creditors  than  the  responsible  international  organisation 
that  it  claims  to  be’:  p.  I7i3gl  P-  888g. 

107  p.  I7i4h;  p.  889b  Although  the  Interpretation  Act  1978  suggests  that  the  word  Person  m 
Ord  48  r  1,  should  be  read  to  include  a  body  of  persons,  corporate  or  unincorporate,  Millett  J 
found  that  such  a  reading  was  inadmissible  in  the  instant  case,  since  it  would  make  redundant  the 
express  provision  dealing  with  the  case  of  a  judgment  debtor  which  is  a  body  corporate:  p.  1714c- 

g,  P-  889b  f.  .  ,  109  p  j 7 1 5 a;  p.  88gh. 


See  the  passage  quoted  at  n.  35,  above. 
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Since  Millett  J  understood  the  phrase  ‘body  corporate’  to  refer  to  that  particular 
category  of  incorporeal  legal  persons  known  to  English  law  which  is  constituted 
by  incorporated  companies,110  this  passage  has  the  following  meaning:  although 
the  Order  of  1972  granted  the  ITC  the  legal  capacities  appropriate  to  an 
incorporated  company  under  English  law,  it  did  not  thereby  incorporate  the 
ITC  as  a  company  or  confer  on  it  the  status  of  an  incorporated  company;  nor 
did  it  provide  that  the  ITC  should  be  deemed  to  be  an  incorporated  company. 
On  the  other  hand,  in  so  far  as  a  statutory  provision  employs  the  term  ‘a  body 
corporate’,  it  relates  solely  to  that  category  of  entities  under  English  law  which 
is  constituted  by  incorporated  companies.  It  follows  that  a  statute  which  is  said 
to  apply  solely  in  respect  of  ‘bodies  corporate’  will  automatically  be  read  not  to 
embrace  the  ITC.  Applying  this  line  of  reasoning,  Millett  J  concluded  that  the 
ITC  is  not  subject  to  the  jurisdiction  conferred  by  Ord.  48. 111 

It  should  be  noted  that  the  approach  which  Millett  J  here  adopted  to  see 
whether  a  statutory  provision  applies  to  the  ITC  is  not  inconsistent  with  that 
which  he  espoused  in  the  earlier  case  of  In  re  International  Tin  Council.  Millett 
J  there  engaged  in  an  extensive  analysis  of  whether  the  application  to  the  ITC 
of  Section  665  and  the  rest  of  Part  XXI  of  the  Companies  Act  would  be 
consistent  with  the  UK’s  treaty  obligations  and  the  nature  of  the  ITC  as  an 
organization  whose  internal  affairs  are  properly  regulated  by  international  law.112 
In  the  present  case,  however,  he  engaged  in  no  such  inquiry.  The  reason  for 
this  difference  in  approach  stems  from  the  fact  that  the  statutory  provision 
which  fell  to  be  construed  in  the  earlier  case  does  not  just  apply  to  ‘bodies 
corporate’:  it  embraces  all  forms  of  association,  incorporated  and  unincorporated, 
and  is  thus  capable  of  being  understood  to  embrace  the  ITC,  which,  whatever 
its  proper  legal  status  under  English  law,  is  clearly  an  association  of  its  member 
States.  The  question  then  became  whether  that  provision  should  be  read  to 
apply  to  the  ITC,  and  this  made  relevant  an  extended  examination  of  the  UEI’s 
treaty  obligations  and  the  nature  of  the  ITC  to  see  whether  it  was  best  to  read 
it  as  doing  so.113  None  of  this  was  necessary  in  the  present  case,  however;  for, 
in  so  far  as  Ord.  48,  r.  1,  applies  solely  to  individuals  and  ‘bodies  corporate’,  it 
is  not  capable  of  being  understood  to  embrace  the  ITC.  The  question  of  whether 
it  is  best  to  understand  it  as  so  doing  thus  never  arose.114 

Although  the  Order  of  1972  does  not  grant  the  ITC  the  status  of  a  ‘body 
corporate’,  it  invests  it  with  all  the  ‘legal  capacities’  which  such  a  body  has 
under  English  law.  Relying  on  this  fact,  the  appellant  pointed  out  that  legal 
capacities  are  not  only  active,  but  are  also  passive:  that  is,  they  include  the 
capacity  to  incur  liabilities,  be  sued,  suffer  judgment,  be  a  judgment  debtor, 
and  be  subjected  to  the  process  of  execution.  One  of  the  capacities  which  bodies 
corporate  enjoy  under  English  law  is  the  capacity  to  be  subjected  to  an  order 

110  See  text  at  nn.  35-41,  above.  111  p.  1715a;  p.  88gh. 

112  See  text  at  nn.  44-66,  above.  112  See  text  at  nn.  41-3,  above. 

114  There  might  be  thought  to  be  a  hint  in  the  passage  quoted  at  n.  115,  below, 'that  the  phrase 
‘body  corporate’  is  capable  of  being  read  to  embrace  the  ITC,  and  so  the  process  of  interpretation 
embarked  on  in  In  re  International  Tin  Council  should  be  undertaken;  for  Millett  J  there  talks  of 
its  being  ‘a  question  of  construction’  whether  a  statute  employing  this  phrase  applies  in  respect  of 
the  ITC.  However,  the  complete  tenor  of  the  present  judgment  is  that  ‘body  corporate’  is  not 
capable  of  being  understood  to  embrace  the  ITC  for  the  simple  reason  that  the  ITC  is  not  one  and 
is  not  deemed  to  be  one;  and  the  question  whether  it  would  be  better  to  understand  Ord.  48  as 
applying  to  the  ITC  or  not  was  not  even  treated  as  arising  for  consideration. 
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of  the  court  under  Ord.  48.  If  the  ITC  is  invested  with  all  the  legal  capacities 
which  a  body  corporate  has,  argued  the  appellant,  it  follows  that,  like  a  body 
corporate,  it  should  be  capable  of  being  subjected  to  an  order  under  Ord.  48. 
Millett  J  did  not  agree. 

The  answer,  in  my  judgment,  is  that  what  is  missing  is  not  the  capacity  of  the  ITC 
but  the  power  of  the  court.  Potential  liability  must  not  be  confused  with  actual  liability. 
The  Order  of  1972,  for  example,  gives  the  ITC  the  capacity  to  pay  tax  and  so  makes  it 
a  potential  taxpayer,  but  it  does  not  impose  any  liability  to  pay  tax.  If  a  new  Act  of 
Parliament  were  to  impose  a  special  new  tax  on  every  body  corporate  residing  within 
the  United  Kingdom,  it  would  be  a  question  of  construction  of  that  Act  whether  it 
applied  to  a  body  like  the  ITC  which  was  not  a  body  corporate,  and  it  would  not  be 
enough  that  the  ITC  had  the  necessary  capacity  to  pay  the  tax  if  it  were  imposed.  In 
like  manner,  the  Order  of  1972  makes  the  ITC  fully  competent  to  be  made  subject  to 
process  such  as  that  envisaged  by  Order  48,  but  that  is  not  enough.  Fo  impose  the 
process  requires  an  order  of  the  court,  and  the  power  of  the  court  to  make  the  necessary 
order  must  be  sought  somewhere.  Unfortunately  for  the  applicants,  the  power  conferred 
on  the  court  by  Order  48  ...  is  confined  to  the  case  where  the  judgment  debtor  is  a 
body  corporate.  .  .  .  The  ITC  has  been  given  the  capacity  to  be  made  liable,  but  the 
court  has  not  been  given  the  power  to  make  it  liable.115 

Expressing  regret,  Millett  J  consequently  felt  constrained  to  dismiss  the  appeal 
against  the  Master’s  refusal  of  an  order  under  RSC  Ord.  48. 116 

The  case  did  not  end  there,  however;  for,  the  Rules  of  the  Supreme  Court 
aside,  Millett  J  held  that  the  courts  possess  jurisdiction  under  Section  37  (1)  of 
the  Supreme  Court  Act  1981  to  make  those  orders  which  are  necessary  to  enable 
their  judgments  to  be  enforced.117  This  jurisdiction  includes  the  power  to  make 
orders  of  the  type  sought  in  the  present  case,  since  their  purpose  is  to  enable 
judgments  to  be  enforced  by  preventing  their  recovery  from  being  thwarted  by 
the  efforts  of  the  judgment  debtor  to  conceal  the  extent  and  whereabouts  of  his 
or  her  assets.  Since  the  ITC  is  capable  of  both  suffering  judgments  and  being 
subjected  to  measures  for  their  enforcement,  it  is  also  subject  to  the  jurisdiction 
of  the  courts  to  make  the  orders  necessary  to  enable  them  to  be  enforced. 
Therefore,  whatever  limitations  might  beset  the  power  granted  by  Ord.  48,  an 
order  of  the  type  sought  by  the  appellant  can  be  made  against  the  ITC. 

Since  only  an  individual  can  attend  before  the  Court  and  be  orally  examined, 
it  follows  that,  where  the  judgment  debtor  is  a  body  of  persons,  the  order  must 
be  served  on  a  designated  officer  of  that  body  and  enjoin  his  or  her  attendance 
as  its  representative.118  Care  needs  to  be  exercised  in  doing  this  in  the  case  of 
the  ITC,  however,  because  of  the  privileges  and  immunities  conferred  on  its 
officers  by  the  Order  in  Council  of  1972.  For  example,  the  order  should  not  be 
served  on  the  ITC’s  executive  chairman,  Millett  J  observed:119  since  Article 
15  (1)  of  the  Order  of  1972  accords  him  or  her  immunity  from  suit  and  legal 
process  in  like  measure  as  that  accorded  a  diplomatic  agent,  he  or  she  cannot 

115  p.  I7i5e-g;  p.  89ob-d.  See  also  pp.  ijish—ijiba',  p.  89oe. 

116  p.  1 7 1 5H;  p.  89of-g. 

117  Section  37  (1)  empowers  the  courts  to  grant  injunctions  whenever  it  appears  just  and  convenient 
to  do  so.  Millett  J  found  that  the  courts  have  formed  a  view  of  justice  and  convenience  which  is 
best  described  as  a  judicial  policy  of  preventing  a  defendant  from  denying  to  a  successful  plaintiff 
the  fruits  of  his  or  her  judgment:  p.  I7i7g;  pp.  89ij-892a. 

118  p.  1714c;  p.  889c. 


119 


p.  1718a;  p.  892c. 
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be  obliged  to  give  evidence  as  a  witness.120  Under  Article  16  of  the  1972  Order, 
the  rest  of  the  ITC’s  officers  enjoy  immunity  from  suit  and  legal  process  ‘in 
respect  of  things  done  or  omitted  to  be  done  by  them  in  the  course  of  the 
performance  of  their  official  duties’.  The  ITC  interpreted  this  as  making  its 
officers  immune  from  being  compelled  to  give  evidence  in  respect  of  things 
known  to  them  by  virtue  of  their  official  position;  and,  since  their  knowledge 
of  the  extent  and  location  of  the  organization’s  assets  would  have  been  gained 
in  just  that  way,  it  contended  that  they  cannot  be  ordered  to  attend  before  the 
Court  to  be  examined  on  those  matters.  Millett  J  disagreed.  For  the  immunity 
conferred  by  Article  16  to  apply, 

[i]t  is  the  process  itself,  that  is  to  say,  the  order  of  the  court,  not  the  evidence  which 
must  be  in  respect  of  things  done  or  omitted  to  be  done  by  the  officer  in  question.  The 
order  which  the  applicants  seek  does  not  arise  from,  and  is  not  in  respect  of,  anything 
done  or  omitted  to  be  done  by  any  of  the  ITC’s  officers.121 

This  is  surely  correct.  The  purpose  of  the  immunity  conferred  on  the  ITC’s 
officers  by  Article  16  is  to  enable  them  to  do  their  jobs  efficiently  and  without 
harassment.  To  this  end,  they  are  made  immune  from  being  sued  in  respect  of 
things  done  by  them  in  the  course  of  their  employment,  and  from  being 
subjected  to  any  process  by  way  of  execution  of  a  judgment  made  on  the  basis 
of  such  a  suit;  but  the  attainment  of  this  purpose  dees  not  require  any  further 
immunities  to  be  granted  to  them,  and  Article  16  confers  none.  Any  protection 
from  disclosure  conferred  on  information  relating  to  the  internal  affairs  of  the 
ITC  must  be  sought  elsewhere.  For  example,  the  inviolability  granted  its 
archives  by  Article  7  (1)  of  the  Order  of  1972  would  clearly  have  prevented  the 
Court  from  acceding  to  the  appellant’s  request  that  the  officer  representing  the 
ITC  should  be  ordered  to  turn  up  for  examination  with  any  documents  in 
the  ITC’s  possession  which  might  be  of  assistance  in  discovering  the  extent  and 
location  of  its  assets.122  However,  since  the  ITC  enjoys  no  immunity  in  respect 
of  measures  taken  to  enforce  an  arbitral  award  against  it,123  it  follows  that  it 
should  enjoy  no  protection  from  the  extent  and  whereabouts  of  its  assets  being 
forced  into  the  light  in  so  far  as  this  might  become  necessary  in  the  course  of 
that  enforcement  process— especially  where  this  necessity  arises  from  the  refusal 
of  the  ITC  to  comply  with  an  award  which  has  been  lawfully  made  against  it. 
The  courts  are  able  to  compel  the  disclosure  of  this  information  while  respecting 
the  inviolability  of  the  ITC’s  archives  by  ordering  one  of  the  ITC’s  officers  to 
attend  before  them  for  oral  examination,  he  or  she  enjoying  no  immunity  from 
such  an  order,  as  has  been  seen.124 

120  Article  31  (2)  of  Schedule  I  to  the  Diplomatic  Privileges  Act  1964. 

121  p.  i7i8d-e;  p.  892f. 

This  obvious  point  would  seem  to  explain  IVIillett  J’s  failure  to  consider  this  aspect  of  the 
present  appeal. 

123  Article  6  (1)  (c)  of  the  Order  of  1972.  The  judgment  which  the  appellant  was  here  trying  to 
enforce  had  been  entered  pursuant  to  the  Arbitration  Act  1950  in  order  to  enable  it  to  enforce  an 
arbitral  award  which  it  had  already  obtained  against  the  ITC.  The  appellant  thus  benefited  from 
this  exception  to  the  ITC’s  immunity.  See  text  at  n.  84,  above. 

A  problem  nevertheless  exists  in  so  far  as  it  might  be  wondered  how  far  the  courts  might  go 
in  examining  an  officer  of  the  I  IC  on  matters  dealt  with  in  the  organization’s  archives  while  still 
respecting  their  inviolability,  which  is,  after  all,  meant  to  protect  them  from  being  ordered  to  be 
put  in  evidence  before  the  courts:  see  Fayed  v.  Al-Tajir ,  noted  at  pp.  438-47,  below. 
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Having  reached  the  conclusion  that  he  was  empowered  to  order  one  of  the 
officers  of  the  ITC  other  than  its  executive  chairman  to  attend  before  the  Court 
and  give  oral  evidence  relating  to  the  extent  and  location  of  its  assets,  and 
having,  furthermore,  held  that  it  was  ‘just  and  convenient’  to  make  such  an 
order,  Millett  J  nevertheless  refrained  from  doing  so.  His  reason  was  that  he 
did  not  think  that  matters  had  yet  reached  the  stage  where  such  drastic  measures 
were  necessary.  He  decided  instead  to  order  the  ITC  to  disclose  the  information 
sought  by  the  appellant,  verified  by  an  affidavit  made  by  one  of  its  officers.125 
Although  the  appeal  was  therefore  dismissed,  the  appellant  nevertheless  scored 
a  significant  victory. 


Refugee  status— whether  matter  for  judicial  or  executive  decision— right  of  applicants 
to  stay  in  UK  pending  appeal — relevance  of  recommendations  of  executive  committee 
of  the  programme  of  the  UN  High  Commissioner  for  Refugees— Immigration  Act 
1971,  Sections  4  (/),  13  (3) — Immigration  Rules  1983,  paras.  16 ,  7 3— Convention 
relating  to  the  Status  of  Refugees  1951,  Articles  33  (1),  33  (1)— Handbook  on 
Procedures  and  Criteria  for  Determining  Refugee  Status  1979,  para.  192 


Case  No.  5.  R  v.  Secretary  of  State  for  the  Home  Department,  ex  parte 
Bugdaycay,  [1987]  AC  514,  [1987]  1  All  ER  940,  HL.  The  three  appellants 
obtained  leave  to  enter  the  UK  by  misrepresenting  the  true  nature  and  purpose 
of  their  visit.  They  thus  possessed  the  status  of  illegal  entrants.126  In  due  course, 
they  each  sought  asylum,  claiming  to  be  refugees  from  their  countries  of  origin. 
The  Secretary  of  State  rejected  their  claims  and  directed  their  removal  from 
the  UK  as  illegal  entrants.  The  appellants  each  sought  judicial  review  of  the 
decisions  that  thev  should  be  refused  asylum;  but  their  applications  were 
rejected.  Their  appeals,  heard  together  by  the  Court  of  Appeal,  were  dismissed.127 
They  then  appealed  to  the  House  of  Lords. 

As  Lord  Bridge  observed,  this  was  the  first  time  that  the  House  of  Lords  had 
been  asked  to  consider  the  Geneva  Convention  relating  to  the  Status  of  Refugees 


An  argument  might  be  made  that,  although  the  ITC’s  officers  are  not  immune  from  being  ordered 
to  give  evidence  on  matters  relating  to  the  internal  affairs  of  that  organization,  certain  of  the  more 
sensitive  aspects  of  those  affairs  are  nevertheless  protected  from  any  judicial  inquiry  by  virtue  of  a 
doctrine  similar  to  that  upheld  by  the  Court  of  Appeal  in  Fayed  v.  Al-Tajir,  noted  at  pp.  438-47. 
below.  Such  an  argument  might  initially  appear  misplaced.  The  unwillingness  of  the  court  in  that 
case  to  embark  on  inquiries  into  the  internal  affairs  of  the  UAE’s  mission  was  based  on  the  fact  that 
the  UK  might  thereby  be  compromised  in  its  relations  with  a  foreign  State.  An  international 
organization  is  not  a  foreign  State  and  does  not  maintain  such  extensive  and  important  relations 
with  its  member  States  as  one  foreign  State  generally  does  with  another.  If  the  courts  were  to 
intrude  into  its  internal  affairs,  it  would  therefore  not  have  such  drastic  consequences  for  the  UK 
as  an  intrusion  into  the  workings  of  the  mission  of  another  State.  But  this  is  to  confuse  the  form 
and  substance  of  the  situation;  for  an  international  organization  is  in  reality  an  association  of  States 
formed  for  the  pursuit  of  a  common  purpose.  By  intruding  into  delicate  matters  relating  to  the 
internal  workings  of  an  economically  important  organization  such  as  the  I  TC,  the  courts  mig 
compromise  the  UK’s  relations  with  several  member  States  simultaneous  y.  However  sue 
consequences  were  unlikely  to  follow  from  the  inquiry  which  the  Court  was  asked  to  undertake  in 
the  present  case;  and,  even  if  they  might,  the  fact  that  the  ITC  was  not  accorded  immunity  from 
measures  taken  to  enforce  an  arbitral  award  against  it  would  seem  to  indicate  that  the  courts  should 
ignore  such  consequences  in  so  far  as  they  might  result  from  those  measures. 

126  He  confined  this  order  to  the  ITC’s  assets  within  the  UK  ‘without  deciding  that  that  is  the 
full  extent  of  the  jurisdiction  :  p.  1 7 1  ^f *  P-  ^928- 

127  [>i9S86]bI  WLR4i55,  [1986]  1  All  ER  458;  noted  in  this  Year  Book,  57  (1986),  at  pp.  420-1. 
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195 1128  and  its  Protocol  of  1967129  and  assess  their  impact  on  English  domestic 
law.  Although  the  UK  is  a  party  to  both  the  Convention  and  the  Protocol,  the 
Immigration  Act  1971  makes  no  reference  to  either.  However,  Section  3  (2) 
empowers  the  Secretary  of  State  to  lay  down  rules  as  to  the  practice  to  be 
followed  in  the  administration  of  the  Act  for  regulating  the  entry  into  and  stay 
in  the  UK  of  those  persons  who  are  required  to  have  leave  to  enter.  Such  rules 
were  issued  in  1983, 130  and  they  contain  several  references  to  the  Convention 
and  Protocol.  In  particular,  paragraph  16  provides: 

Where  a  person  is  a  refugee  full  account  is  to  be  taken  of  the  provisions  of  the 
Convention  and  Protocol  relating  to  the  Status  of  Refugees.  Nothing  in  these  rules  is  to 
be  construed  as  requiring  action  contrary  to  the  United  Kingdom’s  obligations  under 
these  instruments. 

Paragraph  73  provides: 

Special  considerations  arise  where  the  only  country  to  which  a  person  could  be 
removed  is  one  to  which  he  is  unwilling  to  go  owing  to  well-founded  fear  of  being 
persecuted  for  reasons  of  race,  religion,  nationality,  membership  of  a  particular  social 
group  or  political  opinion.  Any  case  in  which  it  appears  to  the  immigration  officer  as  a 
result  of  a  claim  or  information  given  by  the  person  seeking  entry  at  a  port  that  he  might 
fall  within  the  terms  of  this  provision  is  to  be  referred  to  the  Home  Office  for  decision 
regardless  of  any  grounds  set  out  in  any  provision  of  these  rules  which  may  appear  to 
justify  refusal  of  leave  to  enter.  Leave  to  enter  will  not  be  refused  if  removal  would  be 
contrary  to  the  provisions  of  the  Convention  and  the  Protocol  relating  to  the  Status  of 
Refugees.131 

The  appellants  claimed  to  be  refugees  from  their  country  of  nationality.  For 
the  Home  Secretary  to  order  their  removal  to  those  countries  would  therefore 
be  to  put  the  UK  in  breach  of  its  obligation  of  non-refoulement  under  Article 
33  (1)  of  the  Geneva  Convention.132  It  would  also  contravene  the  1983 
Immigration  Rules,  which,  in  paragraph  73,  prohibit  the  removal  of  a  person 
when  this  would  be  contrary  to  the  UK’s  obligations  under  that  Convention. 
The  Secretary  of  State  only  has  power  under  the  Rules  to  order  a  person’s 
removal  to  the  country  from  which  he  has  fled  if  he  is  not  a  refugee,  there  being 
no  power  to  make  such  an  order  if  he  is  in  fact  a  refugee.133  The  courts  are 
therefore  entitled  to  review  decisions  to  issue  such  orders  by  ascertaining 
whether  the  subject  of  the  order  is  a  refugee  or  not,  and  they  are  not  confined 
to  considering  only  whether  the  evidence  is  such  that  a  decision  that  he  is  not 
a  refugee  cannot  be  said  to  be  patently  unreasonable. 

128  TS  No.  39  (1954),  Cmd.  9171;  UN  Treaty  Series,  vol.  189,  p.  150. 

129  TS  No.  15  (1969),  Cmnd.  3906;  UN  Treaty  Series,  vol.  606,  p.  267. 

130  Statement  of  Changes  in  Immigration  Rules  (HC  Paper  (1982-3),  No.  169). 

131  Paras.  16  and  73  appear  in  Section  1  of  the  Rules,  which  relates  to  ‘Control  on  Entry’.  Paras. 
96  and  134  in  Section  2  deal  with  ‘Control  after  Entry’. 

132  It  can  be  argued  for  several  reasons  that  this  does  not  in  fact  follow  and  that  a  person  may 

possess  refugee  status  under  Article  1  (A)  (2)  of  the  Convention  and  yet  not  be  in  a  position  to 
benefit  from  the  obligation  of  non-refoulement  under  Article  33,  although  nothing  turned  on  this 
point  in  the  present  case.  One  such  argument  was  the  subject  of  consideration  this  year  by  both  the 
Court  of  Appeal  and  the  House  of  Lords  in  R  v.  Secretary  of  State  for  the  Home  Department,  ex 
parte  Sivakumaran  and  others.  The  decision  of  the  House  of  Lords,  allowing  the  Secretary  of  State’s 
appeal  from  the  decision  of  the  Court  of  Appeal,  is  as  yet  unreported.  The  decision  of  the  Court 
of  Appeal  is  reported  at  [1987]  3  WLR  1047,  but  has  not  been  noted  in  this  year’s  volume  of  this 
Year  Book.  133  Subject  to  the  exception  in  Article  33  (2)  of  the  Geneva  Convention. 
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This  argument  failed  before  the  House  of  Lords,  as  it  did  in  the  Court  of 
Appeal.  As  Lord  Bridge,  who  delivered  the  leading  judgment  of  the  House, 
remarked: 

...  all  questions  of  fact  .  .  .  must  necessarily  be  determined  by  the  immigration  officer 
or  the  Secretary  of  State  in  the  exercise  of  the  discretion  which  is  exclusively  conferred 
on  them  by  section  4  (1)  of  the  Act.134  The  question  whether  an  applicant  for  leave  to 
enter  or  remain  is  or  is  not  a  refugee  is  only  one  ...  of  a  multiplicity  of  questions  which 
immigration  officers  and  officials  of  the  Home  Office  acting  for  the  Secretary  of  State 
must  daily  determine  in  dealing  with  applications  for  leave  to  enter  or  remain  in 
accordance  with  the  rules.  .  .  .  Determination  of  such  questions  is  only  open  to  challenge 
in  the  courts  on  well  known  Wednesbury  principles  (see  Associated  Provincial  Picture 
House's  Ltd.  v.  Wednesbury  Corp.  [1948]  1  KB  223,  [[1947]  2  All  ER  680]).  There  is  no 
ground  for  treating  the  question  raised  by  a  claim  to  refugee  status  as  an  exception  to 
this  rule.135 

Therefore,  English  courts  may  not  quash  a  decision  by  the  Secretary  of  State 
that  a  person  is  not  a  refugee  on  the  ground  that  a  re-examination  of  the  evidence 
discloses  that  he  is  in  fact  a  refugee.  Such  a  determination  may  only  be  quashed 
on  the  ground  that  the  evidence  is  such  that  no  reasonable  Secretary  of  State 
could  come  to  a  conclusion  that  that  person  was  not  a  refugee.  There  are  good 
reasons  for  adopting  such  an  approach  to  the  review  of  immigration  decisions 
when  the  question  whether  a  person  is  a  bona  fide  visitor,  student  or  dependant 
is  in  issue;  and  the  extension  of  such  an  approach  to  the  question  of  refugee 
status  is  hardly  surprising.  The  courts  are  not  well  positioned  to  ascertain 
conditions  and  assess  regimes  in  foreign  countries;135  if  they  were  to  re-examine 
the  question  whether  someone  is  a  refugee,  they  would  open  the  gates  to  a 
possible  flood  of  applications  for  judicial  review;  and  so  on. 

The  appellants  pointed  out  that,  if  their  removal  from  the  UK  was  effected 
on  the  basis  that  they  were  illegal  entrants,  then  they  would  have  no  right  to 
remain  in  the  UK  while  making  an  appeal  to  the  immigration  authorities  against 
the  decision  to  refuse  them  asylum.  If  the  Secretary  of  State  had  taken  the 
alternative  course  of  making  them  the  subject  of  deportation  orders,137  then  they 
would  have  been  able  to  remain  in  the  UK  while  such  an  appeal  was  heard.  If 
the  Secretary  of  State  had  paid  due  attention  to  the  considerations  which  he 
was  required  to  take  into  account  when  deciding  how  to  deal  with  the  appellants, 
then  he  would  have  adopted  the  latter  course,  it  was  contended.  His  decision 
to  adopt  the  former  course  should,  therefore,  be  quashed  on  Wednesbury 
principles.  The  consideration  which  the  appellants  claimed  that  the  Secretary 

134  Section  4  (1)  provides:  ‘The  power  under  this  Act  to  give  or  refuse  leave  to  enter  the  United 
Kingdom  shall  be  exercised  by  immigration  officers,  and  the  power  to  give  leave  to  remain  in  the 
United  Kingdom  .  .  .  shall  be  exercised  by  the  Secretary  of  State. 

135  pp.  522g-523a;  p.  94sd-f. 

436  See  the  judgment  of  Neill  LJ  in  the  Court  of  Appeal,  [1986]  1  WLR  i5s,atpp.  162-3,  quoted 

in  this  Year  Book,  57  (1986),  at  pp.  420-1.  Neill  LJ  may  be  read  to  suggest  that  the  courts’ 
unwillingness  to  undertake  the  type  of  review  sought  by  the  appellants  stems  also  from  the  fact  that 
delicate  issues  of  foreign  policy  may  need  to  be  weighed  when  the  question  arises  whether  to 
recognize  that  a  person  is  a  refugee  from  a  certain  country,  since  such  a  determination  may  have 
significant  repercussions  on  the  UK’s  relations  with  that  country.  Whereas  it  is  true  that  such 
factors  may  be  taken  into  account  when  deciding  whether  to  grant  asylum  to  a  refugee,  it  would  be 
a  cause  for  judicial  review  if  the  Secretary  of  State  were  to  take  them  into  consideration  when 
determining  whether  a  person  has  refugee  status,  since  they  are  irrelevant  in  that  connection. 

137  Or,  in  the  case  of  one  of  the  appellants,  refusing  to  extend  his  leave  to  remain  in  the  UK. 
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of  State  had  ignored  was  the  recommendations  adopted  in  1977  by  the  executive 
committee  of  the  programme  of  the  UN  High  Commissioner  for  Refugees 
relating  to  the  procedures  which  should  be  adopted  by  the  parties  to  the  Geneva 
Convention  when  determining  refugee  status.138  The  committee  recommended 
that  applicants  should  be  accorded  a  right  to  appeal  from  decisions  refusing 
them  refugee  status,  and  that  they  should  be  allowed  to  remain  in  the  country 
while  that  appeal  is  being  heard.  The  appellants  contended  that  the  UK  is  under 
an  obligation  to  take  these  recommendations  into  account  in  organizing  and 
administering  its  immigration  system  by  virtue  of  Article  35  (1)  of  the  Geneva 
Convention,  wherein  the  UK  undertakes  to  co-operate  with  the  Office  of 
the  Commissioner  in  the  exercise  of  its  functions.  Since  paragraph  16  of  the 
Immigration  Rules  enjoins  the  immigration  authorities  to  give  effect  to  the 
UK  s  obligations  under  the  Geneva  Convention,  the  appellants  argued  that 
the  Secretary  of  State  was  thereby  required  not  to  put  the  UK  in  breach  of 
Article  35  (1)  by  ignoring  the  executive  programme’s  recommendations  when 
deciding  how  to  deal  with  them.139 

Lord  Bridge,  with  whom  the  rest  of  their  Lordships  agreed,  rejected  the 
appellants’  argument.  His  reason  appears  to  have  been  that  the  recommendations 
of  the  executive  committee  of  the  LTN  High  Commissioner’s  programme  are  of 
no  legal  relevance,  since  they  are  without  binding  force  in  both  English  and 
international  law.140  This  does  not  meet  the  argument  that  there  is  an  inter¬ 
national  obligation  on  the  UK  under  the  Geneva  Convention  to  take  such 
recommendations  into  account — an  obligation  which  the  immigration  authorities 
are  enjoined  to  observe  by  paragraph  16  of  the  Immigration  Rules.  The 
irrelevance  of  the  recommendations  to  the  appellants’  case  is  more  soundly 
based  on  the  fact  that  what  they  are  directed  to  is  the  fundamental  problem  of 
how  immigration  appeal  systems  should  be  structured  and  designed.  The 
obligation  of  the  UK  Government  to  take  the  recommendations  into  account 

See  Handbook  on  Procedures  and  Criteria  for  Determining  Refugee  Status  (1979),  para.  192. 

A  similar  argument  was  made  later  in  the  year  in  the  unreported  case  of  R  v.  Immigration 
Appeal  Tribunal ,  ex  parte  Thanansayan  and  others,  dated  22  July  1987.  It  was  there  argued  before 
the  Divisional  Court  that  the  Secretary  of  State  had  erred  by  failing  to  take  into  consideration  para, 
(h)  of  the  Conclusions  on  the  International  Protection  of  Refugees  adopted  by  the  executive 
committee  of  the  programme  of  the  UN  High  Commissioner  for  Refugees  at  its  Thirtieth  Session 
in  1979.  Para,  (h)  details  a  series  of  ‘principles’  which  ‘should  be  observed’  to  determine  which 
State  is  responsible  for  examining  a  request  for  asylum  made  by  a  person  claiming  to  be  a  refugee. 
The  applicants  contended  that  those  ‘principles’  indicated  that  the  State  which  should  examine 
their  request  for  asylum  was  the  UK;  yet  the  Secretary  of  State  had  ordered  their  return  to  India 
which  had  been  an  intermediate  point  on  their  journey  to  the  UK,  on  the  ground  that  India  was 
the  most  appropriate  State  to  make  this  examination.  He  had  thus  quite  patently  failed  to  take  those 
‘principles’  into  account  in  disregard  of  his  duty.  The  Divisional  Court  rejected  this  argument, 
relying  in  part  on  the  judgment  of  the  House  of  Lords  in  the  present  case  and  in  part  on  reasons 
of  its  own. 

140  P-  524f-g;  p.  946h.  In  Thanansayan  (n.  139,  above),  the  Divisional  Court  also  pointed  out 
that  there  is  nothing  in  the  Immigration  Rules  which  requires  the  Secretary  of  State,  to  have  regard 
to  the  recommendations  of  the  executive  committee  of  the  UN  High  Commissioner’s  programme. 
However,  while  it  is  true  that  no  such  requirement  is  expressly  imposed  by  the  Rules,  nevertheless, 
in  so  far  as  the  Rules  require  the  Secretary  of  State  to  respect  the  UK’s  obligations  under  the 
Geneva  Convention  and  it  can  furthermore  be  argued  that  one  of  those  obligations  includes  the 
duty  to  take  into  consideration  the  output  of  the  executive  committee,  it  surely  follows  that 
the  Immigration  Rules  do  enjoin  the  Secretary  of  State  to  take  its  recommendations  into  account 
in  his  or  her  administration  of  the  immigration  system. 
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thus  takes  the  form  of  a  duty  to  consider  them  and  to  make  a  ‘strategic’  decision 
whether  to  retain  the  existing  appeal  system  in  the  1971  Act  or  to  place  a  Bill 
before  Parliament  proposing  a  new  system  modelled  more  closely  on  the 
executive  committee’s  guidelines.  As  such,  the  recommendations  and  the  UK’s 
international  obligation  to  take  them  into  account  are  simply  not  relevant  to  the 
taking  of  individual  decisions  during  the  day-to-day  administration  of  the 
current  system.141 

Lord  Bridge  went  on  to  point  out  that,  even  if  the  recommendations  were  to 
be  considered  as  requiring  the  Secretary  of  State  to  treat  applicants  for  refugee 
status  in  such  a  way  that  they  are  accorded  the  right  of  appeal  described  therein, 
the  1971  Act  would  preclude  compliance  with  that  obligation.  The  supposed 
international  obligation  would  require  the  conferment  of  such  a  right  on 
applicants  who  are  refused  leave  to  enter,  as  well  as  on  illegal  entrants.  However, 
Section  13  (3)  of  the  1971  Act  does  not  allow  such  a  person  to  appeal  so  long 
as  he  or  she  remains  within  the  UK;  and  it  is  inconceivable  that  an  illegal 
entrant  might  be  accorded  a  better  position  than  a  person  who  has  been  refused 
leave  to  enter.142 


Refugee— whether  refugee  lawfully  in  UK  territory— obligation  of  non-refoule- 
ment— threatened  deportation  of  refugee  to  State  which  might  send  him  back  to 
State  which  he  had  fled— Immigration  Act  1971,  Section  11  (1)— Immigration 
Rules  198 j,  para.  73 — Convention  relating  to  the  Status  of  Refugees  1951 »  Articles 

32  (1),  33  (-0 

Case  No.  6.  In  re  Musisi,  reported  sub  nom.  R  v.  Secretary  of  State  for  the 
Home  Department,  ex  parte  Bugdaycay,  [1987]  AC  514,  [1987]  1  All  ER  940, 
HL.  The  appellant,  a  Ugandan  national,  came  to  the  UK  from  Kenya  early  in 
1983.  He  sought  leave  to  enter  in  order  to  visit  relatives;  but  the  immigration 
authorities  were  suspicious,  granted  him  temporary  admission  only,  and,  after 
further  interviews,  decided  to  refuse  him  leave  to  enter  as  a  visitor.  On  the  day 
set  for  his  removal  back  to  Kenya,  the  appellant  claimed  asylum  as  a  refugee 
from  Uganda,  alleging  that  his  life  was  there  under  threat.  He  claimed  to  have 
left  Uganda  for  Kenya  in  mid- 1982,  where  he  had  then  applied  for  asylum.  His 
claim  had  failed,  and  his  temporary  permit  to  remain  in  Kenya  would  soon 
expire.  In  1984  the  Home  Office  gave  final  directions  for  his  return  to  Kenya^ 
He  applied  for  judicial  review  of  this  decision,  but  his  application  failed,  both 
at  first  instance  and  before  the  Court  of  Appeal.143  He  was  given  leave  to  appea 
to  the  House  of  Lords,  which  heard  his  appeal  together  with  those  of  several 
other  applicants  for  refugee  status.144 


14!  A  somewhat  similar  reason  moved  the  Divisional  Court  to  reject  the  applicants  argument  in 
Thanansayan  (see  n.  .39,  above).  Lloyd  Lj  observed  that  the  ‘Conclusions  of  the  executive 
committee  which  the  Secretary  of  State  was  there  alleged  to  be  under  a  duty  to  take  into  account 
were  in  the  nature  of  a  legislative  proposal  put  to  States  in  the  hope  that  they ;  might t  be ■Pe«u|J,e 
to  co-operate  in  discussing  the  elaboration  of  certain  common  criteria  for  identifying  the  State 
responsible  for  handling  an  asylum  request,  using  as  a  basis  the  ‘principles  enunciated.  As  such 
Lie  ‘principles’  were  not  being  recommended  to  States  as  guide- hnes  for  use  in  he  aH  J 

administration  of  their  immigration  systems.  pp'  5,24g  525  ’  PP  94  94/ 

143  The  decision  of  the  Court  of  Appeal  of  24  May  1985  is  unreported.  , 

144  See  R  v.  Secretary  of  State  for  the  Home  Department ,  ex  parte  Bugdaycay,  noted  at  pp.  429 
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The  decision  to  refuse  asylum  to  the  appellant  was  not  based  on  a  denial  of 
his  claim  to  be  a  refugee  from  Uganda.  Indeed,  the  Secretary  of  State  left  open 
and  undecided  the  question  whether  he  wras  in  truth  a  refugee  as  defined  by 
Article  i  of  the  Geneva  Convention  1951.  This  was  thus  not  a  case  where  the 
claim  to  refugee  status  was  itself  in  issue.145  The  Secretary  of  State,  however, 
concluded  that,  even  if  the  appellant  were  a  refugee  from  Uganda,  that  did  not 
preclude  his  return  to  Kenya.  It  was  for  judicial  review  of  this  decision  that  the 
appellant  applied.  He  did  so  on  two  major  grounds.  First,  he  contended  that, 
if  he  were  a  refugee,  then  the  UK  was  under  an  obligation  of  international  law 
not  to  expel  him  by  virtue  of  Article  32  (1)  of  the  Geneva  Convention  relating 
to  the  Status  of  Refugees  1951,  to  which  the  UK  is  a  party.  The  Secretary  of 
State  was  required  to  give  effect  to  this  obligation  by  paragraph  73  of  the 
Immigration  Rules  of  1983,  which  provides  that  leave  to  enter  the  UK  will  not 
be  refused  if  removal  would  be  contrary  to  the  provisions  of  the  Geneva 
Convention  and  the  New  York  Protocol.146  The  Court  should  therefore  quash 
the  order  for  his  removal  from  the  UK,  since  it  was  made  in  disregard  of  the 
rules  made  under  the  1971  Immigration  Act. 

Lord  Bridge,  however,  found  that  the  Secretary  of  State  had  not  disregarded 
paragraph  73  of  the  Immigration  Rules  in  the  present  case.  Article  32  (1)  of  the 
Geneva  Convention  imposes  a  duty  on  the  parties  not  to  expel  refugees  who 
are  'lawfully  in  their  territory’.147  However,  Section  11  (1)  of  the  1971  Act 
provides  that  a  person  who  is  temporarily  admitted  to  the  UK,  as  was  the 
appellant,  ‘shall  for  the  purposes  of  this  Act  be  deemed  not  to  enter  the  United 
Kingdom’.  The  UK  courts  were,  therefore,  bound  to  hold  that  the  appellant 
did  not  fall  within  the  protection  of  Article  32  (1). 

Among  the  States  parties  to  the  Geneva  Convention,  the  use  of  expedients 
such  as  Section  n  (1)  is  common,  preventing  persons  who  disembark  at  a 
country’s  ports,  are  detained  by  its  immigration  authorities,  or,  like  the  appellant, 
are  temporarily  admitted  or  released  while  liable  to  detention  from  being 
considered  to  be  within  its  territory.  The  reason  is  obvious.  If  such  presence 
were  not  to  be  precluded  from  consideration  as  lawful  presence  in  the  territory, 
that  would,  in  Lord  Bridge  s  words,  be  'to  confer  on  any  person  who  can 
establish  that  he  has  the  status  of  a  refugee  from  the  country  of  his  nationality, 
but  who  arrives  in  the  United  Kingdom  from  a  third  country,  an  indefeasible 
right  to  remain  here’,  since  any  attempt  to  expel  him  would  be  contrary  to 
Article  32  (i).148  It  would  be  ‘surprising’  if  such  statutory  provisions  were  not 
in  accord  with  the  Geneva  Convention,  as  Lord  Bridge  observed;  and  the 
practice  of  the  States  parties  reveals  their  agreement  that  Article  32  must  be 
read  in  such  a  way  that  they  are  under  no  obligation  not  to  expel  refugees  who 
are  deemed  by  such  provisions  not  to  have  entered  their  territory.149  Indeed, 
there  is  some  reason  to  consider  that,  far  from  relating  to  persons  temporarily 
present  in  a  country,  Article  32  protects  only  those  who  are  lawfully  resident 
on  a  more  or  less  indefinite  basis.150 

146  p.  53ih;  p.  952c. 

146  Para.  73  is  quoted  in  full  at  n.  13 1,  above. 

147  Save  on  grounds  of  national  security  or  public  order,  which  were  not  here  in  issue. 

148  p.  526e-f;  p.  948b-c. 

149  See  Article  31  (3)  (b)  of  the  Convention  on  the  Law  of  Treaties,  Vienna,  1969:  TS  No.  s8 
(1980),  Cmnd.  7964. 

15(1  See  Goodwin-Gill,  The  Refugee  in  International  law  (1983),  at  pp.  160-1. 
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The  appellant’s  second  argument  was  more  substantial.  Assuming  that  he 
was  a  refugee  from  Uganda,  he  contended  that  he  was  entitled  to  the  protection 
of  Article  33  (1)  of  the  Geneva  Convention,  which  precluded  his  return  to  that 
country.  The  House  of  Lords  agreed.151  The  appellant  contended  that  Article 
33  of  the  Convention  also  precluded  his  return  to  Kenya,  since  the  Kenyan 
authorities  would  in  their  turn  only  send  him  back  to  Uganda.  By  ordering  his 
return  to  Kenya,  the  Secretary  of  State  had  therefore  acted  in  disregard  of  the 
UK’s  obligations  under  the  Convention,  which  he  is  required  to  observe  by 
paragraph  73  of  the  Immigration  Rules.  His  decision  should  consequently  be 

quashed.  .  . 

Lord  Bridge  found  it  to  be  a  ‘troublesome  question  .  .  .  how  far  the  provisions 
of  the  convention,  to  the  extent  that  they  are  incorporated  in  the  relevant 
immigration  rules,  should  be  regarded  as  prohibiting  the  removal  of  a  person 
who  is  a  refugee  from  the  country  of  his  nationality  to  a  third  country  in  the 
face  of  an  alleged  danger  that  the  authorities  in  that  third  country  will  send  him 
home  to  face  the  persecution  he  fears’.152  He  continued: 


I  can  well  see  that  if  a  person  arrives  in  the  United  Kingdom  from  country  A  claiming 
to  be  a  refugee  from  country  B,  where  country  A  is  itself  a  party  to  the  Convention, 
there  can  in  the  ordinarv  case  be  no  obligation  on  the  immigration  authorities  here  to 
investigate  the  matter.  If  the  person  is  refused  leave  to  enter  the  United  Kingdom,  he 
will  be  returned  to  country  A,  whose  responsibility  it  will  be  to  investigate  his  claim  to 
refugee  status  and,  if  it  is  established,  to  respect  it.  This  is,  I  take  it,  in  accordance  with 

the  ‘international  practice’ _ 153  The  practice  must  rest  upon  the  assumption  that  all 

countries  which  adhere  to  the  Convention  may  be  trusted  to  respect  their  obligations 
under  it.  Upon  that  hypothesis,  it  is  an  obviously  sensible  practice  and  nothing  I  say  is 
intended  to  question  it.  It  is  not,  however,  difficult  to  imagine  a  case  where  reliance  on 
the  international  practice  would  produce  the  very  consequence  which  the  Convention  is 
designed  to  avoid,  i.e.  the  return  of  refugees  to  the  country  where  they  will  face  the 
persecution  they  fear.  Suppose  it  is  well  known  that  country  A,  although  a  signatory  to 
the  Convention’  regularly  sends  back  to  its  totalitarian  and  oppressive  neighbour,  country 
B,  those  opponents  of  the  regime  in  country  B  who  are  apprehended  in  country  A 
following  their  escape  across  the  border.  Against  that  background,  if  a  person  arriving 
in  the  United  Kingdom  from  country  A  sought  asylum  as  a  refugee  from  country  , 
assuming  he  could  establish  his  well-founded  fear  of  persecution  there,  it  would,  it  seems 
to  me,  be  as  much  a  breach  of  article  33  of  the  Convention  to  return  him  to  country  A 
as  to  country  B.  The  one  course  would  effect  indirectly,  the  other  directly,  the  prohibited 
result,  i.e.  his  return  ‘to  the  frontiers  of  territories  where  his  life  or  freedom  would  be 

threatened’.  ,  ?  a 

For  the  sake  of  illustration,  I  have  necessarily  taken  cases  at  opposite  ends  ot  a 

spectrum.  In  the  ordinary  case  of  a  person  arriving  here,  from  a  third  country,  an 
claiming  asylum  as  a  refugee  from  the  country  of  his  nationality,  there  will  be  no  ground 
to  apprehend  that  his  removal  to  the  third  country  whence  he  comes  would  put  him  at 
risk  But  at  the  other  end  of  the  spectrum,  the  risk  may  be  obvious.  Between  these  two 
extremes  there  may  be  varying  degrees  of  danger  that  removal  to  a  third  country  of  a 
person  claiming  refugee  status  will  result  in  his  return  to  the  country  where  he  fears 
persecution.  If  there  is  some  evidence  of  such  a  danger,  it  must  be  for  the  Secretary 
State  to  decide  as  a  matter  of  degree  the  question  whether  the  danger  is  sufficiently 


151  p.  S3 ih;  p.  952d.  However,  see  n.  132,  above. 

152  pp-  S3ih-532a;  P-  952d. 

153  A  senior  civil  servant  swore  an  affidavit  to  the  Court  on 
this  was  the  international  practice:  p.  530g-h;  p.  95ie_f. 
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substantial  to  involve  a  potential  breach  of  article  33  of  the  Convention.  If  the  Secretary 
of  State  has  asked  himself  that  question  and  answered  it  negatively  in  the  light  of  all 
relevant  evidence,  the  court  cannot  interfere.154 

The  attitude  of  the  House  of  Lords  to  the  construction  of  Article  33  is 
noteworthy.  Their  Lordships  held  that  State  A  would  be  in  breach  of  its 
obligation  of  non-refoulement  under  that  article  if  it  were  to  eject  a  person  who 
is  a  refugee  from  State  B  and  send  him  to  State  C  if  State  C  were  then  to  send 
him  back  to  State  B — at  least  if  State  A  were  to  have  good  cause  to  foresee  that 
State  C  would  adopt  such  a  course.155  This  conclusion  was  not  based  on  a 
detailed  examination  of  the  wording  of  Article  33,  after  the  English  fashion  of 
interpreting  statutes.  On  the  other  hand,  their  Lordships  did  not  invoke 
expressly  the  relevant  rules  of  international  law  on  the  interpretation  of  treaties, 
nor  did  they  examine  the  material  which  those  rules  make  relevant  to  the 
interpretative  process.  Rather,  they  appealed  solely  to  the  purpose  of  the  rule 
in  Article  33  to  justify  their  conclusion.  This  may  possibly  be  regarded  as  an 
example  of  the  English  courts  interpreting  a  treaty  by  reference  to  the 
international  law  rules  of  interpretation,  which,  as  codified  by  Article  31  of 
the  Vienna  Convention  on  the  Law  of  Treaties  1969,  make  the  object  and 
purpose  of  a  treaty  a  primary  element  in  the  interpretative  process.156  This 
might  be  somewhat  too  optimistic  a  conclusion,  however;  and  the  case 
is  probably  more  safely  regarded  as  exemplifying  adoption  of  the  ‘liberal’ 
approach  to  the  interpretation  of  conventions  counselled  by  Lord  Wilberforce 
in  James  Buchanan  &  Co.  Ltd.  v.  Babco  Forwarding  and  Shipping  ( UK)  Ltd., 
namely,  that  they  should  be  read  ‘unconstrained  by  technical  rules  of  English 


p.  532a-g;  pp.  9520-9533.  Presumably,  the  courts  could  also  interfere  where  the  Secretary  of 
State  asked  that  question  and  answered  in  the  light  of  all  the  relevant  evidence,  but  came  to  a 
conclusion  that  was  manifestly  unreasonable  on  the  facts. 

150  Their  Lordships  did  not  enter  into  any  discussion  of  whether  such  a  proviso  exists.  Assuming 
that  one  does,  the  question  then  arises  of  what  is  the  degree  of  probability  that  State  C  would  return 
the  refugee  to  State  B  which  State  A  must  reasonably  be  able  to  foresee.  It  is  rather  odd  that  the 
House  did  not  engage  in  any  such  enquiry  into  the  nature  and  parameters  of  the  aspect  of  the 
obligation  of  non-refoulement  which  it  had  identified;  for  the  House  was  here  interpreting  the  correct 
question  which  the  Secretary  of  State  is  bound  to  ask  when  deciding  whether  to  return  a  refugee 
to  a  third  country,  failure  to  ask  which  will  subject  that  decision  to  judicial  review:  see  thejudgment 
of  Lord  Templeman  at  pp.  535h  and  537f-h;  pp.  9S5d  and  956g-h.  Lord  Bridge’s  opinion,  quoted 
above  at  n.  154,  may  be  thought  to  indicate  that  such  questions  of  probability  are  entirely  up  to  the 
Secretary  of  State  to  resolve  and  that  the  courts  cannot  review  his  decision  on  the  ground  that  the 
wrong  test  of  probability  was  used.  Indeed,  if  this  is  a  correct  reading  of  his  judgment,  it  would 
indicate  that  Lord  Bridge  did  not  believe  that  any  proviso  of  the  type  suggested  qualifies  the  UK’s 
obligation  under  Article  33,  which  would  then  constitute  an  obligation  of  result;  for,  if  there  were 
such  a  proviso,  it  would  form  part  of  the  test  which  the  Secretary  of  State  is  bound  to  employ,  and 
allure  to  use  it  would  subject  his  decision  to  judicial  review.  The  assessment  of  what  type  of  risk 
it  is  legitimate  for  the  UK  to  run  that  a  refugee  might  end  up  back  in  the  country  he  has  fled  would 
then  be  a  question  which  should  not  be  left  for  the  Secretary  of  State’s  unfettered  appreciation 
However,  it  is  probably  unwarranted  to  read  this  much  into  Lord  Bridge’s  words,  which  may  more 
safely  be  taken  as  merely  indicating  that,  if  such  a  proviso  does  exist,  the  Secretary  of  State  is  the 
one  who  will  have  to  weigh  the  evidence  in  each  case  to  see  whether  the  UK  is  not  protected  by  it, 
and  the  courts  are  not  empowered  to  review  his  decision  on  this  point  by  re-examining  all’ the 
evidence  and  coming  to  their  own  assessment. 


156  On  the  use  by  the  English  courts  of  the  rules  of  international  law  relating  to  the  interpretation 
of  treaties,  see  Fotherg.il  v.  Monarch  Airlines  Ltd.,  [1981]  AC  251,  [.980]  2  All  ER  696  On  the 
possible  limitations  to  that  judgment,  see  n.  247,  below. 
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law,  or  by  English  legal  precedent,  but  on  broad  principles  of  general 
acceptation’.157 

The  Secretary  of  State  was  therefore  bound  to  consider  whether  there  was 
such  a  risk  that,  if  the  appellant  were  returned  to  Kenya,  Kenya  would  in  its 
turn  send  him  back  to  Uganda.  Failure  to  do  so  would  have  amounted  to  a 
failure  to  consider  a  matter  which  he  was  required  to  take  into  account  by 
paragraph  73  of  the  Immigration  Rules:  that  is,  the  requirement  not  to  put  the 
UK  in  breach  of  its  obligations  under  the  Geneva  Convention.  However,  the 
decision  of  the  Secretary  of  State  could  not  be  impugned  on  that  basis,  for  he 
had  clearly  considered  the  risk  of  the  appellant’s  being  returned  to  Uganda  by 
the  Kenyan  authorities.  The  House,  nevertheless,  held  that  his  decision  could 
not  stand;  for  he  had  not  taken  into  account  all  the  relevant  evidence  in  reaching 
his  decision.  The  appellant  had  produced  much  evidence  directly  alleging 
Kenyan  breaches  of  the  obligation  of  non-refoulement  in  respect  of  refugees  from 
Uganda.  Furthermore,  an  affidavit  sworn  by  an  official  of  the  Home  Office  itself 
evidenced  that  Kenya  had  committed  such  breaches  of  Article  33,  which  had 
in  turn  evoked  protests  from  the  UN  High  Commissioner  for  Refugees.  ‘The 
fact  of  such  breaches  must  be  very  relevant  to  any  assessment  of  the  danger  that 
the  applicant,  if  returned  to  Kenya,  would  be  sent  home  to  Uganda  ,  Lord 
Bridge  remarked.158  Yet  the  Secretary  of  State  appeared  not  to  have  taken  them 
into  account  in  making  that  assessment.  He  had  instead  preferred  to  make  his 
assessment  ‘on  the  basis  of  a  confidence  in  Kenya’s  performance  of  its  obligations 
under  the  convention  which  is  now  shown  to  have  been,  at  least  to  some  extent, 
misplaced’.159 

The  House  of  Lords  thus  showed  itself  willing  to  undertake  a  quite  rigorous 
review  of  the  foundation  of  the  Secretary  of  State’s  decision.  This  attitude  was 
characterized  by  Lord  Bridge  in  the  following  terms: 

...  the  resolution  of  any  issue  of  fact  and  the  exercise  of  any  discretion  in  relation  to 
an  application  for  asylum  as  a  refugee  lie  exclusively  within  the  jurisdiction  of  the 
Secretary  of  State  subject  only  to  the  court’s  power  of  review.  The  limitations  on  the 
scope  of  that  power  of  review  are  well  known  and  need  not  be  restated  here.  Within 
those  limitations  the  court  must,  I  think,  be  entitled  to  subject  an  administrative  decision 
to  the  more  rigorous  examination,  to  ensure  that  it  is  in  no  way  flawed,  according  to  the 
gravity  of  the  issue  which  the  decision  determines.  The  most  fundamental  of  all  human 
rights  is  the  individual’s  right  to  life  and,  when  an  administrative  decision  under  challenge 
is  said  to  be  one  which  may  put  the  applicant’s  life  at  risk,  the  basis  of  the  decision  must 
surely  call  for  the  most  anxious  scrutiny.160 

It  has  already  been  decided  that  the  courts  have  no  power  to  review  a  decision 
to  return  a  person  to  the  country  he  has  fled  and  quash  it  on  the  ground  that  a 

157  [1978]  AC  141  at  152,  [1977]  3  All  ER  1048  at  1052.  See  also  Fothergill  v.  Monarch  Airlines 
Ltd.,  loc.  cit.  (previous  note),  at  pp.  272c,  28ih-282a,  283d,  293c  and  298b;  pp.  699),  7o6g-h,  709b, 

Indeed^  even  on  an  interpretation  of  Article  33  according  to  normal  English  rules  of  statutory 
construction,  the  House  might  have  reached  the  same  result;  for  not  only  does  the  'mischief  rule 
enjoin  consideration  of  the  purpose  of  a  provision,  but  the  very  terms  of  Article  33,  by  prohibiting 
return  ‘in  any  manner  whatsoever’  to  the  State  of  persecution,  might  be  th°ught,  even  on  a  hteral 
reading,  to  dictate  the  interpretation  adopted  by  the  House  of  Lords.  P-  534a.  P-  9S3J- 

159  P-  533h;  p.  953j-  See  also  Lord  Templeman:  p.  538a;  pp.  956j-957a. 
p.  53ie-g;  p.  952c.  See  also  Lord  Templeman:  p.  537b;  P-  95 bj - 
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full  reconsideration  of  the  evidence  discloses  that  he  is  in  truth  a  refugee  from 
that  country  and  so  should  not  have  been  sent  back  there.161  This  passage  may 
nevertheless  indicate  that  the  courts  will  exercise  with  the  utmost  care  their 
power  to  review  and  quash  such  a  decision  on  the  ground  that  the  determination 
that  a  person  is  not  a  refugee  is  manifestly  unreasonable  on  the  facts. 

Diplomatic  privileges  and  immunities — libel  contained  in  internal  embassy  correspon¬ 
dence — whether  action  justiciable  by  English  court — inviolability  of  archives  of 
foreign  embassy — internal  embassy  memorandum  voluntarily  given  in  evidence — 
whether  English  court  free  to  inquire  into  internal  affairs  of  foreign  embassy — 
English  ‘ act  of  State ’  doctrine — diplomatic  immunity — waiver  of  immunity  by  head 
of  mission — zvhether  waiver  given  with  authority  of  sending  State — Diplomatic 
Privileges  Act  1964,  Section  2  (3),  Schedule  /,  Article  24 — Convention  on 
Diplomatic  Relations  1961,  Article  24 

Case  No.  7.  Fayed  v.  Al-Tajir,  [1987]  3  WLR  102,  [1987]  2  All  ER  396,  CA. 
The  defendant  had  been  the  Ambassador  of  the  United  Arab  Emirates  (UAE) 
in  London  until  August  1982,  when  he  resigned  his  post.  However,  nobody  w'as 
appointed  Ambassador  in  his  stead,  and  he  continued  to  act  for  internal  purposes 
as  the  de  facto  head  of  the  LfAE’s  London  mission,  the  staff  at  the  embassy 
and  the  Foreign  Ministry  of  the  UAE  regarding  him  as  having  authority. 
Subsequently,  in  November  1983,  he  became  Ambassador  once  more.  Between 
the  time  of  the  defendant’s  resignation  as  Ambassador  and  his  reappointment, 
the  memorandum  was  written  which  was  at  the  centre  of  this  case.  It  was 
written  on  the  Embassy’s  official  notepaper,  was  entitled  ‘Inter-Departmental 
Memorandum’,  and  was  stated  to  be  from  ‘The  Ambassador’ — that  is,  the 
defendant,  whose  name  appeared  at  its  foot  under  the  per  pro  signature  of  the 
charge  d’affaires,  who  was  then  the  formal  chef  de  mission.  The  memorandum 
was  addressed  to  the  counsellor  at  the  Embassy,  and  was  copied  to  the  charge 
d’affaires  and  to  the  Ministry  of  Foreign  Affairs  of  the  UAE  in  Abu  Dhabi. 
The  memorandum  concerned  the  conduct  of  its  addressee  in  the  discharge  of 
his  office  as  counsellor,  on  account  of  which  he  was  told  that  he  was  to  lose  his 
status  as  counsellor  and  be  sent  back  to  Abu  Dhabi,  where  the  Ministry  of 
Foreign  Affairs  would  decide  what  to  do  with  him.  The  conduct  in  question 
involved  the  plaintiff,  a  LIAE  national,  of  whom  the  memorandum  was  ‘sharply 
critical’.162  The  memorandum  was  delivered  to  and  read  by  its  addressee  and 
by  officials  in  the  Ministry  in  Abu  Dhabi.  However,  the  addressee  also  showed 
it  to  the  plaintiff,  who,  in  May  1983,  issued  a  writ  against  the  defendant  claiming 
damages  for  the  libel  allegedly  contained  therein. 

The  defendant  throughout  the  ensuing  proceedings  denied  having  written  or 
sent  the  letter,  but  he  admitted  having  caused  it  to  be  sent  and  accepted 
responsibility  for  its  publication.  A  defence  to  the  action  was  served  in  1984, 
after  the  defendant’s  reappointment  as  Ambassador.  In  it,  the  defendant 
expressly  waived  any  claim  that  he  might  have  to  diplomatic  immunity.  The 
memorandum,  its  contents  and  its  publication  were  admitted;  it  was  disclosed 
on  discovery;  and  it  was  put  in  evidence  at  the  trial  without  objection.  However, 

191  See  R  v.  Secretary  of  State  for  the  Home  Department ,  ex  parte  Bugdaycay ,  noted  at  pp.  429- 
433,  above,  especially  the  text  at  nn.  132-6. 

182  p.  io6d;  p.  3g8e. 
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the  defendant  contended  that  the  action  was  not  properly  justiciable  before  the 
English  courts,  since  it  was  founded  on  an  embassy  document,  the  publication 
of  which  was  protected  by  absolute  privilege  and  could  not  be  made  the  subject 
of  an  action  for  libel.163  The  judge  at  first  instance  agreed,  and  the  plaintiff 
appealed. 

In  Chatterton  v.  Secretary  of  State  for  India  in  Council ,161  the  Court  of  Appeal 
held  that  a  communication  relating  to  State  matters  made  by  one  officer  of  State 
to  another  in  the  course  of  his  or  her  official  duty  is  absolutely  privileged,  and 
so  cannot  be  made  the  subject  of  an  action  for  libel.  Developments  in  subsequent 
case  law  have  not  yet  made  the  precise  scope  of  this  doctrine  clear.165  However, 
these  cases  have  all  related  to  communications  between  officials  of  the  UK 
Government.  As  Mustill  LJ  observed,  their  communications  have  been  protected 
with  absolute  privilege  in  recognition  of  the  interest  that  the  UK  public  has  in  the 
good  administration  of  its  government;  for,  without  such  privilege,  government 
officials  might  be  prevented  from  communicating  candidly  with  each  other  on 
matters  of  government  business  by  the  perceived  risk  of  being  subjected  to  a 
suit  for  defamation.166  Since  the  UK  public  clearly  has  no  such  direct  interest 
in  promoting  the  good  administration  of  foreign  governments  and  their  embass¬ 
ies,  this  line  of  cases  afforded  no  guidance  in  the  case  of  ‘documents  created 
within  and  for  the  purposes  of  a  foreign  diplomatic  mission’.167  Nor  was  any 
assistance  to  be  derived  from  the  cases  in  which  English  courts  had  dealt  with 
the  issue  of  the  protection  to  be  accorded  to  foreign  intra-governmental 
correspondence,  all  three  decisions  not  having  involved  a  ruling  on  the  type  of 
issue  now  before  the  Court.168  Mustill  LJ  concluded:  ‘I  am  unable  to  find  in 
any  statute  or  decided  case  law  a  rule  of  law  which  leads  directly  to  a  solution 
of  the  issue  now  before  the  court.  169 

It  was  clear  that  the  memorandum  fell  within  the  protection  accorded  to  t  e 
archives  and  documents  of  the  mission’  by  Article  24  of  the  Vienna  Convention 


163  On  the  doctrine  of  absolute  privilege  in  the  English  law  of  defamation,  see  Lewis  (ed.),  Galley 
on  Libel  and  Slander  (8th  edn.,  1981),  paras.  381-433- 

164  [1895]  2  QB  189. 

165  A  similar  doctrine  exists  in  Commonwealth  case  law:  p.  noe-h;  p.  402b  t. 

For  similar  reasons,  the  courts  will  refuse  to  allow  documents  or  copies  of  documents 
constituting  such  communications  to  be  proved  and  put  in  evidence  at  a  trial. 

167  An  argument  of  the  following  type  might  be  made  to  show  that  the  UK  does  indirectly  have 
an  interest  in  protecting  foreign  intra-embassy  communications.  Whereas  the  UK  has  no  interes 
in  securing  the  good  administration  of  foreign  governments  and  their  embassies,  it  obviously  has 
an  interest  in  the  good  administration  of  its  own  embassies.  If  UK  embassy  officials  could  be  sued 
for  libel  in  foreign  courts  in  respect  of  internal  embassy  documents,  then  they  might  be  hampered 
in  their  work  The  UK  should  grant  privilege  to  such  communications  within  foreign  embassies  in 
order  that  foreign  States  may  reciprocate.  Mustill  LJ  did,  indeed,  ‘look  to  see  whether  there  is  any 
ground  on  which  immunity  should  be  granted  because  the  United  Kingdom  has  an  interest  in 
conceding  to  other  states  those  privileges  which  it  would  in  kindred  circumstances  wish  to  be 
accorded  by  the  foreign  state’:  p.  H2e;  p.  403J.  However,  it  is  clear  that  the  Chatterton  doctrine 
was  not  applied  in  this  case,  since  the  reasoning  upon  which  the  Court  based  its  decision  a 
as  its  consequence  that  ‘persons  of  less  rank  than  the  high  officers  of  state  contemplated  by  the 
Chatterton  line  of  authority  would  be  enabled  to  avoid  liability  :  p.  117c;  P-  4°7J-  See  also  p.  1  i7g-h, 

.«  The  three  =...„  ««  Hmt  v.  Cm**  (.87*).  LR  4  PC  439.  M  ham,  SS.«  Ltd.  ,  CW£ 
[1925]  2  KB  391;  and  Szalatnav-Stacho  v.  Fink,  [1947]  EB  1,  [1946]  2  All  LR  231.  For  Mustill 
LJ’s  discussion  of  them,  see  pp.  1  i2f-nsf;  PP-  4°3j-4°6e. 


p.  n 


ssion  or  mem,  i>cc  T  .  1  „  w  _  j 

Sh;  p.  4o6g.  See  also  the  judgment  of  Kerr  LJ  at  pp.  i  i9e  and  120a;  pp.  4o9J  and  4i°d. 
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on  Diplomatic  Relations  1961,  which  is  part  of  English  law  by  virtue  of  the 
Diplomatic  Privileges  Act  1964. 170  It  was  thus  ‘inviolable’  at  any  time  and 
wherever  it  might  be,  and  might  not  be  taken  out  of  the  hands  of  the  embassy 
or  allowed  to  be  given  in  evidence  before  the  Court  without  the  consent  of  the 
foreign  sovereign.  However,  Mustill  LJ  held  that  no  infringement  of  Article  24 
had  occurred;  for  the  memorandum  had  been  disclosed  voluntarily  and  put  in 
evidence  without  objection.171  Article  24  was  thus  not  directly  in  point.172 

Although  it  thought  the  memorandum  to  have  been  lawfully  given  in  evidence, 
the  Court  felt  that  it  should  not  ‘engage  on  an  inquiry  as  to  [its]  merits’.  If  the 
Court  were  to  proceed  to  adjudicate  on  the  claim  that,  by  causing  the  publication 
of  the  memorandum,  the  defendant  had  libelled  the  plaintiff,  there  would  follow, 
in  the  normal  course  of  things,  an  inquiry  into  the  truth  of  the  allegations 
concerning  the  plaintiff.  If  a  defence  of  qualified  privilege  were  to  be  raised, 
the  circumstances  in  which  the  allegations  were  made  would  need  to  be 
examined;  and,  if  a  prima  facie  defence  were  made  out,  the  Court  would  then 
have  to  inquire  into  the  good  faith  or  malice  of  the  defendant.  As  Kerr  LJ 
remarked,  ‘the  full  ventilation  and  exposure  of  these  issues,  and  the  decision  of 
our  courts  on  them,  would  be  bound  to  intrude  on  the  internal  policies  and 
practices  of  [the  UAE’s]  embassy’.173  This  the  Court  of  Appeal  was  not  prepared 
to  countenance.  The  appeal  was  accordingly  dismissed,  Mustill  LJ  and  Kerr 
LJ  both  delivering  judgments  to  this  effect,  and  Croom-Johnson  LJ  agreeing 
with  them  both. 

The  Court  founded  this  decision  on  grounds  of  ‘public  policy’.  Both  Mustill 
LJ  and  Kerr  LJ  recognized  that  an  inquiry  into  the  internal  workings  of  the 
UAE’s  embassy  might  be  a  cause  of  embarrassment  to  that  State’s  government; 
and,  although  that  was  not  in  itself  a  ground  for  refraining  from  such  an 
inquiry,174  the  fact  that  it  might  well  affect  the  state  of  relations  between  the 
UK  and  the  UAE  and  so  prejudice  the  LTK  Government  in  the  conduct  of  its 
foreign  policy  was  a  consideration  which  weighed  on  both  their  Lordships.175 
Moreover,  their  view  was  that  it  is  because  of  considerations  such  as  these  that 
Article  24  of  the  Vienna  Convention  1961  places  internal  embassy  affairs  beyond 
the  scrutiny  of  local  courts  by  conferring  inviolability  on  embassy  documents 
and  archives.  Since  the  consideration  of  public  policy  which  they  had  identified 
had  been  accepted  into  English  law— Article  24  being  given  effect  by  the 
Diplomatic  Privileges  Act  1964 — they  felt  able  to  give  expression  to  it  in  the 
present  case  and  hold  that  the  judge  at  first  instance  had  been  right  not  to  allow 
the  proceedings  to  continue.  The  Court,  therefore,  did  not  found  its  conclusion 


170  P-  1 1 9a;  P-  4°9e.  The  Court  did  not  deem  it  relevant  that  the  defendant,  who  was  responsible 
for  its  publication  and  in  whose  name  it  was  sent,  was  not  Ambassador  at  the  time:  p.  1 1 7g-h; 
p.  4o8d-e.  He  was  treated  by  the  UAE  as  an  embassy  official,  after  all. 

p.  1 1 7d;  p.  408a.  That  the  Court  put  matters  this  way  is  slightly  worrying.  If  the  archives 
and  documents  of  an  embassy  are  inviolable,  then  surely  the  courts  should  give  effect  to  this 
inviolability  proprio  motu  and  not  await  the  objection  of  the  foreign  sovereign:  see  Gore-Booth 
Satow's  Guide  to  Diplomatic  Practice  (5th  edn.,  1979),  Section  14.26.  It  is  all  the  more  odd  that 
Mustill  LJ  should  have  put  matters  in  these  terms,  seeing  that  he  then  went  on  to  observe  that  the 
Court  could  not  infer  a  renunciation  by  the  UAE  of  its  right  (which  the  court  went  on  to  find)  to 
be  free  from  the  inspection  of  its  affairs  by  the  English  courts  from  the  mere  fact  that  it  had  taken 
no  step  to  intervene  in  the  proceedings:  p.  ii7e;  p.  408b. 

172  However,  see  text  following  n.  212,  below. 


p.  1 1 9g;  P-  410a. 


pp.  113d,  iipg  and  120a;  pp.  404g,  410a  and  4iod. 


p.  1 19h;  p.  410b. 
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directly  on  Article  24,  but  'used  it  as  part  of  the  general  background  against 
which  the  considerations  of  public  policy  are  to  be  assessed’.176 

Mustill  LJ  also  supported  this  conclusion  by  reference  to  the  line  of  English 
cases  establishing  that  'there  are  situations  in  which  the  English  court  will  find 
it  inexpedient  to  investigate  the  actions  of  a  foreign  state  or  legislature,  even 
though  they  fall  within  its  formal  jurisdiction’.177  These  cases  reflect  a  principle 
of  public  policy  that  it  is  necessary  ‘to  confine  to  an  absolute  minimum  any 
meddling  by  the  English  court  in  the  affairs  of  a  foreign  sovereign’;178  which 
principle,  he  thought,  precluded  judicial  use  or  investigation  of  the  subject- 
matter  of  the  memorandum  in  the  present  case.  In  so  far  as  the  cases  referred 
to  by  Mustill  LJ  are  not  based  on  any  doctrine  of  the  necessity  of  avoiding 
embarrassment  to  the  executive,179  but  rather  on  the  fact  that  the  English  courts 
lack  the  ability  to  adjudicate  on  certain  matters  of  fact  and  law,  they  would  seem 
to  have  no  application  to  the  present  case,  where  English  law  was  to  be  applied 
and  the  evidence  was  of  the  sort  that  municipal  courts  can  easily  handle.  In  so 
far,  on  the  other  hand,  as  Luther  v.  Sagor  and  certain  other  judicial  pronounce¬ 
ments  do  reflect  such  a  doctrine,  the  use  made  of  them  by  Mustill  LJ  is  worthy 
of  note;  for  he  took  from  them  the  policy  of  not  adjudicating  on  the  actions  of 
foreign  States  so  as  to  avoid  embarrassing  the  L*K  Government  in  the  conduct 
of  its  foreign  relations,  and  stated  it  in  a  broad  and  general  fashion,  deprived 
of  the  usual  qualifications  restricting  its  application  to  the  examination  of  certain 
foreign  legislation.  This  might  well  be  thought  to  be  indicative  of  a  judicial 
inclination  to  expand  the  scope  of  the  so-called  'act  of  State’  doctrine. 

The  precise  scope  of  the  Court’s  judgment  requires  elucidation.  As  has  already 
been  noted,  the  approach  of  the  Court  was  to  identify  the  issues  which  might 
be  raised  in  law  if  the  memorandum  were  to  be  used  to  found  an  action  for 
libel,  and,  since  the  judicial  determination  of  these  issues  would  involve  a 
potentially  embarrassing  inquiry  into  the  internal  affairs  of  the  LTAE’s  embassy, 
the  plaintiff  was  precluded  from  using  it  to  found  his  action.  Yet  the  way  in 
which  a  case  based  on  an  embassy  document  is  pleaded  and  argued  may  mean 
that  such  inquiries  may  not  have  to  be  made,  since  the  issues  which  would  have 
necessitated  them  are  not  raised  by  the  parties.  Indeed,  Mustill  LJ  observed 
that  ‘in  this  particular  instance  no  inquiry  into  the  merits  of  the  dispute  will  be 
required,  since  there  are  no  pleas  of  justification  or  qualified  privilege’;  but  he 
continued:  'the  decision  by  the  court  as  to  whether  or  not  an  action  of  this  kind 
should  be  entertained  ought  not  to  depend  on  a  decision  by  the  individual 
parties  as  to  the  way  in  which  they  choose  to  contest  it.’180  What  weighed  with 
the  Court  of  Appeal  was  therefore  the  potential  for  embarrassment  flowing  from 
the  issues  which  might  legally  arise  in  an  action  of  the  type  before  it,  and  not 
that  potential  as  actually  realized  in  the  instant  case  by  virtue  of  the  issues  in 
fact  raised.  Such  an  approach  may  result  in  the  exclusion  of  evidence  even 


176  pp.  ii7e-f  and  120b;  pp.  408b  and  4iod. 

177  p.  1 16b;  pp.  4o6j-407a.  These  cases  are  the  two  lines  of  authority  represented  by  A.  M.  Luther 
v.  James  Sagor  &  Co.,  [1921]  3  KB  532,  and  Buttes  Gas  &  Oil  Co.  v.  Hammer  (Nos.  2  &  3),  [1982] 
AC  888,  [1981]  3  All  ER  616.  See  p.  ma-b;  p.  402g-h. 

178  p.  1  i6d;  p.  407c. 

179  Lord  Wilberforce  expressly  avoided  basing  his  judgment  on  such  a  ground  in  Buttes  v. 
Hammer:  loc.  cit.  above  (n.  177)1  PP-  936f~g  and  938a;  PP-  632c  and  633d-e. 

180  p.  1 1 7f;  p.  408c. 
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though  that  might  not  be  necessary  to  further  the  policy  of  non-embarrassment 
espoused  by  the  Court. 

The  Court  expressed  its  conclusion  in  the  present  case  by  stating  that  the 
memorandum  was  protected  by  absolute  privilege,  and  therefore  could  not 
tound  a  cause  of  action  for  libel.181  However,  in  the  English  law  of  defamation, 
it  is,  to  be  strict,  not  the  document  which  is  accorded  absolute  privilege,  but 
its  communication,  the  privilege  attaching  by  virtue  of  the  nature  of  the 
relationship  between  the  publisher  and  the  addressee.182  This  suggests  that,  if 
the  memorandum  had  been  published  to  persons  not  on  the  embassy  staff  or 
within  the  UAE  government,183  then  privilege  might  well  not  have  attached  to 
such  publication,  and  the  plaintiff’s  action  for  libel  might  have  been  allowed  to 
proceed,  founded  thereon.  Indeed,  at  the  trial,  the  defendant  had  conceded  that, 
if  such  a  publication  of  the  memorandum  had  taken  place  as  the  natural 
consequence  of  his  initial  publication  of  the  memorandum  to  its  addressee  (the 
embassy  counsellor),  then  the  defence  of  absolute  privilege  would  fail.184 
However,  there  are  good  reasons  for  doubting  this.  The  rationale  of  the  Court’s 
judgment — that  to  allow  the  memorandum  to  be  the  subject  of  a  cause  of  action 
would  be  to  risk  the  investigation  of  the  inner  workings  of  a  foreign  embassy, 
and  that  this  should  be  avoided  because  of  its  possible  consequences — applies 
equally  to  the  case  of  a  document  which  has  been  disclosed  to  persons  outside 
the  embassy,  in  certain  cases,  at  least.185  Similarly,  Article  24  of  the  Vienna 
Convention,  on  which  the  Court  placed  much  store,  seeks  to  protect  embassy 
matters  from  examination  by  granting  inviolability  to  embassy  documents 
‘wherever  they  may  be’,  suggesting  that  their  protection  from  judicial  perusal 
subsists,  in  some  cases  at  least,  while  they  are  in  the  hands  of  persons  outside 
the  embassy.186  What  mattered  to  the  Court  of  Appeal  was  the  nature  of  the 
inquiry  on  which  the  courts  might  have  to  embark  if  the  memorandum  were  to 
be  used  as  the  basis  of  the  plaintiff  s  action,  and  the  need  to  refrain  from  it 
because  of  the  possible  consequences.  Conferring  absolute  privilege  on  the 
publication  of  the  memorandum  was  merely  an  appropriate  method  of  meeting 
that  need  in  the  instant  case;  but,  as  Kerr  LJ  remarked,  ‘the  appropriate 

The  Court  rejected  the  argument  that  qualified  privilege  would  constitute  adequate  protection, 
since  issues  of  justification  and  malice  might  then  still  be  raised,  requiring  inquiry  into  internal 
embassy  affairs:  pp.  n6f  and  ngf-g;  pp.  4o7d  and  410a. 

In  this  connection,  it  should  be  noted  that  the  Court  attached  no  importance  to  the  fact  that 
the  defendant  was  not  Ambassador  at  the  time  he  caused  the  memorandum  to  be  published;  for  he 
was  treated  within  the  embassy  and  by  the  UAE  as  an  embassy  official.  See  n.  170,  above. 

183  The  publication  of  the  memorandum  to  the  plaintiff  himself  could  not  found  a  cause  of  action, 
since,  under  the  English  law  of  defamation,  the  defamatory  material  must  be  published  to  a  third 
person:  see  Lewis,  op.  cit.  above  (n.  163),  at  para.  222. 

184  P-  i°9g-h;  p.  40 if.  The  trial  judge  found  that,  in  so  far  as  there  was  publication  outside  the 
embassy,  it  was  not  the  natural  or  probable  consequence  of  the  defendant’s  publication  of  the 
memorandum  to  the  counsellor. 

185  Although  this  might  be  the  case  where  the  document  is  disclosed  to  a  restricted  number  of 
people  only,  the  rationale  of  the  Court  s  judgment  probably  ceases  to  apply'  where. the  foreign  State 
has  authorized  the  communication  of  such  a  document  to  a  large  number  of  people  outside  its 
embassy;  for  the  foreign  State  could  be  argued  to  have  thereby  shown  that  it  is  not  likely  to  be 
embarrassed  if  the  internal  workings  of  its  embassy  are  looked  into.  A  similar  argument  could  be 
made  if  the  document  is  potentially  open  to  public  examination  by  virtue  of  a  freedom  of  information 
statute  in  force  in  the  foreign  State.  More  difficult  to  resolve,  however,  would  be  a  case  where  the 
document  has  become  public  without  the  authority  of  the  foreign  State. 

186  A  fortiori,  if  they  have  been  shown  to  such  persons  but  are  not  in  their  possession. 


DECISIONS  OF  BRITISH  COURTS  DURING  1987 


443 


terminology  is  secondary  to  the  non-justiciability  of  this  dispute  as  a  matter  of 
principle’.187  This  suggests  that,  not  only  will  the  English  courts  refrain  from 
adjudicating  an  action  for  libel  based  on  at  least  certain  publications  of  embassy 
documents  to  persons  outside  the  relevant  embassy,  but  that  they  will  be  able 
to  do  so  without  having  to  strain  to  create  situations  of  absolute  privilege. 
Moreover,  the  Court’s  policy  of  non-investigation  may  be  applied  beyond  the 
law  of  defamation  to  preclude  the  use  of  evidence  which  might  involve  inquiry 
into  internal  embassy  matters  for  the  purpose  of  founding  or  supporting  other 
types  of  suit. 

Another  question  which  arises  is  whether  the  courts  may  be  freed  from  their 
self-imposed  policy  of  restraint  by  the  consent  of  the  foreign  sovereign  to  an 
investigation  of  the  internal  workings  of  its  embassy.  Mustill  LJ  expressly  left 
this  question  open,  merely  observing  that  no  such  consent  on  the  part  of  the 
UAE  could  be  inferred  from  its  failure  to  intervene  in  the  present  proceed¬ 
ings.188  The  Court’s  reliance  on  Article  24  of  the  Vienna  Convention  might  be 
thought  to  point  to  a  positive  answer,  since  the  inviolability  thereby  conferred 
on  embassy  documents  is  naturally  open  to  waiver.  Indeed,  the  policy  of  non- 
embarrassment  relied  on  bv  the  Court  might  even  be  thought  to  indicate  that 
the  UK  Government  itself  might  enable  the  courts  to  proceed  to  investigate  the 
workings  of  a  foreign  embassy,  if  it  were  to  indicate  its  opinion  that  it  would 
thereby  suffer  no  prejudice  in  the  conduct  of  its  relations  with  the  sending  State 
or  was  willing  to  suffer  any  prejudice  that  might  result. 

A  third  and  larger  question  still  is  whether  the  protection  here  accorded  a 
memorandum  prepared  for  circulation  within  an  embassy  and  communication 
to  its  foreign  ministry  wrill  be  extended  to  other  foreign  intra-governmental 
correspondence.  Although  their  Lordships  frequently  expressed  their  opinions 
in  terms  of  the  undesirability  of  inquiring  into  ‘the  workings  of  a  foreign 
embassy’,  there  are  some  indications  that  their  opinions  go  wider  than  this.  The 
rationale  of  the  Court’s  opinion— of  avoiding  damaging  the  UK’s  foreign 
relations  by  risking  embarrassing  inquiries  into  the  affairs  of  other  States— 
potentially  extends  to  at  least  certain  foreign  governmental  communications.189 
Mustill  LJ,  as  has  already  been  noted,  seemed  prepared  to  state  this  policy  in 
its  broadest  form,  deriving  it  from  cases  relating  to  foreign  governmental  acts 
well  outside  the  embassy  context.  Moreover,  his  judgment  established  that  the 
previous  case  law  on  foreign  governmental  correspondence  is  certainly  not 
inconsistent  with  its  protection  by  absolute  privilege  in  defamation  cases. 
Nevertheless,  it  would  be  dangerous  to  seek  to  draw  too  much  from  the  decision 


187  p.  120c;  p.  4ioe. 

188  p.  ii7e;  p.  408b.  ,  ,  ,  .  .  ,  .  ,  . 

189  Examples  of  documents  which  probably  would  not  be  covered  by  this  consideration  mig 

be-  documents  which  have  been  released  to  the  press;  those  which  may  lawfully  be  made  public 
under  a  country’s  municipal  law,  as  where  they  are  liable  to  disclosure  under  a  freedom  of  in¬ 
formation  statute;  many,  but  not  necessarily  all,  low-level  documents;  and  so  on.  Cf.  n.  185, 

^Mn  particular,  the  Fink  case  was  not  argued  on  the  grounds  of  privilege  under  English  law,  as 
Mustill  LJ  points  out:  pp.  n4f  and  n5e;  PP-  4o5f  and  4o6d.  Indeed,  the  judge  at  first  instance  in 
that  case  seems  to  have  been  inclined  to  accord  privilege  to  at  least  some  foreign  governme 
correspondence  as  a  matter  of  English  law:  p.  1  i4b-e;  p.  405CT. 
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of  the  Court  in  the  present  case,  especially  in  view  of  the  great  importance 
attached  to  the  analogy  afforded  by  the  inviolability  of  embassy  documents.191 

The  major  difficulty  with  this  case,  however,  stems  less  from  the  scope  of  the 
Court  of  Appeal’s  decision  than  from  its  interrelationship  with  the  other  rules 
of  diplomatic  law.  First,  the  Court  felt  no  difficulty  in  recognizing  that 
the  memorandum  here  was  protected  by  privilege,  even  supposing  that  the 
defendant’s  waiver  of  his  diplomatic  immunity  had  been  effective.192  The 
purposes  of  the  two  forms  of  legal  protection  differ:  diplomatic  immunity  is 
accorded  to  facilitate  the  fulfilment  by  a  diplomat  of  his  duties  and  to  maintain 
the  dignity  of  the  mission;  the  non-justiciability  of  embassy  affairs  stems  from 
a  desire  to  promote  smooth  international  relations.  A  foreign  sovereign  might 
feel  that  a  diplomat  did  not  need  that  protection  in  a  given  instance  and  that 
the  dignity  of  the  embassy  would  be  impaired,  rather  than  enhanced,  by  a  plea 
of  immunity;  yet  it  might  be  sensitive  to  the  use  of  embassy  documents  in  that 
suit  where  that  might  invite  judicial  inquiry  into  the  conduct  of  internal  embassy 
matters.193  Proceedings  might  thus  continue,  but  without  use  of  the  document 
or  inquiry  into  matters  raised  by  it.  This  only  makes  sense,  however,  where  the 
document  does  not  constitute  the  whole  basis  of  the  plaintiff’s  case.  Yet,  in  the 
present  proceedings,  the  memorandum  was  just  that.194  That  being  so,  if 
the  UAE  consented  to  the  defendant  being  sued,  it  would  seem  to  have  shown 
that  it  was  not  sensitive  to  inquiry  into  those  embassy  matters  raised  by  the 
memorandum.195 

A  second  and  even  greater  difficulty  is  the  relationship  between  the  inviolability 
of  embassy  documents  and  the  non-justiciability  of  their  contents.  The  plaintiff 
argued  that  the  1964  Act  constitutes  a  complete  code  for  the  legal  privileges 
and  immunities  granted  in  respect  of  embassies.  Whereas  the  1964  Act  confers 
on  diplomats  both  inviolability  of  person  and  immunity  from  suit,  it  only  confers 
inviolability  on  embassy  documents;  and,  therefore,  since  no  violation  of  the 
memorandum  occurred,  no  further  bar  to  adjudication  could  be  raised  in  respect 
of  it.  Mustill  LJ  brushed  this  argument  aside:  ‘The  statutes  and  conventions 
do  not  form  a  complete  code  for  the  operation  of  public  policy  in  the  field  of 
comity,  as  witness  the  various  versions  of  the  doctrine  of  foreign  act  of  state, 
all  of  which  are  creations  of  the  common  law.  I  can  see  no  reason  why  the  fact 
that  a  particular  ground  of  policy  does  not  have  statutory  recognition  should 
prevent  the  Court  from  giving  it  whatever  weight  may  be  thought  fit.’196  Of 
course,  the  Diplomatic  Privileges  Act  1964  is  not  a  complete  codification  of  the 
law  relating  to  foreign  affairs  in  English  courts.  However,  it  is  surely  a 
precondition  of  the  recognition  of  new  grounds  of  public  policy  by  the  courts 
that  they  be  consistent  with  the  statutes  in  this  area.  Whilst  the  Court  did  seek 
to  derive  support  for  its  judgment  from  Article  24  of  the  Vienna  Convention  as 

191  It  might  also  be  observed  that  Mustill  LJ  distinguished  Fink  partly  on  the  grounds  that  it 
related  to  a  foreign  official  document  and  not  an  embassy  document:  p.  iise;  p.  406c.  However, 
there  were  other  grounds  for  distinguishing  that  case,  on  which  he  more  largely  relied:  see  n.  190, 
above. 

192  PP-  1  i8b-d  and  i2if-h;  pp.  4o8g-h  and  41  ig-h.  On  the  question  of  the  defendant’s  diplomatic 
immunity  and  his  purported  waiver  of  it,  see  text  at  nn.  199-2 12,  below. 

193  p.  1 1 6f-h;  p.  4°7e-g.  194  p.  i2ih;  p.  41  ih. 

195  It  might  be  inferred  from  this  that  the  foreign  State  cannot  renounce  its  right  to  be  free  from 

inquiry  into  the  internal  affairs  of  its  embassy;  but  this  would  be  rash,  given  the  formalism  of  the 
Court’s  reasoning.  m  p  II7a-b;  p.  407b. 
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contained  in  the  1964  Act,  it  is  doubtful  that  the  doctrine  of  non-justiciability 
recognized  by  the  Court  is  consistent  with  that  provision.  If  the  memorandum 
had  been  disclosed  voluntarily  by  the  UAE,  so  that  no  infringement  of  its 
inviolability  occurred,  to  go  on  to  hold  that  it  might  not  form  the  subject  of 
inquiry  by  the  Court  on  the  ground  that  the  UAE  might  be  upset  by  the 
inquiries  into  its  affairs  which  would  ensue  is  to  postulate  that  the  UAE  did 
not  envisage  its  embassy’s  affairs  being  looked  into  when  it  consented  to  disclose 
the  memorandum.  This  is  absurd.  1  he  Court  seems  to  be  on  the  verge  of 
creating  a  two-stage  procedure  of  consent  to  the  use  of  embassy  documents  by 
the  English  courts,197  at  least  where  those  documents,  in  view  of  the  use  to 
which  they  are  sought  to  be  put,  might  involve  the  courts  in  an  inquiry  into 
embassy  matters.198  Whereas  adjudication  and  enforcement  are  two  separate 
issues  in  the  law  of  State  immunity,  waiver  in  respect  of  one  not  constituting 
waiver  in  respect  of  the  other,  there  would  seem  to  be  no  good  reason  similarly 
to  sever  the  disclosure  and  putting  in  evidence  of  a  document  from  judicial 
inquiry  into  issues  raised  by  it. 

The  Court’s  treatment  of  the  issue  of  waiver  is  worthy  of  note  for  other 
reasons,  too.  Both  Mustill  LJ  and  Kerr  LJ  indicated  that,  even  had  they  not 
found  in  favour  of  the  defence  of  absolute  privilege,  another  question  would 
have  needed  to  be  resolved  before  the  appeal  was  allowed.  Since  the  defendant 
had  resumed  his  position  as  Ambassador  before  the  date  of  the  trial,  he  was 
entitled  to  diplomatic  immunity  in  respect  of  the  plaintiff’s  suit,  although  he 
had  not  held  that  position  at  the  time  of  the  acts  on  which  that  suit  was  based 
nor  at  the  time  that  suit  was  initiated.199  In  his  pleadings  by  way  of  defence, 
which  he  served  after  the  date  of  his  reappointment,  he  expressly  waived  any 
claim  to  diplomatic  immunity.200  It  is  well-established,  both  under  international 
law  and  in  English  law,  that  the  immunity  is  the  right  of  the  sending  State,  and 
not  the  right  of  the  individual  diplomat,  although  the  latter  benefits  from  it.201 
Consequently,  as  Kerr  LJ  observed,  ‘only  the  sovereign  can  waive  the  immunity 
of  its  diplomatic  representatives.  They  cannot  do  so  themselves.’202  The  question 
remains  of  what  is  the  proper  source  to  which  to  look  in  order  to  ascertain  the 
consent  or  waiver  of  the  foreign  State.  No  answer  is  provided  in  the  Vienna 
Convention.  The  Court  of  Appeal  was  of  the  opinion  that,  whatever  the  proper 
answer  might  be,  ‘the  defendant’s  defence  filed  in  the  proceedings  against  him 
is  not  an  appropriate  vehicle  for  the  manifestation  of  the  sovereign  s  decision 
to  waive  the  defendant’s  immunity’.203  That  was  ‘a  document  formulated  on 
behalf  of  the  defendant  qua  individual  litigant,  not  ambassador’;204  and  the 
waiver  it  contained  could  thus  not  be  considered  to  be  an  act  done  by  him  in 
his  capacity  as  an  organ  of  the  UAE.  Furthermore,  the  Court  indicated  that, 
even  had  the  defendant  communicated  the  waiver  through  an  official  embassy 
document  sent  by  him  qua  ambassador,  nevertheless,  the  Court  might  not  have 

197  And  this  is  to  presuppose  that  Mustill  LJ  would  have  come  down  in  favour  of  the  ability  of 
the  UAE  to  renounce  its  right  to  be  free  from  investigation  by  the  courts! 

198  Of  course,  not  all  embassy  documents  will  have  the  potential  to  lead  the  courts  into  such 

inquiries.  The  memorandum  in  the  present  case  might  have  done  so,  since  the  alleged  libel  related 
to  the  use  by  the  plaintiff  of  certain  privileges  at  Heathrow  airport  which  he  had  secured  via  the 
UAE  embassy.  199  Gore-Booth,  op.  cit.  above  (n.  17 1),  at  Section  15.24. 

200  p.  109b;  pp.  40oj-40ia.  201  Gore-Booth,  op.  cit.  above  (n.  171),  at  Section  15.20. 

202  p.  12 ih;  p.  41  ij.  See  R  v.  Madan,  [1961]  2  QB  1 .  203  PP-  I2ih-i22a;  p.  41  U- 

20,1  p.  1  i8d;  p.  4o8j. 
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taken  it  to  constitute  a  waiver  by  the  UAE.  This  evidences  a  belief  that  the 
proper  organ  of  the  foreign  State  to  look  to  as  the  source  of  its  consent  is  its 
government,  probably  its  foreign  ministry,  and  not  the  local  head  of  mission  — 
although  the  former  might  well  delegate  authority  to  waive  immunity  to  the 
latter,  just  as  the  latter  might  in  turn  delegate  it  to  an  individual  diplomat  in  a 
particular  instance.  It  furthermore  reveals  a  belief  that  municipal  courts  cannot 
rely  on  a  waiver  communicated  by  a  head  of  mission  as  expressing  the  consent 
of  the  sending  government;  for,  if  he  or  she  has  acted  without  authority  from 
his  or  her  foreign  ministry,  then,  as  far  as  international  law  is  concerned,  no 
waiver  has  been  given  by  the  foreign  State,  and  for  the  local  court  to  proceed 
to  try  the  foreign  diplomat  would  be  to  put  the  host  State  in  breach  of 
international  law.  Such  a  belief  may  not  be  without  foundation.  There  is  some 
evidence  that,  at  least  in  the  years  before  the  Vienna  Convention,  States  felt  the 
need  to  make  sure  that  waivers  coming  from  the  mission  were  made  with  the 
authority  of  the  sending  government  by  communicating  directly  with  it.205 
Moreover,  the  Harvard  Research  Draft  of  1932  suggested  that,  where  the 
immunity  of  the  head  of  mission  is  in  issue,  as  was  the  case  in  the  present 
proceedings,  waiver  should  be  sought  from  the  sending  government.206  On  the 
other  hand,  it  is  a  ‘general  rule  that  a  State  is  entitled  to  assume  that  an 
ambassador  is  authorised  to  perform  any  act  which  he  purports  to  perform  in 
the  name  of  his  sending  State’.207  The  entitlement  to  rely  on  such  an  assumption 
might  well  disappear,  however,  if  there  are  circumstances  which  put  the  Court 
on  notice  that  the  ambassador  might  be  acting  without  the  authority  of  the 
sending  State.-08  Indeed,  it  was  just  the  presence  of  such  circumstances  which 
seems  to  have  prompted  the  Court  of  Appeal  to  indicate  its  unwillingness  to 
rely  on  any  waiver  expressed  by  the  defendant  in  the  present  case.  Kerr  LJ  said 
that  the  fact  that  the  defendant  had  tried  to  waive  his  immunity  in  the 
inappropriate  fashion  described  above  ‘gives  rise  to  doubts  whether  it  really 
represents  the  act  and  will  of  the  sovereign.  In  the  present  case  I  have  remained 
throughout  in  the  gravest  doubt  about  the  knowledge  and  understanding  of  the 
sovereign,  the  United  Arab  Emirates,  concerning  the  issues  and  perhaps  even 
the  pendency  of  these  proceedings.’209  He  went  on  to  remark  that,  had  the 
defence  of  absolute  privilege  failed,  he  would  ‘not  have  been  willing  to  .  .  .  allow 
this  action  to  proceed  without  having  made  an  attempt,  through  the  Foreign 
and  Commonwealth  Office,  to  ascertain  the  attitude  of  the  United  Arab  Emirates 
to  this  action’.210 

What  makes  the  attitude  of  the  Court  of  Appeal  all  the  more  significant  is 
that  Section  2  (3)  of  the  Diplomatic  Privileges  Act  1964  provides  that,  as  a 
matter  of  English  law,  ‘a  waiver  by  the  head  of  the  mission  of  any  State  or  any 
person  for  the  time  being  performing  his  functions  shall  be  deemed  to  be  a 
waiver  by  that  State’.211  The  Court  did  not  mention  this  provision,  nor  did  it 

205  Gore-Booth,  op.  cit.  above  (n.  171),  at  Section  15.20. 

2,"‘  Article  26:  American  Journal  of  International  Law ,  26  (1932),  Supplement,  p.  125. 

207  Denza,  Diplomatic  Law  (1976),  p.  185  and  materials  there  cited. 

I  he  fact  that  it  is  well  known  that  the  USA  and  the  UK  issue  instructions  that  immunity 
must  never  be  waived  without  instructions  from  the  home  government  (Gore-Booth,  op.  cit.  above 
(n.  171),  at  Section  15.21)  might  be  thought  sufficient  to  put  other  States  on  notice;  but  it  is  more 
doubtful  whether  their  courts  should  be  considered  to  possess  such  knowledge. 

208  P'  122a;  p.  412a.  See  also  p.  ii8e;  pp.  4o8j~409a. 

p.  H2b-c;  p.  412b.  211  Cf.  Section  2  (7)  of  the  State  Immunity  Act  1978. 
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have  to  examine  it,  since  it  disposed  of  the  case  on  grounds  other  than  diplomatic 
immunity.  The  approach  suggested  by  the  Court  might  be  consistent  with  this 
provision,  provided  that  ‘shall  be  deemed’  is  understood  as  creating  a  rebuttable 
presumption  which  must  be  read  in  the  light  of  the  fact  that  the  immunity  is 
the  sending  State’s  to  waive.212 

The  final  irony  of  this  case  is  that  the  Court’s  attitude  to  the  defendant’s 
waiver  of  his  diplomatic  immunity  sits  ill  with  its  conclusion  that  Article  24  of 
the  Vienna  Convention  was  not  directly  in  issue,  the  memorandum  having  been 
disclosed  voluntarily  and  put  in  evidence  without  objection.  The  right  to  the 
inviolability  of  the  memorandum  was  the  UAE’s  to  waive,  just  as  was  the  right 
to  the  defendant’s  diplomatic  immunity.  If  the  Court  doubted  that  the  defendant 
had  validly  waived  his  diplomatic  immunity,  then  surely  the  same  considerations 
should  have  cast  doubt  on  the  fact  that  the  Court  had  the  UAE’s  consent  to  the 
memorandum’s  being  produced  and  placed  before  it. 


Extradition — evidence — whether  evidence  presented  within  time-limit  set  by  treaty 
evidence  presented  in  such  form  that  it  was  not  legally  admissible  in  evidence  at  date 
of  expiry  of  time-limit— whether  word  ‘ evidence  in  treaty  provision  means  legally 
admissible  evidence— Magistrates'  Courts  Act  ig8o,  Section  102— Extradition  Act 
1870,  Sections  14,  15—  Treaty  for  Mutual  Surrender  of  Fugitive  Criminals 
iqoi  ( UK-Belgium ),  Article  V—  consideration  of  similar  provisions  in  other  UK 
extradition  treaties. 

Case  No.  8.  Government  of  Belgium  v.  Postletluvaite  and  others,  [1987]  3  WLR 
365,  [1987]  2  All  ER  985,  HL.  In  1985  a  not  occurred  at  a  football  match  in 
Brussels,  resulting  in  the  deaths  of  thirty-nine  people.  In  June  1986  a  Belgian 
court  issued  warrants  for  the  arrest  of  the  respondents  to  stand  trial  on  charges 
of  manslaughter.  However,  the  respondents  were  UK  nationals  and  they  had 
returned  to  the  UK  after  the  game.  An  extradition  treaty  has  been  in  place 
between  Belgium  and  the  UK  since  1901;213  and,  by  virtue  of  an  order  in  council 
of  1 902, 214  the  Extradition  Act  1870  applies  in  respect  of  Belgium.  Manslaughter 
is  an  ‘extradition  crime’  under  that  Act,215  and  Article  I  of  the  treaty  lists  it  as 
one  of  the  crimes  for  which  extradition  may  be  sought  between  the  two  States. 
In  July  1986  the  Foreign  and  Commonwealth  Office  received  requisitions  for 
the  surrender  of  the  respondents,  accompanied  by  the  warrants  issued  by  the 
Belgian  court  together  with  evidence  which  had  been  taken  in  Belgium  in  the 

form  of  depositions  or  statements  on  oath.  _ 

In  seeking  the  extradition  of  the  respondents,  the  Belgian  Government 
relied  on  two  main  bodies  of  evidence:  the  Belgian  evidence  sent  to  the  FCO, 
and  evidence  from  seventy-five  witnesses,  resident  in  the  UK,  who  had  not 


212  Article  -32  (3)  of  the  Vienna  Convention  may  have  to  be  read  subject  to  the  gloss  that  the 
‘diplomatic  agent’  or  ‘person  enjoying  immunity  from  jurisdiction  under  Article  37  must  have 
initiated  proceedings  with  the  consent  of  the  sending  government  in  order  for  his  or  her  immun  y 
to  be  lost  in  respect  of  a  counter-claim;  but  this  need  not  be  so,  this  provision  constituting  a  special 
rule  of  law  or  a  ‘waiver  in  advance’,  given  by  States  when  they  consent  to  be  bound  by  the  Vienna 

C"!‘aty  for  Mutual  Surrender  of  Fugitive  Criminals,  29  October  1901:  TS  No.  7  09<*), 

CTi?dSR°&8(J  i  02/208  215  Section  26  and  Schedule  1 

*16  In  accordance^*  the  normal  practice  in  extradition  matters,  the  Belgian  Government  was 

represented  by  the  Director  of  Public  Prosecutions. 
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testified  in  Belgium.  The  latter  was  furnished  to  the  magistrate  in  the  form  of 
written  statements  made  under  Section  102  of  the  Magistrates’  Courts  Act  1980. 
Both  these  bodies  of  evidence  were  before  the  magistrate  when,  on  8  September 
1986,  he  issued  warrants  for  the  arrest  of  the  respondents.  These  warrants  were 
executed  on  10  and  12  September.  In  accordance  with  Section  102  of  the  1980 
Act,  the  written  statements  of  the  English  witnesses  were  not  admissible  as 
evidence  in  the  ensuing  committal  proceedings  if  the  respondents  objected  to 
them  being  tendered  in  evidence.217  Such  objections  were  registered  in  respect 
of  the  statements  of  certain  of  the  witnesses,  whose  evidence  consequently  had 
to  be  given  to  the  court  orally,  rather  than  in  writing.  The  committal  hearings 
began  on  3  February  1987.  The  magistrate  found  the  evidence  was  such  that  it 
would  have  justified  committal  for  trial  if  the  crime  of  which  the  respondents 
were  accused  had  been  committed  in  England;  and  on  3  March  he  accordingly 
made  orders  for  their  committal  to  prison  to  await  the  warrant  of  the  Home 
Secretary  for  their  surrender  to  Belgium.218 

The  respondents  applied  to  the  Divisional  Court  to  secure  their  release.  Their 
argument  was  based  on  Article  V  of  the  UK-Belgium  extradition  treaty,  which 
provides: 

If  within  two  months,  counting  from  the  date  of  arrest,  sufficient  evidence  for  the 
extradition  shall  not  have  been  presented,  the  person  arrested  shall  be  set  at  liberty.  .  .  . 

They  contended  that  the  word  ‘evidence’  in  this  article  means  ‘legally  admissible 
evidence’.  Statements  made  under  Section  102  of  the  Magistrates’  Courts  Act 
1980  do  not  become  legally  admissible  until  they  are  tendered  in  evidence 
without  objection  having  first  been  made.219  If  objection  is  made,  then  the 
written  statements  are  not  admissible,  and,  if  the  information  they  contain  is  to 
be  admitted,  the  makers  of  the  statements  must  attend  the  committal  hearings 
and  give  their  evidence  orally.  In  the  present  case,  the  time-limit  under  Article 
V  expired  on  10  or  12  November  1986.  Since  the  written  statements  of  the 
English  witnesses  had  not  been  tendered  in  evidence  without  objection  by  those 
dates,  and  since  evidence  had  not  by  then  been  given  orally  by  the  makers  of 
statements  which  had  been  objected  to,  the  English  evidence  could  not  be  said 
to  have  been  presented  in  a  legally  admissible  form  within  the  time-limit  set  by 
Article  V.  It  was  agreed  that  the  Belgian  evidence  on  its  own  was  not  sufficient 
to  justify  committal;220  and,  therefore,  the  respondents  should  have  been  ‘set  at 
liberty’  in  accordance  with  Article  V.  They  accordingly  sought  writs  of  habeas 
corpus  on  the  ground  that  their  detention  was  unlawful.  The  Divisional  Court 
granted  their  applications;221  and  the  Belgian  Government  appealed  to  the  House 
of  Lords. 

Lord  Bridge,  with  whom  their  other  Lordships  agreed,  observed  that,  when 
construing  an  extradition  treaty, 

two  important  principles  are  to  be  borne  in  mind.  The  first  is  expressed  in  the  well 
known  dictum  of  Lord  Russell  of  Killowen  C.J.  in  In  re  Arton  (No.  2)  [1896]  1  Q.B. 

217  Section  102  (2)  (d).  2,8  In  accordance  with  Section  10  of  the  1870  Act. 

219  Tendering  in  evidence  takes  place  at  the  committal  hearing. 

220  P-  3§2g;  p.  991a.  This  evidence  was  admissible  in  its  original  form  and  had  been  ‘presented’ 
by  the  deadline  set  by  Article  V;  see  text  at  nn.  236  and  243,  below. 

221  The  judgment  of  the  Divisional  Court  can  be  found  reported  sub  nom.  R  v.  Governor  of 
Ashford  Remand  Centre  and  another,  ex  parte  Postlethwaite  and  others  at  [1987]  3  WLR  369. 
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509,  517  where  he  said:  'In  my  judgment  these  treaties  ought  to  receive  a  liberal 
interpretation,  which  means  no  more  than  that  they  should  receive  their  true  construction 
according  to  their  language,  object,  and  intent.  I  also  take  the  judgment  in  that  case  as 
good  authority  for  the  proposition  that  in  the  application  of  the  principle  the  court 
should  not,  unless  constrained  by  the  language  used,  interpret  any  extradition  treaty  in 
a  way  which  would  ‘hinder  the  working  and  narrow  the  operation  of  most  salutary 
international  arrangements.’  The  second  principle  is  that  an  extradition  treaty  is  a 
contract  between  two  sovereign  states  and  has  to  be  construed  as  such  a  contract.  It 
would  be  a  mistake  to  think  that  it  had  to  be  construed  as  though  it  were  a  domestic 
statute:’  see  R.  v.  Governor  of  Ashford  Remand  Centre,  ex  parte  Beese  [1973]  1  W.L.R. 
969,  973  [[i973]  3  All  ER  250,  254],  per  Lord  Widgery  C.J.  In  applying  this  second 
principle,  closely  related  as  it  is  to  the  first,  it  must  be  remembered  that  the  reciprocal 
rights  and  obligations  which  the  high  contracting  parties  confer  and  accept  are  intended 
to  serve  the  purpose  of  bringing  to  justice  those  who  are  guilty  of  grave  crimes  committed 
in  either  of  the  contracting  states.  To  apply  to  extradition  treaties  the  strict  canons 
appropriate  to  the  construction  of  domestic  legislation  would  often  tend  to  defeat  rather 
than  to  serve  this  purpose.222 

Applying  these  principles,  Lord  Bridge  first  examined  the  purpose  of  the 
time-limit  imposed  by  Article  V  of  the  extradition  treaty.  This  is  clearly  to 
safeguard  against  persons  being  held  in  custody  indefinitely  in  the  State  to 
which  an  extradition  request  is  addressed  while  the  requesting  State  assembles 
evidence  sufficient  to  justify  that  person’s  surrender.  However,  he  considered 
that  it  would  be  unreasonable  to  suppose  that  the  requirement  imposed  by 
Article  V  is  of  such  a  nature  that  it  does  not  lie  within  the  requesting  State  s 
power  to  ensure  compliance  with  it  through  its  own  efforts.223  Lord  Bridge 
found  support  for  such  a  presumption  in  the  decision  of  the  House  of  Lords  in 
Government  of  the  Federal  Republic  of  Germany  v.  Sotinadis.2  That  case 
involved  a  provision  in  an  extradition  treaty  between  the  UK  and  the  b  KG 
which  was  similar  to  Article  V.  Basing  itself  on  the  notion  that  ‘compliance  with 
the  time  limit  should  be  a  matter  within  the  control  of  the  requesting^ state 
the  House  had  there  indicated  that  a  provision  such  as  Article  V  ‘must  be 
interpreted  in  such  a  way  that  compliance  with  it  by  the  requesting  state  cannot 
be  frustrated  by  circumstances  over  which  the  requesting  state  has  no  control  . 
Lord  Bridge  considered  that  any  other  construction  of  clauses  such  as  Artie  e 
V  should  be  avoided,  since  that  would  run  counter  to  the  two  principles  o 
interpretation  quoted  above  by  frustrating  the  ‘salutary’  ‘object  and  intent  o 
extradition  treaties,227  namely,  ‘bringing  to  justice  those  who  are  guilty  of  grave 


223  r3Mf  p84992dP  Lord  Bridge  spoke  of  the  requesting  State  being  under  an  obligation  to 

present  its  evidence  within  the  time-limit  .mposed  by  Article  V;  and  he  supported  the  proposition 
referred  to  in  the  text  by  appealing  to  the  unlikelihood  of  a  State’s  assuming  an  obligation  whose 
fulfilment  does  not  he  within  its  power.  If  the  requesting  State  were  in  fact  under ySUch  ^hgaUon 

it  would  commit  an  international  wrong  and  incur  international  responsibility  were  to 
present  evidence  within  the  time-limit  set  by  Article  V.  However,  no  such  obligation  is  imposed 
bv  Article  V  when  read  according  to  its  ordinary  and  natural  meaning,  and  it  is  doubtful  whethe 
one  should  be  implied.  Rather,  Article  V  defines  those  acts  which  the  requesting  State  must  do  if 
it  wishes  the  State  from  whom  extradition  is  requested  to  come  under  an  obligation  to  surrend 
L person  whose  extradition  is  sought.  Failure  to  do  those  acts  is  not  the  breach  of  a  duty:  it  mere  y 
means  that  the  conditions  precedent  to  the  creation  of  the  requested  State  s  obligation  to  surrende 
the  person  sought  are  not  fulfilled  and  that  obligation  therefore  does  not  arise.  ^ 

224  [.975]  AC  1,  [1974]  1  All  ER  692.  P'  3»9b  P  99  K 


P- 


388d;  p.  9958- 


227 


P- 


389g;  p.  996h.  See  also  p.  39°e;  p.  997d. 
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crimes  committed  in  either  of  the  contracting  states’.228  The  House  was, 
furthermore,  clearly  aware  that,  if  it  were  to  put  a  restrictive  interpretation  on 
Article  V,  that  would  not  only  restrict  the  ability  of  Belgium  to  seek  extradition 
from  the  UK,  but  would  also  impair  the  reciprocal  rights  of  the  UK  to  secure 
extradition  from  Belgium.229 

The  respondents’  contention  conflicted  with  these  very  considerations;  for,  if 
their  interpretation  of  Article  V  were  correct,  then  compliance  with  the  time¬ 
limit  thereby  imposed  would  depend  on  factors  beyond  the  control  of  the 
requesting  State — at  least,  when,  as  here,  a  vital  role  is  played  by  evidence  given 
by  witnesses  resident  in  the  State  from  which  extradition  is  requested.230 
Although  precedent  established  that  the  hearing  of  the  whole  case  for  committal 
would  not  have  to  be  completed  within  the  stipulated  period,231  the  hearing 
would  have  to  begin  and  sufficient  evidence  to  justify  a  committal  would  have 
to  be  adduced  before  that  period  elapsed.232  Yet  many  factors  beyond  the  control 
of  the  requesting  State  might  prevent  a  hearing  reaching  that  stage  in  that  time. 
The  case  might  not  be  able  to  be  heard  owing  to  pressure  of  business  or  an 
epidemic  of  influenza  affecting  the  magistracy.233  Even  if  the  magistrate  was 
willing  and  able  to  begin  hearings  within  that  time,  nevertheless,  if  the 
respondent  were  to  exercise  his  right  to  object  to  the  Section  102  statements 
and  then  fully  cross-examine  those  who  had  made  them  when  they  were 


subsequently  called  to  give  oral  evidence,  he  might  be  able  to  ensure  the  expiry 
of  the  two-month  period  before  sufficient  evidence  was  heard  to  establish  a 
prima  facie  case  against  him.  The  number  of  respondents  involved  in  the  present 
case  would  have  virtually  guaranteed  that  possibility.  The  most  unsatisfactory 
prospect  was  thus  posed  of  committal  proceedings  developing  into  a  'race  against 
the  clock  ,234  with  attempts  being  made  to  beat  the  deadline  by  resorting  to  such 
expedients  as  would  hardly  contribute  to  the  substantial  justice  of  the  extradition 
proceedings.235 

The  respondents  maintained  that,  even  though  such  consequences  might  flow 
if  ‘evidence’  were  to  mean  ‘evidence  in  a  legally  admissible  form’,  compliance 
with  the  time-limit  imposed  by  Article  V  would  nevertheless  remain  within  the 
control  of  the  requesting  State;  for,  rather  than  have  the  evidence  of  witnesses 
resident  in  the  UK  taken  in  the  form  of  Section  102  statements,  the  requesting 
State  could  arrange  for  it  to  be  taken  in  the  requesting  State  itself  in  the  form 
of  depositions  or  statements  taken  on  oath.  That  evidence  would  then  be  placed 
on  the  same  footing  as  the  evidence  of  the  Belgian  witnesses  in  the  present  case. 
Once  the  depositions  and  statements  were  duly  authenticated  in  accordance 


p.  384a;  p.  992b,  quoted  above  at  n.  222. 


229 


VV  here  foreign  evidence  is  sufficient  to  justify  committal,  compliance  with  the  deadline  is 
entirely  within  the  control  of  the  requesting  State:  see  text  at  n.  236. 

Rv.  Governor  of  Ashford  Remand  Centre,  ex  parte  Beese,  [1973]  1  WLR  969,  [1973]  3  All  ER 
Sub  nom ■  Beese  v-  Governor  of  Ashford  Remand  Centre,  [1973]  1  WLR  1426,  [1973]  3 

/ill  UK  O09.  232  o c 

asi  tl  1  .  P-  3uoa-c;  p.  093g-i. 

These  examples  were  given  by  Lord  Cross  in  the  Sotiriadis  case,  loc.  cit.  above  (n  224)  at 
pp.  32-3  and  p.  708.  v  ‘ 

234  P-  3§6g;  p.  994d. 

235  p-  3.86h;  ,p-  994e.  Such  expedients  might  include  the  curtailing,  or  even  the  deferral  of  cross- 
examination,  the  witnesses  then  being  called  in  chief  simply  to  confirm  on  oath  or  affirmation  the 
contents  of  the  statements  which  they  had  made  under  Section  102  of  the  1980  Act:  p.  386g; 
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with  Section  15  of  the  1870  Act,  they  would  constitute  legally  admissible 
evidence  by  virtue  of  Section  14.  To  ‘present  that  evidence,  in  the  sense  of 
Article  V  of  the  treaty,  the  requesting  State  would  then  only  have  to  communicate 
it  to  the  Foreign  Office  in  London  within  two  months  of  the  arrest  of  the  person 
whose  extradition  was  sought.236 

However,  as  Lord  Bridge  pointed  out,  such  an  expedient  could  not  ensure 
that  compliance  with  the  deadline  set  by  Article  V  would  be  within  control  of 
the  requesting  State;  for  there  is  no  legal  process  by  which  the  attendance  of 
English  witnesses  before  a  foreign  court  can  be  secured.  Moreover,  it  would  be 
most  unreasonable  to  require  a  requesting  State  to  resort  to  such  an  expedient, 
involving,  as  it  probably  would,  ‘a  substantial  expenditure  of  public  time  and 
money’.  It  would  also  be  unreasonable  for  the  person  whose  extradition  was 
sought  if  the  evidence  of  local  witnesses  were  taken  in  this  form,  since  he  would 
then  be  denied  the  opportunity  to  cross-examine  them  at  the  committal  hearings. 
Furthermore,  and  more  important  still,  the  ‘underlying  intention’  of  the  parties 
to  the  extradition  treaty  clearly  was  that  proceedings  should  be  conducted 
without  the  necessity  of  witnesses  resident  in  one  jurisdiction  having  to  travel 
to  the  other  to  give  evidence.  Thus,  having  quoted  from  the  treaty,  Lord  Bridge 
observed: 


We  know  that  duly  authenticated  depositions  or  statements  taken  on  oath  or  upon 
solemn  affirmation  before  the  Belgian  judge  or  magistrate  are  admissible  in  the  English 
proceedings  without  the  necessity  for  Belgian  witnesses  to  travel  to  England^  W  e  may 
safely  infer  that  duly  authenticated  depositions  or  statements  taken  on  oath  or  upon 
solemn  affirmation  before  the  British  judge  or  magistrate  are  admissible  in  evidence  in 
the  Belgian  proceedings  without  the  necessity  for  British  witnesses  to  travel  to  Belgium. 
Finding  thus  that  the  Treaty  makes  reciprocal  provision  to  avoid  the  necessity  tor 
witnesses  present  in  the  state  where  the  extradition  crime  was  committed  to  travel  to 
the  state  where  the  fugitive  criminal  is  found  and  where  the  extradition  proceedings  will 
take  place,  it  would  surely  stand  the  scheme  of  the  treaty  on  its  head  to  interpret  article 
V  as  imposing  an  obligation  with  which  the  requesting  state  could  only  safely  ensure 
compliance  bv  procuring  that  witnesses  present  in  the  state  where  the  extradition 
proceedings  will  take  place  and  available  to  give  evidence  in  those  proceedings  should 
travel  to  the  requesting  state  to  give  evidence  there  for  the  purpose  of  having  it  formally 
authenticated.237 

The  House,  therefore,  concluded  that,  where  the  State  requesting  extradition 
relies  on  evidence  supplied  by  witnesses  resident  in  the  UK,  it  should  be 
assumed  that  their  evidence  will  be  given  in  the  UK.  That  being  so,  to  ensure 
that  the  requesting  State  retains  within  its  power  the  ability  to  secure  compliance 
with  a  time-limit  such  as  that  set  by  Article  V,  the  only  solution  was  to  hold 
that  in  the  case  of  Section  102  statements,  ‘evidence’  does  not  mean  evidence 
in  a'form  which  is  legally  admissible’,  and  to  construe  that  word  to  cover  such 
statements.  The  House  recognized  that,  in  its  earlier  decision  m  Sotinadis  it 
had  clearly  assumed  that,  where  the  only  evidence  relied  on  by  the  requesting 
State  consists  of  depositions  and  statements  on  oath  taken  in  the  requesting 
State,  only  those  depositions  which  have  been  duly  authenticated  in  accordance 
with  Section  15  of  the  1870  Act  and  which  are  consequently  admissible  in 


236  Thls  was  established  in  the  Sotinadis  case,  loc.  cit.  above  (n.  224);  and  see  below  at  n.  243 
p.  385f-h;  p.  993<Ug- 


237 


452 


DECISIONS  OF  BRITISH  COURTS  DURING  1987 


evidence  under  Section  14  constitute  ‘evidence’  in  the  sense  of  a  treaty  provision 
such  as  Article  V.  The  House  did  not  wish  to  question  this  assumption  in  the 
present  case.238  It  recognized  that,  if  it  were  to  adopt  its  preferred  solution  for 
the  case  of  Section  102  statements,  it  would  follow  that,  while  one  type  of 
evidence  must  take  a  form  which  is  legally  admissible  if  it  is  to  constitute 
‘evidence  within  the  meaning  of  a  provision  such  as  Article  V,  another  need 
not  do  so.  However,  although  this  might  be  ‘logically  unattractive’,  the  House 
was  nevertheless  willing  to  accept  it  as  the  price  for  interpreting  Article  V  in 
such  a  way  as  ‘to  avoid  frustrating  the  object  and  intent  of  the  treaty’.239 

The  House  was  ‘the  more  willing’  to  accept  such  a  conclusion  in  the  light  of 
a  comprehensive  survey  of  the  extradition  treaties  concluded  by  the  UK  and 
the  various  types  of  provisions  which  they  contain  relating  to  the  time  when 
evidence  must  be  furnished  in  support  of  extradition  requests.  Several  of  the 
most  recent  treaties  use  a  formula  stipulating  that  evidence  sufficient  to  justify 
a  committal  must  accompany  the  request  for  extradition.240  Whereas  the  word 
‘evidence’  in  such  provisions  might  mean  ‘duly  authenticated  depositions’  in 
the  case  of  evidence  given  abroad  by  foreign  witnesses,  it  clearly  cannot  mean 
‘evidence  in  an  admissible  form’  in  the  case  of  witnesses  in  the  UK— unless  one 
were  to  take  the  unacceptable  path  of  barring  extradition  requests  which  rely 
on  evidence  given  by  witnesses  in  the  UK.241 

However,  Lord  Bridge  thought  there  was  ‘no  insuperable  difficulty’  in  the 
way  of  finding  a  univocal  meaning  for  the  term  ‘evidence’  in  Article  V  and 
similar  provisions.  He  interpreted  it  as  referring  to: 

.  .  .  written  statements  which  set  forth  the  relevant  evidence  which  witnesses  are  able 
to  give  of  their  own  knowledge  and  which  are,  for  the  purpose  of  establishing  their 
authenticity,  using  that  word  in  an  entirely  non-technical  sense,  attested  in  the  form 
most  appropriate  to  the  category  of  the  statements  in  question.  This  will  mean  as  a 
general  rule:  in  the  case  of  statements  taken  in  the  requesting  state,  duly  authenticated 
depositions  or  statements  on  oath;  in  the  case  of  English  evidence  before  1967,  sworn 
affidavits;  in  the  case  of  English  evidence  since  1967,  statements  made  under  section  2 
of  the  Criminal  Justice  Act  1967,  now  section  102  of  the  Magistrates’  Courts  Act  1980. 242 

Article  V  of  the  UK-Belgium  extradition  treaty,  in  common  with  similar 
provisions  in  other  extradition  treaties,  requires  that  evidence  is  ‘presented’  by 
a  certain  date  to  the  requested  State.  Sotinadis  established  that,  in  the  case  of 
depositions  and  statements  on  oath  taken  in  the  requesting  State,  the  evidence 
is  ‘presented’  when  it  is  received  by  the  Foreign  Office.  The  House  did  not 
examine  what  constitutes  ‘presentation’  in  the  case  of  Section  102  statements; 
for,  in  the  present  case,  the  statements  had  clearly  been  ‘presented’  within  two 
months  of  the  issue  of  the  warrants  for  the  respondents’  arrest,  having  been 
submitted  to  the  magistrate  even  before  those  warrants  were  issued.243  This 
being  so,  the  Government  of  Belgium’s  appeal  was  allowed  and  the  respondents’ 
applications  for  writs  of  habeas  corpus  were  dismissed. 

The  approach  which  the  House  of  Lords  adopted  to  the  interpretation  of  the 
treaty  provision  at  the  centre  of  this  case  is  to  be  welcomed.  It  avoided  treating 

238  P-  3§9e;  p.  996f.  239  p  389g;  p  Qg6h 

240  Lord  Bridge  instanced  the  treaty  of  29  October  1975  concluded  with  Finland:  TS  No.  23 
(1977),  Cmnd.  6741. 

241  p.  390c;  p.  997b.  242  p  390c_e;  p  997c_d. 

243  P-  387k  PP-  994j~995a-  See  also  pp.  39211-3933;  p.  99gd-e. 
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Article  V  as  if  it  were  an  English  statute — an  approach  which  probably  would 
have  resulted  in  the  word  'evidence’  receiving  the  technical  meaning  which  was 
urged  on  the  House  by  the  respondents.  Indeed,  as  is  now  usual,  the  use  of 
methods  appropriate  to  the  construction  of  an  English  statute  was  expressly 
eschewed.  The  purpose  of  the  treaty,  instead,  assumed  a  dominant  role,  Article 
V  being  read  in  the  sense  most  conducive  to  its  attainment,  and  a  willingness 
was  shown  to  look  beyond  the  disputed  provision  to  the  other  articles  of  the 
treaty  in  order  to  ascertain  the  general  scheme  adopted  for  the  taking  of  evidence 
and  so  put  Article  V  in  its  context.  It  is  highly  significant  that,  relying  on  these 
two  factors,  the  House  adopted  an  interpretation  of  Article  V  which  makes  that 
article  ‘.logically  unattractive’  in  its  application  to  the  institutions  of  the  English 
law  of  evidence.  The  House  thus  showed  its  realization  that  the  words  used  in 
treaties  are  not  chosen  in  the  light  of  the  technical  meanings  which  they  might 
bear  under  national  law,  but  need  to  be  read  in  a  more  relaxed  and  non-technical 
way — witness  Lord  Bridge’s  attempt  to  give  the  word  ‘evidence’  a  univocal 
meaning,  quoted  above.244 

Having  said  this,  the  House  did  not  rely  on  the  rules  of  international  law  on 
the  interpretation  of  treaties,  nor  did  it  even  make  reference  to  them.  Despite 
the  decision  of  the  House  of  Lords  in  Fothergill  v.  Monarch  Airlines  Ltd„2ii 
this  remains  normal  judicial  practice.246  Indeed,  the  reasons  which  moved  the 
majority  of  their  Lordships  to  approve  the  use  of  those  rules  in  that  case  and 
the  use  of  travaux  preparatoires,  in  particular— were  not  such  as  to  justify  their 
use  whenever  a  treaty  might  call  for  construction.247  Nevertheless,  the  approach 
of  the  House  in  the  present  case  in  fact  differs  little,  if  at  all,  from  that  which 
would  have  been  adopted  had  the  rules  of  international  law  been  employed;  for, 
in  common  with  the  House’s  approach,  those  rules  attach  primary  importance 
to  the  object  and  purpose  of  the  treaty  and  the  context  afforded  by  its  other 

D.  N.  Hutchinson 


provisions 


248 


244  At  n.  242. 

245  [1981]  AC  1,  [1980]  2  All  ER  696.  .  ,  .  ,  ,  r( 

246  Thus,  no  reference  to  these  rules  is  made  in  any  of  the  cases  noted  in  this  year  s  \  o  ume 

tH  247  ^"The Majority  in  Fothergill  justified  the  use  which  it  there  made  of  the  rules ;  of  international 
law  on  the  interpretation  of  treaties,  not  on  the  ground  that  it  was  a  treaty  which  was  before  the 
Court  so  that  the  rules  of  international  law  relating  to  its  interpretation  were  therefore  appropriate, 
but  rather  on  the  basis  that  the  particular  treaty  in  dispute  was  aimed  at  the  creation  of  uni 
rules  of  national  law,  and,  since  other  States’  courts  would  use  the  international  ru!es  to  mterpret 
it  the  English  courts  should  do  so  too  in  order  to  keep  national  laws  uniform^  Only  Lord  D.plo 
thought  that  the  international  rules  should  be  used  because  it  was  a  treaty  that  haJ ''°  ^  Q  ITq8o)' 
248  gee  Article  31  (1)  of  the  Convention  on  the  Law  of  Treaties,  Vienna,  1969  (TS  No.  58  (198°), 
Cmnd  7964  which  codifies  customary  law  in  this  respect.  It  is  also  worthy  of  note  that  Lord 
Bridge  referred  to  the  French  text  of  Article  V  in  order  to  show  that,  though  the  English  version 
of  that  article  differed  somewhat  from  the  parallel  provision  involved  in  the  Sotiriadis  case,  they  1 
to  bL,  ,he  ,,me  meaning:  p.  387b;  p.  „«•  This  migh,  evidence  a  g.ea.er  »,ll,ngnes,  .0  rel  r  o 
the  foreign  language  text  of  a  treaty  than  is  evident  in  the  previous  case  law  in  so  far  as  Lord  Bndg 
did  not  cast  around  for  ambiguities  in  the  English  text  as  a  precondition  to  referring  to  the  French 
version  of  Article  V:  cf.  Buchanan  (James)  &  Co.  Ltd.  v.  Babco  Forwarding  and  Shipping  (IK) 
ltd  ri9781  ACi4i  [1977]  3  All  ER  1048;  and  Fothergill,  loc.  cit.  above  (n.  245k 
^’addition  to  the  argument  discussed  in  the  text,  the  respondents  also  supported  their  applications 
for  wnts  'f  habeas  corpus  on  the  ground  that,  according  to  Article  I  of  the  extradition  treaty, 
llthough  manslaughter  is  listed  as  an  offence  for  which  extradition  may  be  sought,  no  surrender 
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shall  be  made  ‘unless  the  crime  is  punishable  according  to  the  laws  in  force  in  both  countries  with 
regard  to  extradition’.  Expert  evidence  of  a  Belgian  lawyer  had  not  been  presented  within  the  time¬ 
limit  set  by  Article  V  to  prove  that  manslaughter  remains  punishable  according  to  the  laws  in  force 
in  Belgium  with  regard  to  extradition.  Therefore,  the  respondents  contended,  they  should  have 
been  released. 

Lord  Bridge  rejected  this  argument  as  ‘utterly  devoid  of  merit  or  substance’.  First,  he  doubted 
whether  the  assumption  of  the  respondents,  that  this  was  a  question  for  the  magistrate  and  not  for 
the  Secretary  of  State,  was  correct.  Secondly,  he  thought  that  an  English  court  is  entitled  to  assume 
that  a  grave  crime  such  as  manslaughter,  which  was  originally  included  amongst  the  crimes  listed 
in  the  treaty  for  which  extradition  might  be  sought,  remains  punishable  and  an  extradition  crime 
by  the  law  of  the  other  State  party  until  the  contrary  is  proved.  Thirdly,  the  warrants  for  the 
respondents’  arrest  charged  them  with  a  crime  under  Belgian  law  which  clearly  corresponds  to 
manslaughter,  and  the  deposition  from  the  Belgian  Principal  Deputy  Public  Prosecutor,  which 
accompanied  the  requisition  for  surrender,  stated  this  offence  to  be  contrary  to  the  Belgian  Penal 
Code.  This  was  surely  sufficient  evidence  to  show  that  the  requirements  of  Article  I  of  the  treaty 
were  satisfied.  ‘Where  the  Government  of  Belgium,  whose  good  faith  is  certainly  not  to  be  called 
in  question,  are  seeking  extradition  for  an  extradition  crime  listed  in  the  treaty,  it  would  ...  be 
absurd  to  hold  [the  Belgian  Principal  Deputy  Public  Prosecutor’s]  deposition  to  be  defective  because 
it  contains  no  express  reference  to  the  law  “with  regard  to  extradition”.’  See  pp.  39of-39ic; 
P-  9 9 7 e  —  j - 
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Right  to  respect  for  the  home  ( Article  8)— application  to  legislation  restricting  rights 
of  residence — the  meaning  of  'in  accordance  zvith  the  law'  and  ' necessary  in  a 
democratic  society'  in  Article  8  (2)  —  discrimination  on  grounds  of  local  attachment 
and  property  { Article  14) — right  of  access  to  the  courts  and  to  a  fair  trial  {Article 
6  (if) — jurisdiction  of  the  Court  as  regards  non-metropolitan  territories  {Article  4 
of  Protocol  No.  1 ) 


Case  No.  1.  Gillow  case.1  In  this  case,  which  concerned  the  United  Kingdom, 
the  Court  held  unanimously  that  the  application  of  legislation  which  restricted 
the  applicants’  right  to  occupy  their  house  on  the  island  of  Guernsey  violated 
Article  8  of  the  Convention,  although  the  legislation  itself  did  not.  The  Court 
also  decided  that  there  had  been  no  breach  of  Articles  6  and  14  and  that  Protocol 
No.  1  was  not  applicable  to  the  case. 

The  applicants,  Mr  and  Mrs  Gillow,  moved  to  Guernsey  in  1956  and  built 
a  house,  ‘Whiteknights’,  there.  In  i960  they  left  the  island  to  live  overseas  but 
retained  ownership  of  the  house  which  they  let.  In  1978  following  Mr  Gillow’s 
retirement,  the  applicants  decided  to  return  to  Guernsey,  but  were  informed 
by  the  Housing  Authority  that,  as  a  result  of  a  law  passed  by  the  States  of 
Guernsey2  in  1975,  they  had  lost  their  residence  qualifications  and  required  a 
licence  from  the  Authority  to  occupy  Whiteknights.  They  applied  for  a  licence 
but  were  unsuccessful  and  were  then  prosecuted  for  unlawful  occupation  of 
their  property.  They  finally  sold  the  house  in  1980. 

In  their  applications  to  the  Commission  Mr  and  Mrs  Gillow  claimed  that 
they  were  the  victims  of  violations  of  a  number  of  articles  of  the  Convention. 
In  its  report  in  1984  the  Commission  unanimously  upheld  their  complaints  as 
regards  Article  8  and  Article  1  of  Protocol  No.  1,  but  rejected  their  other 
complaints.  It  then  referred  the  case  to  the  Court. 

The  main  issue  in  this  case  concerned  Article  8  of  the  Convention,  whic 

provides: 


1 . 

2. 


zeryone  has  the  right  to  respect  for  his  private  and  family  life,  his  home  and  his 

hTr^sTanTe^no  interference  by  a  public  authority  with  the  exercise  of  this  right 
cept  such  as  is  in  accordance  with  the  law  and  is  necessary  in  a  democratic  society 
the  interests  of  national  security,  public  safety  or  the  economic  well-being  of  the 
luntrv,  for  the  prevention  of  disorder  or  crime,  for  the  protection  of  health  or 
orals,  or  for  the  protection  of  the  rights  and  freedoms  of  others. 


*  ©  Professor  J  G.  Merrills,  1988.  My  thanks  are  due  to  the  Registrar  of  the  Court  for  his  co- 
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Although  the  UK  had  contested  the  complaint  under  Article  8  before  the 
Commission,  when  the  case  reached  the  Court  the  Government  accepted  that 
in  view  of  the  applicants’  circumstances,  a  violation  of  this  provision  had 
occurred.  Nevertheless  the  Court,  following  the  principle  established  in  the 
Irish  case,*  held  that  the  responsibilities  assigned  to  it  under  the  Convention 
extended  to  pronouncing  on  the  uncontested  allegation. 

The  Court  had  no  difficulty  in  deciding  both  that  Whiteknights  should  be 
regarded  as  the  applicants’  ‘home’  and  that  the  requirement  that  they  should 
obtain  a  licence  to  live  there,  along  with  the  ensuing  events,  constituted  an 

interference  by  a  public  authority  with  their  right  to  respect  for  their  home. 
The  crucial  question  was  therefore  whether  the  interferences  could  be  justified 
under  the  terms  of  Article  8  (2). 

The  applicants  first  argument  was  that  the  interferences  complained  of  were 
not  in  accordance  with  the  law  ;  firstly  because  they  were  ‘immigration  laws  in 
disguise’  and  outside  the  legislative  powers  of  the  States  of  Guernsey,  and 
secondly  because  the  Housing  Laws  were  obscure  and  difficult  to  understand. 
The  Court  found  neither  submission  convincing.  Finding  that  the  1975  Housing 
Law  was  enacted  in  accordance  with  the  proper  constitutional  procedure,  the 
Court  held  that  there  was  no  doubt  as  to  its  constitutional  validity,  while  as 
regards  the  content  of  the  Law,  the  Court  found  that  the  Housing  Authority 
was  granted  a  certain  amount  of  discretion,  but  the  scope  of  this  discretion  and 
the  manner  of  its  exercise  were  indicated  with  sufficient  clarity  to  give  the 
individual  protection  against  arbitrary  interference.  Thus  the  Law  satisfied  the 
requirement  of  foreseeability  which  the  Court  in  its  previous  jurisprudence  has 
held  to  be  essential  in  cases  under  Article  8  (2). 

The  Court  next  held  that  the  legislation  had  a  legitimate  aim.  In  view  of  the 
size  and  popularity  of  Guernsey4  the  authorities  were  entitled  to  regulate  the 
size  of  the  population  through  imposing  residential  requirements  and  to  give 
preference  to  persons  with  strong  attachments  to  the  island,  or  engaged  in 
essential  employment.  Thus  the  Court  concluded  that  the  legislation  was 
designed  to  promote  the  economic  well-being  of  the  island  and  did  not,  as  the 
applicants  maintained,  pursue  any  other  purpose. 

On  the  question  whether  the  Housing  Law  could  be  said  to  be  ‘necessary  in 
a  democratic  society  for  attainment  of  the  above  aim,  the  Court  made  the 
familiar  point  that  ‘necessity’  implies  ‘a  pressing  social  need’  and  that  the 
measures  employed  must  be  proportionate  to  the  aim  pursued.  Moreover,  the 
scope  of  the  margin  of  appreciation  depended  on  balancing  the  economic  well¬ 
being  of  Guernsey  against  the  applicants’  right  to  respect  for  their  home  which 

the  Court  acknowledged  as  a  right  ‘pertinent  to  their  own  personal  security  and 
well-being’.5 

Taking  the  above  factors  into  account,  the  Court  decided  that  the  legislation 
itself  could  be  justified  because  it  was  appropriate  to  license  housing  and  when 
considering  whether  to  grant  a  licence  the  Housing  Authority  could  exercise  its 
discretion  so  as  to  avoid  any  disproportionality  in  a  given  case.  However,  the 
Court  found  that  in  refusing  the  applicants  a  licence  to  occupy  Whiteknights 
the  Authority  had  given  insufficient  weight  to  their  personal' circumstances, 

3  ECHR,  judgment  of  18  January  1978,  Series  A,  No.  25,  para.  154. 

I  puernsey  has  an  area  of  24  square  miles  and  an  estimated  population  of  ss  000 
Judgment,  para.  55. 
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including  the  fact  that  they  had  built  the  house,  lived  in  it,  let  it  and  had  no 
other  home.  The  Court  therefore  decided  that  the  decision  to  refuse  the 
applicants  a  licence  and  the  conviction  and  fining  of  Mr  Gillow  for  unlawful 
occupation  were  disproportionate  to  the  legitimate  aim  pursued.  Accordingly 
there  had  been  a  breach  of  Article  8  as  far  as  the  application  of  the  legislation 
to  the  particular  circumstances  was  concerned. 

The  applicants  also  alleged  they  were  the  victims  of  a  violation  of  Article  14 
in  conjunction  with  Article  8,  on  the  ground  that  the  Housing  Law  of  1975 
gave  preferential  treatment  to  those  with  a  strong  link  with  the  island  and  to 
the  owners  of  houses  over  a  certain  rateable  value,  neither  of  whom  needed 
licences.  The  Court,  however,  rejected  the  argument  that  this  difference  of 
treatment  constituted  discrimination  contrary  to  the  Convention.  Having  held 
that  preferential  treatment  of  the  first  group  was  legitimate  for  the  purposes  of 
Article  8  (2),  the  Court  held  that  there  was  no  reason  to  reach  a  different 
conclusion  in  relation  to  Article  14.  As  to  the  introduction  of  rateable  value 
limits,  the  Court  held  that  this  reflected  the  Government’s  desire  to  exclude  a 
small  number  of  expensive  houses  likely  to  be  sought  by  wealthy  persons  not 
considered  to  be  in  need  of  protection,  while  protecting  tenants  of  more  limited 
means  who  had  strong  connections  with  Guernsey.  There  was  therefore  no 
violation  of  Article  14  considered  in  conjunction  with  Article  8. 

The  applicants’  claim  that  the  civil  proceedings  which  Mrs  Gillow  had 
undertaken  in  an  attempt  to  secure  a  licence  and  the  criminal  proceedings 
against  Mr  Gillow  had  involved  breaches  of  Article  6(1)  were  also  dismissed. 
Article  6(1)  which  guarantees  ‘a  fair  and  public  hearing  ...  by  an  independent 
and  impartial  tribunal’  is  one  of  the  most  frequently  invoked  parts  of  the 
Convention  and  covers  both  civil  and  criminal  proceedings.  Mrs  Gillow’s  main 
complaint6  was  that  her  right  of  access  to  the  courts  had  been  impeded  because 
her  appeal  to  the  Royal  Court  could  only  be  lodged  by  an  advocate.  The  Court 
pointed  out,  however,  that  this  type  of  requirement  is  common  to  several 
member  States.  Moreover,  although  the  applicants’  lawyer  did  not  lodge  the 
appeal  in  time,  the  Royal  Court  had  corrected  the  deficiency  by  allowing  the 
proceedings  to  continue.  There  was  therefore  no  violation  as  regards  the  civil 
proceedings. 

Mr  Gillow’s  complaint  was  directed  at  procedures  in  the  Magistrate’s  Court, 
which  the  Kuropean  Court  held  were  within  its  discretion;  at  the  authorities 
refusal  to  let  him  hear  a  tape  recording  of  the  first  instance  proceedings,  which 
the  Court  again  decided  was  legitimate;  and  at  the  alleged  lack  of  objectivity  of 
the  judges  who  heard  his  appeal,  which  the  Court  found  had  not  been  established. 
There  was  therefore  no  violation  of  Article  6  (1)  as  regards  the  criminal 
proceedings  either. 

The  final  issue  raised  an  unusual  point  concerning  Article  1  of  Protocol  No. 
1  which  protects  the  right  to  peaceful  enjoyment  of  possessions.  Here  the 
Commission  had  upheld  the  applicants’  claim.  However,  while  the  case  was 
being  considered  by  the  Court  the  Government  realized,  somewhat  belatedly, 
that  the  UK  had  not  extended  the  application  of  Protocol  No.  1  to  the  Bailiwick 
of  Guernsey  in  accordance  with  Article  4  of  the  Protocol  which  provides: 

Any  High  Contracting  Party  may  at  the  time  of  signature  or  ratification  or  at  any  time 
6  For  Mrs  Gillow’s  other  complaints,  which  were  also  rejected,  see  ibid.,  para.  69. 
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thereafter  communicate  to  the  Secretary-General  of  the  Council  of  Europe  a  declaration 
stating  the  extent  to  which  it  undertakes  that  the  provisions  of  the  present  Protocol  shall 
apply  to  such  of  the  territories  for  the  international  relations  of  which  it  is  responsible 
as  are  named  therein  .  .  . 

Accordingly,  on  io  October  1986,  almost  eight  months  after  the  oral  proceedings 
in  the  case,  the  Government  informed  the  Court  of  its  discovery.  Faced  with 
this  extraordinary  situation,  the  Court  noted  that  the  letter  was  not  in  the  form 
of  a  preliminary  objection,  but  decided  that  the  existence  of  a  declaration  under 
Article  4  was  appropriate  for  examination  by  the  Court  ex  officio,  since  it 
concerned  the  ‘very  applicability’  of  Protocol  No.  i.7  As  the  Government  had 
made  it  clear  in  1950  that  Guernsey  should  be  regarded  as  a  ‘territory  for  the 
international  relations  of  which  the  United  Kingdom  is  responsible’,  and  no 
declaration  had  been  made  under  Article  4,  the  Court  was  compelled  to  conclude 
that  Article  1  of  Protocol  No.  1  was  not  applicable,  with  the  result  that  it  had 
no  jurisdiction  to  entertain  the  applicants’  complaint  under  this  head. 

If  the  Court  had  not  already  upheld  the  applicants’  claim  under  Article  8,  it 
might  have  been  tempted  to  rule  that  the  Government  must  be  taken  to  have 
recognized  ad  hoc  its  competence  to  deal  with  the  case  under  the  Protocol.8 
However,  the  issue  of  Article  1,  though  interesting  from  a  technical  standpoint, 
is  really  an  incidental  feature  of  this  case.  More  significant  is  the  distinction 
drawn  in  the  judgment  between  the  legitimacy  of  the  contested  legislation  and 
its  application.  By  upholding  controls  of  this  type  in  principle  the  Court  showed 
its  customary  latitude  in  allowing  a  government  to  deal  with  a  difficult  social 
problem.  On  the  other  hand,  by  finding  that  the  applicants’  rights  under  Article 
8  had  been  infringed,  it  demonstrated  the  value  of  the  Convention  to  victims 
of  insensitive  bureaucracy.  The  question  of  just  satisfaction  to  Mr  and  Mrs 
Gillow  under  Article  50  was  reserved  and,  as  Case  No.  26,  is  described  below. 

Right  to  a  fair  trial  ( Article  6  (x)) — right  to  examine  witnesses  ( Article  6  (3)  (d)) — 
just  satisfaction  ( Article  50) 

Case  No.  2.  Unterpertinger  case.9  The  Court  held  unanimously  that  Austria 
had  violated  Article  6  of  the  Convention  because  the  applicant,  having  been 
charged  with  a  criminal  offence,  was  convicted  on  the  basis  of  testimony  in 
respect  of  which  his  defence  rights  were  so  restricted  as  to  deprive  him  of  a  fair 
trial.  It  also  decided  that  the  respondent  State  must  pay  the  applicant  100,000 
Austrian  schillings  as  compensation  for  damage  and  33,578.15  schillings,  less 
5,470.5  French  francs,  in  respect  of  his  costs  and  expenses. 

This  case  originated  in  an  application  lodged  with  the  Commission  in 
September  1980  by  Mr  Alois  Unterpertinger,  an  Austrian  citizen.  In  March  of 
that  year  the  Innsbruck  Regional  Court  found  Mr  Unterpertinger  guilty  of 
causing  actual  bodily  harm  to  his  stepdaughter  and  to  his  wife.  He  was  sentenced 
to  six  months  imprisonment  and  the  judgment  was  subsequently  confirmed  by 
the  Court  of  Appeal. 

7  Judgment,  para.  61. 

8  This  certainly  seems  the  most  satisfactory  way  to  regard  the  Commission’s  competence  to  deal 
with  this  issue:  see  para.  60. 

9  ECHR,  judgment  of  24  November  1986,  Series  A,  No.  no.  The  Court  consisted  of  the 
following  Chamber  of  Judges:  Wiarda  (President);  Ganshof  van  der  Meersch,  Matscher,  Walsh,  Sir 
Vincent  Evans,  Macdonald,  Russo  (Judges). 
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The  applicant’s  complaint  related  to  the  Austrian  courts’  handling  of  the 
evidence  at  his  trial.  Mrs  Unterpertinger  and  her  daughter  both  made  statements 
to  the  police  about  the  alleged  offences.  At  the  hearing,  however,  they  declared 
that  they  did  not  wish  to  give  evidence,  which  they  were  entitled  to  do  under 
Austrian  law,  and  this  prevented  them  from  being  questioned  in  the  court 
proceedings.  On  the  other  hand,  in  accordance  with  Austrian  judicial  practice, 
their  statements  to  the  police  were  read  out  at  the  hearing  and  constituted  the 
main  evidence  against  the  applicant. 

In  his  application  to  the  Commission  Mr  Unterpertinger  complained  that  the 
above  procedure,  and  in  particular  the  Court  of  Appeal’s  refusal  to  hear 
additional  evidence  relating  to  the  credibility  of  his  wife  and  stepdaughter, 
violated  his  rights  under  Articles  6  (i)  and  6  (3)  (d)  of  the  Convention.  In  its 
report  in  October  1984  the  Commission  expressed  the  opinion  by  narrow 
majorities  that  neither  article  had  been  violated.  The  Commission  and  the 
Government  then  referred  the  case  to  the  Court. 

Article  6  (3)  of  the  Convention  provides: 

Everyone  charged  with  a  criminal  offence  has  the  following  minimum  rights: 

(d)  to  examine  or  have  examined  witnesses  against  him  and  to  obtain  the  attendance 
and  examination  of  witnesses  on  his  behalf  under  the  same  conditions  as  witnesses 
against  him. 


In  its  case  law  on  this  and  related  provisions10  the  Court  has  indicated  that  the 
guarantees  contained  in  Article  6  (3)  are  specific  aspects  of  Article  6(1)  which 
provides  for  a  fair  hearing  ‘in  the  determination  of  any  criminal  charge’. 
Accordingly,  the  Court  decided  to  consider  Mr  Unterpertinger’s  complaints 
from  the  perspective  of  the  general  provision  ‘taken  together  with  the  principles 
inherent  in  paragraph  3  (d)’.11 

The  Court  began  with  the  elementary,  but  important,  point  that  a  provision 
under  which  the  members  of  a  person’s  family  are  entitled  to  refuse  to  give 
evidence  is  not  in  itself  incompatible  with  Article  6,  since  it  protects  witnesses 
who  are  in  a  special  position  and  is  a  feature  of  several  European  legal  systems. 
Moreover,  the  reading  out  of  the  witnesses’  police  statements  was  not  in  principle 
objectionable  either.  Here,  however,  there  was  a  crucial  qualification:  the  use 
made  of  such  statements  as  evidence  ‘must  nevertheless  comply  with  the  rights 
of  the  defence,  which  it  is  the  object  and  purpose  of  Article  6  to  protect’.12  This 
was  especially  so  where,  as  in  the  present  case,  the  accused  had  not  had  an 
opportunity  at  any  stage  of  the  earlier  proceedings  to  question  the  persons  whose 
statements  were  read  out  at  the  hearing. 

Examining  the  circumstances  of  the  applicant  s  trial,  the  Court  pointed  out 
that  his  conviction  was  based  mainly  on  the  statements  of  his  wife  and 
stepdaughter  which  had  been  treated  by  the  Austrian  courts  not  simply  as  items 
of  information,  but  as  proof  of  the  truth  of  the  accusations  against  him.  Although 
it  was  for  the  Court  of  Appeal  to  assess  the  evidence,  it  had  refused  to  allow 
the  applicant  to  adduce  evidence  to  put  the  credibility  of  his  wife  and 

10  See,  e.g.,  the  Bonisch  case,  Series  A,  No.  92,  and  this  Year  Book,  56  (1985),  p.  347- 

11  Judgment,  para.  29.  12  Ibid.,  para.  31. 
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stepdaughter  in  doubt.  In  view  of  this  the  applicant  had  been  convicted  on  the 
basis  of  'testimony’  in  respect  of  which  his  defence  rights  were  appreciably 
restricted.  Accordingly,  the  Court  concluded  that  he  did  not  have  a  fair  trial 
and  there  was  therefore  a  breach  of  Article  6  (i),  taken  together  with  the 
principles  inherent  in  Article  6  (3)  (d). 

The  only  remaining  issue  was  that  of  compensation  under  Article  50  which 
provides: 

If  the  Court  finds  that  a  decision  or  a  measure  taken  by  a  legal  authority  or  any  other 
authority  of  a  High  Contracting  Party,  is  completely  or  partially  in  conflict  with  the 
obligations  arising  from  the  present  Convention,  and  if  the  internal  law  of  the  said  Party 
allows  only  partial  reparation  to  be  made  for  the  consequences  of  this  decision  or 
measure,  the  decision  of  the  Court  shall,  if  necessary,  afford  just  satisfaction  to  the 
injured  party. 

The  applicant’s  claim  for  loss  of  earnings  during  his  imprisonment  was  not 
disputed  by  the  Government.  However,  his  claim  for  compensation  for  loss  of 
liberty  was  regarded  as  excessive.  The  Court  agreed  and  deciding  the  matter 
on  an  equitable  basis,  awarded  him  a  total  of  100,000  Austrian  schillings.  The 
claim  for  costs  and  expenses  was  also  admitted  and  so  here  the  applicant  was 
awarded  a  sum  representing  his  costs  in  the  Strasbourg  proceedings,  less  the 
sum  already  received  as  legal  aid. 

Right  to  liberty  and  security  of  person  ( Article  5  (7)) — the  meaning  of  ‘ lawful  arrest 
or  detention  in  Article  5  ( 1 )  (/) — exhaustion  of  domestic  remedies  ( Article  26) — 
just  satisfaction  ( Article  50) 

Case  No.  3.  Bozano  case.13  In  this  case,  which  concerned  France,  the  Court 
decided  unanimously  that  action  taken  with  a  view  to  the  applicant’s  deportation 
was  not  lawful  and  had  therefore  involved  a  deprivation  of  liberty  contrary  to 
Article  5  (1)  of  the  Convention. 

In  May  1975  the  applicant,  who  had  taken  refuge  in  France,  was  convicted 
in  absentia  by  an  Italian  court  on  charges  of  kidnapping  and  murder,  and 
sentenced  to  life  imprisonment.  In  January  1979  he  was  arrested  by  the  French 
police  and  taken  into  custody  pending  extradition.  Italy  duly  requested  the 
applicant’s  extradition,  but  this  was  refused  because  the  French  courts  ruled 
that  a  verdict  rendered  in  absentia  was  contrary  to  public  policy.  The  applicant 
remained  in  custody  for  a  time  while  certain  charges  against  him  in  France 
were  investigated,  but  was  subsequently  released.  On  the  day  of  his  release, 
however,  Mr  Bozano  was  stopped  in  the  street  by  three  plainclothes  policemen, 
forced  into  a  car,  handcuffed  and  taken  to  a  police  station,  where  he  was 
informed  that  a  deportation  order  had  been  issued  against  him.  He  was  then 
driven  through  the  night  in  an  unmarked  car  to  the  Swiss  frontier,  where  he 
was  handed  over  to  the  Swiss  authorities. 

An  action  in  the  French  courts  against  the  Minister  of  the  Interior  challenging 
the  applicant’s  arrest  was  dismissed  for  lack  of  jurisdiction.  A  second  action  to 
challenge  the  deportation  order  was  more  successful  and  the  order  was  quashed 
on  the  grounds  of  a  manifest  error  of  judgment  and  misuse  of  powers.  In  the 

13  ECHR,  judgment  of  18  December  1986,  Series  A,  No.  111.  The  Court  consisted  of  the 
following  Chamber  of  Judges:  Ryssdal  (President);  Cremona,  Pinheiro  Farinha,  Pettiti,  Sir  Vincent 
Evans,  Russo,  Gersing  (Judges). 


HUMAN  RIGHTS  DURING  1987 


46 1 

meantime,  however,  Mr  Bozano  had  been  extradited  from  Switzerland  to  Italy 
and  at  the  time  of  the  Strasbourg  proceedings  was  serving  the  sentence  imposed 
on  him  in  1975  on  the  island  of  Elba. 

In  his  application  to  the  Commission  Mr  Bozano  claimed  that  France  had 
violated  several  articles  of  the  Convention,  including  Article  5  (1)  and  Article 
2  of  Protocol  No.  4.  In  its  report  in  December  1984  the  Commission  concluded 
that  Article  5(1)  had  been  violated,  but  considered  that  it  was  not  necessary  to 
pronounce  on  Article  2  of  Protocol  No.  4.  The  Commission  then  referred  the 
case  to  the  Court. 

Article  5  (1)  of  the  Convention  lays  down  that: 

Everyone  has  the  right  to  liberty  and  security  of  person.  No  one  shall  be  deprived  of 
his  liberty  save  in  the  following  cases  and  in  accordance  with  a  procedure  prescribed  by 
law: 

(a)  the  lawful  detention  of  a  person  after  conviction  by  a  competent  court; 


(f)  the  lawful  arrest  or  detention  of  a  person  .  .  .  against  whom  action  is  being  taken 
with  a  view  to  deportation  or  extradition. 

Since  it  was  clear  that  the  French  authorities  were  not  entitled  to  regard  the 
proceedings  against  the  applicant  in  Italy  as  a  ‘conviction  by  a  competent  court’ 
within  the  meaning  of  Article  5(1)  (a),14  the  issue  in  this  case  was  whether  the 
applicant’s  detention  could  be  justified  under  Article  5  (1)  (f)  and  in  particular 
whether  it  was  ‘lawful  .  .  .  detention  .  .  .  with  a  view  to  deportation  .  .  .’. 

In  its  previous  case  law'  the  Court  has  established  that  to  satisfy  the  requirement 
of  lawfulness  a  measure  must  not  only  be  in  accordance  with  domestic  law,  but 
also  be  compatible  wfith  the  purpose  of  Article  5,  which  is  to  protect  the 
individual  against  arbitrariness.15  The  applicant’s  seizure  and  forcible  removal  to 
Switzerland  was,  the  Court  found,  difficult  to  reconcile  with  either  requirement. 

Dealing  first  with  the  position  under  French  law,  the  Court  was  not  convinced 
by  the  Commission’s  argument  that  the  seizure  and  removal  of  the  applicant 
was  automatically  deprived  of  any  legal  basis  when  the  deportation  order  was 
retroactively  quashed  by  the  French  court.  This  was  because  a  State  s  agents 
can  sometimes  conduct  themselves  unlawfully  in  good  faith  and  in  such  cases 
‘a  subsequent  finding  by  the  courts  that  there  has  been  a  failure  to  comply  with 
domestic  law  may  not  necessarily  retrospectively  affect  the  validity,  under 
domestic  law,  of  any  implementing  measures  taken  in  the  meantime’.16  On  the 
other  hand,  the  French  court  found  that  there  had  been  an  abuse  of  powers; 
furthermore,  in  the  proceedings  against  the  Minister  of  the  Interior  the  French 
court  had  noted  ‘manifest  and  very  serious  irregularities’  in  the  procedure 
followed.  In  these  circumstances,  although  the  position  in  French  law  was  not 
entirely  clear,  the  European  Court  concluded  that  there  were  the  ‘gravest  doubts’ 
as  to  whether  the  disputed  deprivation  of  liberty  satisfied  the  legal  requirements 
of  the  respondent  State. 

14  This  is  because  the  phrase  ‘after  conviction  by  a  competent  court’  in  Article  5  (1)  (a)  refers  to 
detention  consequent  upon  and  not  merely  subsequent  to  the  criminal  court’s  decision.  See  the  Van 
Droogenbroeck  case,  Series  A,  No.  50,  para.  35,  and  this  Year  Book ,  53  (1982),  p.  3H_ 

15  See  e.g.  the  Ashingdane  case,  Series  A,  No.  93,  para.  44,  and  this  Year  Book,  56  (198s), 

o’’  16  Judgment,  para.  55. 
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The  issue  of  arbitrariness  was  even  more  straightforward.  Here  the  Court 
attached  great  weight  to  the  circumstances  surrounding  the  applicant’s  forcible 
removal.  The  deportation  order  was  issued  in  September  1979,  but  served  on 
the  applicant  a  month  later  in  circumstances  which  prevented  him  from 
challenging  his  removal  from  France  until  it  was  too  late  to  do  so  effectively. 
Moreover,  he  was  deported  suddenly  and  secretly  and  to  Switzerland,  rather 
than  to  Spain,  or  a  country  of  his  choice.  Holding  that  ‘depriving  Mr  Bozano 
of  his  liberty  in  this  way  amounted  in  fact  to  a  disguised  form  of  extradition’,17 
the  Court  had  no  hesitation  in  concluding  that  it  was  neither  ‘lawful’,  nor 
compatible  with  the  right  to  security  of  person  guaranteed  by  Article  5  (1). 
There  had  accordingly  been  a  violation  of  the  Convention.  In  the  light  of  this 
decision  the  Court  held  that  it  was  unnecessary  to  rule  on  the  applicant’s  other 
allegations. 

Before  dealing  with  the  merits  the  Court  considered  and  dismissed  a  number 
of  preliminary  objections  raised  by  the  F rench  Government.  The  most  significant 
of  these  related  to  the  exhaustion  of  domestic  remedies.  Article  26  of  the 
Convention  provides: 

The  Commission  may  only  deal  with  the  matter  after  all  domestic  remedies  have  been 
exhausted,  according  to  the  generally  recognised  rules  of  international  law. 

The  Government  argued  that  there  were  no  less  than  six  remedies  which  the 
applicant  had  failed  to  exhaust,  but  the  Court  rejected  its  submission  on  every 
point.  As  regards  two  of  the  alleged  remedies  the  Court  held  that  the  Government 
was  estopped  because  it  had  failed  to  put  these  points  to  the  Commission.  As 
regards  the  other  remedies  the  Court  held  that  although  French  law  offered  the 
possibility  of  various  forms  of  redress  and  in  some  situations  these  might  be 
sufficient  for  the  purposes  of  Article  26,  in  the  circumstances  in  which  the 
applicant  found  himself,  there  was  really  no  possibility  of  a  remedy  for  his 
complaint  through  the  domestic  courts.  Accordingly,  in  so  far  as  the  Government 
was  entitled  to  raise  the  issue  of  Article  26,  its  preliminary  objections  must  be 
rejected. 

The  Court’s  ruling  in  favour  of  Mr  Bozano  on  the  merits  meant  that  it  also 
had  to  consider  the  issue  of  just  satisfaction  under  Article  50.  Here  the  applicant 
asked  the  Court  to  recommend  the  French  Government  to  approach  the  Italian 
authorities  through  diplomatic  channels  with  a  view  to  securing  either  a 
presidential  pardon  or  a  re-opening  of  the  Italian  criminal  proceedings.  The 
Court,  however,  pointed  out  that  the  applicant’s  claims  against  Italy  were  not 
in  issue  in  the  present  case  and  therefore  rejected  this  claim  as  unconnected 
with  the  subject-matter  of  the  dispute.18  The  applicant  also  sought  financial 
compensation  for  himself  and  his  wife.  On  this  point  the  Court  rejected  Mrs 
Bozano’s  claim  since  she  had  no  standing  as  an  applicant,  and  as  regards  the 
remainder  of  the  claim,  held  that  the  question  was  not  ready  for  decision  and 
must  therefore  be  reserved. 

17  Ibid.,  para.  60. 

18  In  addition  to  the  present  case  Mr  Bozano  lodged  applications  against  Italy  and  Switzerland. 
In  June  1984  the  Commission  declared  the  whole  of  the  former  application  inadmissible  and  rejected 
part  of  the  latter  as  manifestly  ill-founded,  but  deferred  a  decision  on  the  admissibility  of  complaints 
concerning  certain  aspects  of  the  proceedings  relating  to  the  applicant’s  extradition  in  the  Swiss 
Federal  Court. 
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This  is  the  first  case  to  involve  France,  which  ratified  the  Convention  and 
accepted  the  Court’s  jurisdiction  in  May  1974,  but  did  not  recognize  the  right 
of  individual  petition  until  October  1981.  It  is  also  the  first  occasion  on  which 
the  Court  has  considered  the  relation  between  deportation  and  extradition.  The 
facts  made  this  a  relatively  straightforward  case  on  the  scope  of  Article  5,  the 
only  surprise  being  that  whereas  the  Court  was  unanimous,  two  members  of 
the  Commission  considered  that  behaviour  more  reminiscent  of  a  dictatorship 
than  a  democracy  involved  no  violation  of  the  Convention. 

Right  to  marry  ( Article  12) — relevance  to  constitutional  prohibition  on  divorce — 
extent  of  positive  obligations  inherent  in  effective  respect  for  family  life  ( Article 
8)— discrimination  ( Article  14)— just  satisfaction  ( Article  50) 

Case  No.  4.  Johnston  and  others  case.19  In  this  case,  which  concerned  a  couple 
living  together  in  Ireland  after  the  marriage  of  one  of  them  had  broken  down, 
the  Court  held  that  the  absence  of  a  provision  for  divorce,  and  the  couple’s 
consequent  inability  to  marry  each  other,  did  not  give  rise  to  a  violation  of 
Articles  8  or  12  of  the  Convention.  It  decided  that  there  was  no  violation  of 
Article  8  as  regards  other  aspects  of  their  status  under  Irish  law,  but  also  held 
that  the  legal  situation  of  their  daughter  did  give  rise  to  a  violation  of  Article  8 
as  regards  her  and  each  of  her  parents.  The  applicants  were  awarded  IR  £12,000 
in  respect  of  their  costs  and  expenses. 

The  three  applicants  in  this  case  were  a  man  and  a  woman  who  had  been 
living  together  since  1971,  and  their  daughter,  who  was  born  in  1978.  The  first 
applicant,  Mr  Johnston,  was  separated  from  his  wife,  the  marriage  having 
broken  down,  but  owing  to  a  prohibition  in  the  Irish  Constitution,  was  unable 
to  obtain  a  divorce.  As  a  result,  his  relationship  with  the  second  applicant  was 
not  recognized  and  could  not  be  formalized  and  their  daughter,  the  third 
applicant,  suffered  the  legal  disadvantages  of  illegitimacy. 

The  applicants  claimed  that  their  position  under  Irish  law  made  them  the 
victims  of  violations  of  several  articles  of  the  Convention.  In  its  report  in  1985 
the  Commission  expressed  the  opinion  that  the  daughter’s  rights  under  Article 
8  had  been  infringed,  but  dismissed  the  other  complaints.  The  Commission 

then  referred  the  case  to  the  Court.  . 

After  briefly  disposing  of  a  number  of  preliminary  objections  raised  by  the 
Government,  the  Court  began  by  considering  the  applicants’  claim  under  Article 
12,  which  provides: 

Men  and  women  of  marriageable  age  have  the  right  to  marry  and  to  found  a  family, 
according  to  the  national  laws  governing  the  exercise  of  this  right. 

This  provision  does  not  expressly  guarantee  a  right  to  divorce  and  the  Court, 
which  regarded  this  right  as  the  basis  of  the  applicants’  claim,  decided  that  it 
does  not  do  so  by  implication.  In  support  of  its  interpretation  the  Court  said: 

...  the  ordinary  meaning  of  the  words  ‘right  to  marry’  is  clear,  in  the  sense  that  they 
cover  the  formation  of  marital  relationships  but  not  their  dissolution.  Furthermore,  these 
words  are  found  in  a  context  that  includes  an  express  reference  to  ‘national  laws  ;  even 
if,  as  the  applicants  would  have  it,  the  prohibition  on  divorce  is  to  be  seen  as  a  restriction 

19  ECHR,  judgment  of  18  December  1986,  Series  A,  No.  112.  This  case  was  decided  by  the 
plenary  Court. 
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on  capacity  to  marry,  the  Court  does  not  consider  that,  in  a  society  adhering  to  the 
principle  of  monogamy,  such  a  restriction  can  be  regarded  as  injuring  the  substance  of 
the  right  guaranteed  by  Article  12.20 

It  also  pointed  out  that  this  view  of  Article  12  is  supported  by  the  travaux 
preparatoires ,  which  make  it  clear  that  the  omission  of  any  reference  to  the 
termination  of  marriage  was  deliberate,  and  by  a  similar  omission  in  Article  5 
of  Protocol  No.  7. 21  Thus  while  it  is  true,  as  the  Court  has  often  stated,  that 
‘the  Convention  and  its  Protocols  must  be  interpreted  in  the  light  of  present- 
day  conditions’,  it  held  that  it  could  not  ‘by  means  of  an  evolutive  interpretation, 
derive  from  these  instruments  a  right  that  was  not  included  therein  at  the  outset. 
This  is  particularly  so  here,  where  the  omission  was  deliberate.’22 

The  Court  next  considered  whether  though  the  right  to  divorce  is  not  covered 
by  Article  12,  it  could  be  derived  from  the  right  to  respect  for  family  life, 
guaranteed  by  Article  8.  In  its  extensive  case  law  on  this  article  the  Court  has 
established  that  Article  8  applies  to  the  family  life  of  the  illegitimate,  as  well  as 
the  legitimate  family  and  also  that  while  the  object  of  the  article  is  to  protect 
the  individual  against  arbitrary  interference  by  the  authorities,  there  may  be 
positive  obligations  inherent  in  an  effective  respect  for  family  life.  In  the  present 
case  it  was  clear  that  the  applicants  were  a  ‘family’  for  the  purposes  of  Article 
8,  but  the  Court  decided  that  there  was  no  positive  obligation  to  introduce 
measures  which  would  permit  divorce. 

The  Court’s  reasoning  in  relation  to  this  aspect  of  Article  8  went  back  to  its 
earlier  conclusion  on  Article  12.  Acknowledging  that  ‘Article  8,  with  its  reference 
to  the  somewhat  vague  notion  of  “respect”  for  family  life,  might  appear  to  lend 
itself  more  readily  to  an  evolutive  interpretation  than  does  Article  12’,  the  Court 
explained  that  because  the  Convention  must  be  read  as  a  whole,  it  did  not 
consider  that  ‘a  right  to  divorce,  which  it  has  found  to  be  excluded  from  Article 
12,  can,  with  consistency,  be  derived  from  Article  8,  a  provision  of  more  general 
purpose  and  scope’."3  Although,  therefore,  the  Court  recognized  that  the 
protection  of  private  or  family  life  may  sometimes  require  that  spouses  be 
relieved  from  the  duty  to  live  together,24  it  did  not  consider  that  the  Government’s 
obligations  under  Article  8  required  it  to  introduce  measures  permitting  divorce 
and  remarriage. 

A  number  of  other  claims  put  forward  by  the  first  and  second  applicants  were 
also  rejected.  Pointing  out  that  individuals  with  the  necessary  means  can  obtain 
a  divorce  which  will  be  recognized  in  Ireland  by  going  abroad,  the  applicants 
alleged  that  on  this  account  they  were  the  victims  of  discrimination  on  the 
ground  of  financial  means  contrary  to  Article  14,  taken  in  conjunction  with 
Article  8.  The  Court  rejected  this  argument  on  the  ground  that  foreign  divorces 
are  recognized  in  Ireland  only  if  they  are  obtained  by  persons  domiciled  abroad 
whose  position  could  not  be  regarded  as  analogous  to  that  of  the  applicants. 


20  Judgment,  para.  52. 

Protocol  No.  7  was  opened  for  signature  in  November  1984.  Article  5  provides:  ‘Spouses  shall 
enjoy  equality  of  rights  and  responsibilities  of  a  private  law  character  between  them,  and  in  their 
relations  with  then-  children,  as  to  marriage,  during  marriage  and  in  the  event  of  its  dissolution. 

I  his  Article  shall  not  prevent  States  from  taking  such  measures  as  are  necessary  in  the  interests  of 
the  children.’ 

22  Judgment,  para.  53.  23  Ibid 

See  the  Aney  case,  Series  A,  No.  32,  para.  33,  and  this  Year  Book ,  50  (1979),  p.  264. 
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The  first  and  second  applicants  also  argued  that  apart  from  the  inability  to 
divorce  and  remarry,  a  number  of  other  aspects  of  their  status  under  Irish  law 
gave  rise  to  a  breach  of  Article  8.  This  argument  was  rejected  on  the  ground 
that  some  of  the  matters  complained  of  were  simply  consequences  of  the  inability 
to  obtain  a  divorce  which  the  Court  had  already  held  was  not  required  by  the 
Convention,  while  as  regards  various  other  matters,  Article  8  could  not  be 
interpreted  as  imposing  an  obligation  to  establish  a  special  regime  to  improve 
the  status  of  unmarried  couples  in  the  applicants’  position. 

Finally,  Mr  Johnston  complained  that  his  inability  to  live  with  the  second 
applicant  in  a  marital  relationship  was  contrary  to  his  conscience  and  that  he 
was  therefore  the  victim  of  a  violation  of  Article  9  of  the  Convention,  which 
guarantees  the  ‘right  to  freedom  of  thought,  conscience  and  religion’.  This 
imaginative  argument  was  rejected  on  the  ground  that  the  applicant’s  freedom 
to  have  and  manifest  his  convictions  was  not  in  issue.  His  complaint  derived 
from  his  inability  to  obtain  a  divorce  which  in  the  Court’s  view  fell  outside 
Article  9. 

Although  the  Court  rejected  all  the  claims  put  forward  by  Mr  Johnston  and 
his  partner,  it  reached  a  different  conclusion  when  it  turned  to  consider  their 
daughter’s  situation.  The  question  here  was  whether  various  legal  disabilities 
which  stemmed  from  her  status  as  an  illegitimate  child  amounted  to  a  violation 
of  her  rights  and  those  of  her  parents  under  Article  8.  The  Court  reviewed  the 
positive  obligations  of  the  State  in  the  field  of  illegitimacy  in  some  detail  in  the 
Marckx  case25  and  in  the  present  case  decided  that  its  observations  concerning 
the  integration  of  children  within  the  family  were  equally  applicable  here. 
Noting  that  the  1975  European  Convention  on  the  Legal  Status  of  Children 
Born  out  of  Wedlock  reflected  a  trend  to  improve  the  position  of  illegitimate 
children  among  the  members  of  the  Council  of  Europe,  the  Court  held  that 
Article  8  requires  individuals  in  the  daughter’s  situation  to  be  placed  in  a  legal 
and  social  position  akin  to  that  of  a  legitimate  child.  Here,  however,  the  Court 
found  that  the  daughter’s  position  was  much  less  advantageous.  Having  regard 
to  the  particular  circumstances  of  the  case,  the  absence  of  an  appropriate  legal 
regime  reflecting  her  natural  family  ties  amounted  to  a  failure  to  respect  her 
own  and  her  parents’  family  life.  Accordingly,  there  had  in  this  respect  been  a 
violation  of  Article  8  as  regards  all  three  applicants. 

On  the  issue  of  just  satisfaction  under  Article  50  the  Court  rejected  various 
claims  for  compensation  for  material  or  non-pecuniary  loss  on  the  ground  that 
they  related  to  matters  in  respect  of  which  no  violation  of  the  Convention 
had  been  established,  or  because  the  Court  considered  that  its  ruling  that 
Article  8  had  been  violated  itself  constituted  just  satisfaction.  On  the  other 
hand,  a  claim  for  reimbursement  of  the  costs  of  the  Strasbourg  proceedings 
was  accepted,  though  only  in  part.  In  view  of  the  fact  that  most  of  the  claims 
had  been  rejected,  the  Court  reduced  the  sum  awarded  by  IR  £8000  with 
the  result  that  the  applicants  received  only  60  per  cent  of  their  costs  and 
expenses.26 

This  is  only  the  second  case  in  which  the  Court  has  considered  the  scope  of 

25  Series  A,  No.  31,  and  this  Year  Book ,  50  (1979),  p.  260. 

26  This  approach  to  the  award  of  costs  and  expenses,  which  could  easily  become  oppressive,  was 
first  adopted  in  the  case  of  Le  Compte,  Van  Leuven  and  De  Meyere,  Series  A,  No.  54,  and  this  Year 
Book,  54  (1983),  P-  3G- 
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the  right  to  marry27  and  its  ruling  that  neither  this  provision,  nor  Article  8, 
deals  with  the  issue  ot  divorce  is  clearly  very  important.  Judge  De  Meyer,  who 
alone  dissented  on  this  point,  considered  that  the  absence  of  any  provision 
for  the  civil  dissolution  of  marriage  was  coercive,  inflexible  and  draconian 
and  amounted  to  a  violation  of  Articles  8,  g  and  12.  As  the  Court  indicated, 
however,  it  is  impossible  to  arrive  at  this  conclusion  using  recognized  principles 
of  treaty  interpretation.  The  decision  as  regards  the  issue  of  illegitimacy 
was  unanimous  and  is  unlikely  to  be  controversial.  The  decision  that  Article  8 
had  been  violated  here  does  not,  of  course,  mean  that  Ireland  must  now 
permit  divorce,  simply  that  steps  will  be  needed  to  improve  the  position  of 
illegitimate  children.  At  the  time  of  the  case  such  measures  were  already 
under  consideration  and  so  implementation  of  the  Court’s  ruling  may  not  be 
too  difficult. 


The  obligation  to  hold  free  elections  ( Article  j  of  Protocol  No.  i) — application  to 
linguistic  minorities — the  margin  of  appreciation — discrimination  on  grounds  of 
language  ( Article  if) 

Case  No.  5.  Mathieu-Mohin  and  Clerfayt  case.28  The  Court  held  that  the 
electoral  arrangements  applicable  to  voters  in  the  Flemish  region  of  Belgium 
did  not  violate  the  applicants’  rights  under  Article  3  of  Protocol  No.  1  which 
provides  for  the  holding  of  free  elections.  The  Court  also  held  that  there  had 
been  no  violation  of  the  same  article  taken  together  with  Article  14. 

Under  the  legislation  in  force  at  the  time  of  this  case  the  Flemish  region  of 
Belgium  was  governed  by  a  body  called  the  Flemish  Council  with  legislative 
authority  in  regional  and  community  matters.  The  Council  consisted  of  the 
members  of  the  Dutch  language  groups  in  the  Belgian  House  of  Representatives 
and  Senate.  In  order  to  belong  to  one  of  these  groups  a  Representative  or 
Senator  elected  in  Brussels  had  to  have  taken  his  parliamentary  oath  in  Dutch. 
It  followed  that  French-speaking  voters  in  Brussels  could  elect  only  Dutch 
speakers  to  the  Flemish  Council,  or  French  speakers  who  agreed  to  join  the 
Dutch  language  group,  an  action  with  constitutional  implications.  The  two 
applicants  in  this  case  had  been  elected  in  Brussels  and  taken  their  oaths  in 
French.  They  were  thus  not  entitled  to  sit  on  the  Flemish  Council  and  claimed 
that  this  discrimination  violated  the  Convention. 

In  their  applications  to  the  Commission  in  1981  the  applicants  relied  on 
Article  3  of  Protocol  No.  1  and  Article  14.  In  its  report  in  1985  the  Commission 
concluded  by  10  votes  to  1  that  the  first  provision  had  been  violated  in  respect 
of  the  applicants’  rights  as  voters  and  that  it  was  unnecessary  to  consider  Article 
14,  or  the  issue  of  the  applicants’  rights  as  elected  representatives.  The 
Commission  then  referred  the  case  to  the  Court. 

Article  3  of  Protocol  No.  1  provides: 

The  High  Contracting  Parties  undertake  to  hold  free  elections  at  reasonable  intervals 
by  secret  ballot,  under  conditions  which  will  ensure  the  free  expression  of  the  people  in 
the  choice  of  the  legislature. 

27  See  the  Rees  case,  Series  A,  No.  106,  and  this  Year  Book,  57  (1986),  p.  469. 

28  ECHR,  judgment  of  2  March  1987,  Series  A,  No.  1 1 3 .  This  case  was  decided  by  the  plenary 
Court. 
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This  provision  requires  laws  to  be  made  by  a  legislature  responsible  to  the 
people  and  therefore  without  exaggeration  can  be  said  to  underpin  the  whole 
structure  of  the  Convention.29  Moreover,  the  close  relation  between  human 
rights  and  political  democracy  means  that  provisions  corresponding  to  Article 
3  are  to  be  found  in  other  human  rights  instruments.30  The  Court’s  interpretation 
of  the  concept  of  democratic  participation  in  this,  the  first  case  in  which  it  has 
been  called  upon  to  consider  Article  3,  is  therefore  of  more  than  usual  interest. 

The  Court  began  by  considering  a  preliminary  point  concerning  the  issue  of 
locus  standi.  Because  Article  3  uses  the  phrase  ‘The  High  Contracting  Parties 
undertake’  rather  than  the  usual  ‘Everyone  has  the  right’  or  ‘No  one  shall’,  it 
has  sometimes  been  suggested  that,  unlike  the  other  articles,  it  creates  obligations 
only  for  States  and  may  not  be  invoked  by  individuals.  Although  the  Government 
did  not  put  forward  this  argument,  the  Court  went  out  of  its  way  to  refute  it. 

Pointing  out  that  the  enforceability  of  Article  3  is  supported  by  the  Preamble 
and  Article  5  of  Protocol  No.  i,31  as  well  as  by  the  Preamble  to  Protocol  No. 
1,  the  Court  added  that  the  travaux  preparatoires  of  Protocol  No.  1  contain  no 
suggestion  that  the  right  of  individual  petition  was  to  be  excluded  as  regards 
Article  3,  but,  on  the  contrary,  contain  frequent  references  to  ‘political  freedom’, 
‘political  rights’,  ‘the  political  rights  and  liberties  of  the  individual’,  ‘the  right 
to  free  elections’  and  ‘the  right  of  election’.  Interpreting  Article  3  against  this 
background,  the  Court  had  no  difficulty  in  concluding  that  its  wording  was 
simply  a  reflection  of  the  solemnity  and  nature  of  the  commitment  and  in  no 
way  limited  the  rights  of  individuals. 

The  importance  of  this  conclusion  can  hardly  be  underestimated.  If  the 
Convention  were  to  be  restrictively  interpreted,  individual  applications  based 
on  Article  3  would  be  inadmissible,  since  under  Article  25  only  a  person  claiming 
to  be  the  victim  of  a  violation  of  one  of  his  rights  has  standing.  States,  however, 
are  always  reluctant  to  bring  cases  against  other  Parties  and  would  be  particularly 
unlikely  to  do  so  on  something  as  sensitive  as  electoral  arrangements.  Thus 
allowing  Article  3  to  be  invoked  by  individuals,  though  not  a  radical  interpret¬ 
ation,  is  essential  if  the  guarantee  of  free  elections  is  to  be  practically  effective. 

What  of  the  content  of  the  right?  In  much  of  its  case  law  the  Court  is  able 
to  adopt  or  develop  legal  ideas  which  have  evolved  through  the  work  of  the 
Commission.  This  is  certainly  so  as  regards  Article  3,  where  the  Court  noted 

that: 

From  the  idea  of  an  ‘institutional’  right  to  the  holding  of  free  elections  .  .  the 
Commission  has  moved  to  the  concept  of  ‘universal  suffrage’  •  •  and  then,  as  a 
conseqence,  to  the  concept  of  subjective  rights  of  participation-the  right  to  vote  and 
the  ‘right  to  stand  for  election  to  the  legislature  .  .  . 

The  Court  then  stated  that  it  approved  the  latter  concept. 

Although  the  right  to  participate  in  government  is  fundamental,  it  is  no  part 


29  See  Tacobs  The  European  Convention  on  Human  Rights,  p.178.  ,  ,  ■ 

-  See  the  International  Covenant  on  Civil  and  Political  Rights,  Article  25  (b);  the  American 
Convention  on  Human  Rights,  Article  23  (0  (b),  and  the  African  Charter  of  Human  and  Peoples 
Rights,  Article  13(1).  Although  these  provisions  are  more  elaborate  than  Article  3  of  Protocol  . 
1  the  concent  of  popular  government  underlies  all  four  instruments.  . 

’31  Article  5  provides:  ‘As  between  the  High  Contracting  Parties  the  provisions  of  Articles  1  2, 
3  and  4  of  this  Protocol  shall  be  regarded  as  additional  articles  to  the  Contention 
provisions  of  the  Convention  shall  apply  accordingly.  u  8 
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of  democratic  theory  that  it  should  be  regarded  as  absolute.  The  Court  recognized 
this  when  it  stated  that  there  is  room  here  for  implied  limitations  and  drew 
attention  to  the  fact  that  constitutional  arrangements  in  the  Contracting  States 
make  the  right  to  vote  and  to  stand  for  elections  subject  to  various  conditions 
which  are  not  in  principle  prohibited  by  Article  3.  It  added,  however,  that  while 
there  is  a  wide  margin  of  appreciation,  it  is  for  the  Court  ‘to  satisfy  itself  that 
the  conditions  do  not  curtail  the  rights  in  question  to  such  an  extent  as  to  impair 
their  very  essence  and  deprive  them  of  their  effectiveness’.33  Any  conditions 
must  also,  of  course,  have  a  legitimate  aim  and  the  means  employed  must  be 
proportionate.  Thus  while  the  Court  recognized  the  scope  for  national  variations, 
it  made  it  clear  that  the  democratic  ideal  of  ‘the  free  expression  of  the  opinion 
of  the  people  in  the  choice  of  the  legislature’  remains  the  core  concept. 

No  less  important  than  the  conditions  of  participation  is  the  question: 
participation  in  what?  Article  3  refers  to  ‘the  legislature’  which  clearly  rules  out 
a  citizen’s  entitlement  to  elect  every  body  with  powers  over  him,  but  leaves 
considerable  scope  for  interpretation.  The  Court  dealt  with  this  point  by  holding 
that  ‘the  word  “legislature”  does  not  necessarily  mean  only  the  national 
parliament’,  and  adding  that  the  term  ‘has  to  be  interpreted  in  the  light  of  the 
constitutional  structure  of  the  State  in  question’.34  This  was  an  important  ruling 
because  it  enabled  the  Court  to  conclude  that  the  Flemish  Council  was  a  part 
of  the  Belgian  legislature,  so  bringing  it  within  Article  3,  and,  more  generally, 
because  while  respecting  the  language  of  the  Convention,  it  allows  the  underlying 
principle  of  democratic  participation  to  be  given  its  maximum  effect. 

The  central  question  in  any  system  of  democratic  government  is  the  method 
of  appointing  the  legislature.  As  with  the  issues  already  considered,  this  is  a 
matter  on  which  the  Convention  supplies  only  general  guidance,  providing 
simply  that  elections  shall  be  ‘free’,  ‘at  reasonable  intervals’,  ‘by  secret  ballot’ 
and  under  conditions  which  will  ensure  a  free  expression  of  opinion.  In  the 
light  of  this  the  Court  concluded  that  there  is  no  obligation  on  the  Contracting 
States  to  introduce  a  specific  system  such  as  proportional  representation  and 
that  they  enjoy  a  wide  margin  of  appreciation.  However,  as  in  its  treatment  of 
the  conditions  of  participation,  the  Court  proceeded  to  identify  what  it  saw  as 
the  guiding  principles. 

Explaining  that  ‘Electoral  systems  seek  to  fulfil  objectives  which  are  sometimes 
scarcely  compatible  with  each  other:  on  the  one  hand,  to  reflect  fairly  faithfully 
the  opinions  of  the  people,  and  on  the  other,  to  channel  currents  of  thought  so 
as  to  promote  the  emergence  of  a  sufficiently  clear  and  coherent  political  will’, 
the  Court  held  that  the  reference  in  Article  3  to  the  free  expression  of  opinion 
implies  two  things:  freedom  of  expression,  which  is  already  protected  by  Article 
10,  and  ‘the  principle  of  equality  of  treatment  of  all  citizens  in  the  exercise  of 
their  right  to  vote  and  their  right  to  stand  for  election’.  The  Court  added, 
however,  that  the  principle  of  equal  treatment  does  not  mean  ‘that  all  votes 
must  necessarily  have  equal  weight  as  regards  the  outcome  of  the  election  or 
that  all  candidates  must  have  equal  chances  of  victory.  Thus  no  electoral  system 
can  eliminate  “wasted  votes”.’35 

A  final  consideration  was  the  particular  cultural  and  constitutional  context. 
For  ‘any  electoral  system  must  be  assessed  in  the  light  of  the  political  evolution 
of  the  country  concerned’.  As  a  result,  ‘features  that  would  be  unacceptable  in 

33  Ibid.,  para.  52.  34  Ibid.,  para.  53.  35  Ibid.,  para.  54. 
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the  context  of  one  system  may  accordingly  be  justified  in  the  context  of 
another’,36  always  provided  the  chosen  system  conforms  to  the  Convention’s 
requirements. 

Examining  the  facts  of  the  case  in  the  light  of  the  foregoing  principles,  the 
Court  explained  that  the  legislation  establishing  the  Flemish  Council  was  part 
of  the  general  institutional  system  of  Belgium  which  was  based  on  the 
territoriality  principle  and  covered  the  various  administrative  and  political 
institutions  and  the  distribution  of  their  powers.  It  was  a  stage  in  a  reform, 
which  was  not  yet  complete,  designed  to  achieve  an  equilibrium  between  regions 
and  communities  through  a  pattern  of  checks  and  balances.  The  aim  was  to 
defuse  language  disputes  in  the  country  by  establishing  more  stable  and 
decentralized  organizational  structures.  Holding  that  this  aim  was  both  legitimate 
and  widely  supported,  the  Court  pointed  out  that  the  obligation  on  linguistic 
minorities  to  vote  for  candidates  able  and  willing  to  use  the  language  of  their 
region  is  found  in  several  other  States  and  need  not  threaten  the  minorities 
interests,  especially  where,  as  here,  there  are  safeguards  against  inopportune  or 
arbitrary  changes.  In  the  present  case  the  Court  found  that  French-speaking 
electors  in  the  Brussels  region  enjoyed  the  right  to  vote  and  to  stand  for  election 
on  the  same  legal  footing  as  the  Dutch-speaking  electors.  Since  the  limitation 
to  which  they  were  subject  was  not  disproportionate,  there  was  no  violation  of 
Article  3  of  Protocol  No.  1. 

The  applicants’  claim  that  they  had  been  subjected  to  discrimination  contrary 
to  Article  14  was  briefly  considered,  but  was  also  dismissed.  Holding  that  their 
claim  here  rested  on  arguments  identical  to  those  rejected  in  relation  to  Article 
3,  the  Court  decided  that  for  the  reasons  already  given  there  had  been  no 
discrimination  prejudicial  to  the  applicants  and  consequently  no  violation  of 
Article  14. 

In  a  joint  dissenting  opinion  five  members  of  the  Court  expressed  their 
disagreement  with  the  ruling  on  Article  3  and  four  of  these  judges  also  considered 
that  there  had  been  a  violation  of  Article  14. 37  In  their  view  the  pressure  on 
electors  to  vote  for  Dutch-speaking  candidates  was  so  great  as  to  deprive  them 
of  the  free  expression  of  their  opinion  in  the  choice  of  the  legislature  and  the 
arguments  relied  on  by  the  Court  were  unpersuasive.  As  in  many  other  areas 
of  the  Convention,  a  great  deal  here  turns  on  the  scope  of  the  margin  of 
appreciation,  always  a  difficult  issue,  especially  when,  as  in  this  case,  the 
justification  for  a  practice  must  be  sought  in  conditions  peculiar  to  the  respondent 
State. 

A  point  which  was  mentioned,  but  not  seriously  addressed,  was  how  Article 
3  applies  in  the  case  of  a  legislature  with  two  or  more  chambers,  such  as 
Parliament  in  the  UK.  The  Court  touched  on  this  briefly  when  it  observed  that 
‘Article  3  applies  only  to  the  election  of  the  “legislature”,  or  at  least  of  one  of 
its  chambers  if  it  has  two  or  more’,38  so  implying  that  the  ‘free  expression  of 
the  people’  need  not  be  guaranteed  in  respect  of  every  part  of  the  legislature. 
Such  an  interpretation  is  clearly  necessary  if  the  existence  of  the  House  of  Lords 
and  comparable  bodies  is  to  be  justified,  but  appears  to  need  qualification. 

36  Ibid. 

37  The  five  were  Judges  Cremona,  Bindschedler-Robert,  Bernhardt,  Spielmann  and  Valticos. 
Alone  of  this  group  Judge  Bernhardt  considered  that  there  had  been  no  violation  of  Article  14. 

38  Judgment,  para.  53. 
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Judge  Pinheiro  Farinha  described  the  Court’s  brief  comment  on  this  issue  as 
‘inadequate  and  dangerous’  because  ‘it  would  allow  of  a  system  at  variance  with 
“the  opinion  of  the  people  in  the  choice  of  the  legislature”  and  might  even  lead 
to  a  corporative,  elitist  or  class  system  which  did  not  respect  democracy’.  In 
the  learned  judge’s  view  the  principle  enunciated  by  the  Court  was  acceptable 
only  ‘on  the  two-fold  condition  that  the  majority  of  the  membership  of  the 
legislature  is  elected  and  that  the  chamber  or  chambers  whose  members  are  not 
elected  does  or  do  not  have  greater  powers  than  the  chamber  that  is  freely 
elected  by  secret  ballot’.39 

If  this  point  arises  for  decision  it  seems  likely  that  some  development  along 
the  lines  suggested  by  Judge  Pinheiro  Farinha  will  occur.  In  any  event,  to  decide 
how  Article  3  relates  to  constitutional  arrangements  in  States  with  a  multicameral 
legislature  will  be  a  further  step  in  the  process  initiated  in  Mathieu-Molin  and 
Clerfayt,  namely  the  elucidation  of  the  concept  of  free  elections  in  the  light  of 
the  language  of  the  Convention  and  the  Court’s  conception  of  democratic  values. 

Right  to  liberty  and  security  of  person  ( Article  5  (7)) — the  meaning  of  ‘ lawful 
detention  after  conviction  by  a  competent  court ’  in  Article  5  ( 1 )  (a) — right  to  take 
proceedings  to  contest  the  lawfulness  of  detention  ( Article  5  ( 4 )) 

Case  No.  6.  Weeks  case.40  In  this  case,  which  concerned  the  UK,  the  Court 
held  by  13  votes  to  4  that  a  violation  of  Article  5  (4)  of  the  Convention  had 
occurred  when  the  applicant,  who  had  been  released  on  licence  from  prison  and 
then  recalled,  was  unable  to  take  proceedings  to  challenge  the  lawfulness  of  his 
detention.  The  Court  also  held  by  16  votes  to  1  that  the  detention  itself  was 
not  incompatible  with  Article  5  (1). 

In  1966  the  applicant,  who  was  then  aged  17,  pleaded  guilty  to  a  number  of 
offences  including  armed  robbery  of  a  shop.  The  robbery  was  committed  with 
a  starting  pistol  loaded  with  blank  cartridges  and  involved  a  sum  of  35  pence 
which  was  later  found  on  the  floor  of  the  shop.  At  the  trial  a  prison  doctor 
testified  that  he  could  find  no  evidence  of  mental  instability  which  would  justify 
sending  the  applicant  to  a  mental  institution.  The  trial  judge,  considering  that 
Mr  Weeks  was  ‘a  very  dangerous  young  man’,  decided  not  to  impose  a  fixed 
term  of  imprisonment,  but  instead  sentenced  him  to  an  indeterminate  life 
sentence,  in  order  that  the  .Home  Secretary  would  be  able  to  release  him  on 
licence  as  soon  as  it  was  safe  to  do  so.  This  was  approved  by  the  Court  of 
Appeal  as  the  most  appropriate  and  humane  solution. 

In  March  1976,  on  the  recommendation  of  the  Parole  Board,  Mr  Weeks  was 
released  on  licence.  In  April  1977,  after  he  had  been  convicted  of  burglary  and 
dri\  ing  offences,  he  was  warned  that  his  licence  could  be  revoked.  In  june  1977 
he  was  arrested  and  later  released,  having  damaged  a  car  while  driving  a  truck 
without  permission.  Two  days  later  he  visited  a  public  house  and  became  drunk 
and  abusive.  After  the  police  had  returned  him  to  his  place  of  work  he  became 
agitated,  fired  an  air  pistol  and  threatened  to  commit  suicide.  He  was  arrested, 
became  abusiv  e  and  violent  and  during  the  night  attempted  to  hang  himself  at 
the  police  station. 

i9  Judge  Pinheiro  Farinha,  concurring  opinion,  para.  3. 

49  ECHR,  judgment  of  2  March  1987,  Series  A,  No.  1 14.  This  case  was  decided  by  the  plenary 
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In  the  light  of  the  above  events  the  Home  Secretary  ordered  the  revocation 
of  the  applicant’s  licence  under  section  62  (2)  of  the  Criminal  Justice  Act  1967. 
This  decision  was  subsequently  confirmed  by  the  Parole  Board.  In  October 
1982  Mr  Weeks  was  conditionally  released  again,  but  redetained  in  April  1985. 
In  September  1985  he  was  released  once  more,  but  in  March  1986  his  licence 
was  again  revoked,  although  when  his  case  was  heard  by  the  European  Court, 
he  was  still  at  liberty,  having  fled  to  France. 

In  his  application  to  the  Commission  in  1982  Mr  Weeks  claimed  that  the  UK 
was  in  breach  of  its  obligations  under  Articles  5(0  ar>d  5  (4)  °f  the  Convention. 
In  its  report  in  December  1984  the  Commission  rejected  the  first  claim,  but 
accepted  the  second.  It  then  referred  the  case  to  the  Court. 

As  Mr  Weeks  had  filed  a  fresh  application  with  the  Commission  in  respect 
of  his  detention  from  April  1985,  the  only  question  in  the  present  case  was 
whether  his  recall  to  prison  in  1977  and  subsequent  detention  were  compatible 
with  the  Convention.  This  required  the  Court  first  to  review  the  scope  of  the 
right  to  liberty  and  security  of  person  guaranteed  in  Article  5  (1),  which  has 
been  quoted  in  Case  No.  3. 

Denying  that  the  applicant’s  rights  had  been  infringed,  the  Government  put 
its  case  in  two  ways.  Its  first  submission  was  that  the  applicant  had  not  been 
deprived  of  his  liberty  by  being  recalled  to  prison  because  under  English  law 
both  his  liberty  and  his  right  to  liberty  had  been  taken  away  from  him  for  ever 
by  the  sentence  of  life  imprisonment  imposed  on  him  in  1966.  Not  surprisingly, 
the  Court  found  this  submission  quite  unconvincing.  Holding  that  the  applicant’s 
situation  on  his  release  was  a  question  of  fact,  the  Court  decided  that  the  various 
restrictions  to  which  he  was  subject  on  his  release  were  not  such  as  to  prevent 
him  from  being  at  ‘liberty’  for  the  purposes  of  Article  5-  The  Court  therefore 
rejected  this  submission. 

The  Government’s  second  argument  was  more  substantial.  This  was  that  any 
loss  of  liberty  which  the  applicant  suffered  constituted  ‘the  lawful  detention  of 
a  person  after  conviction  by  a  competent  court  and  so  could  be  justified  under 
Article  5  (1)  (a).  It  was  established  in  the  Van  Droogenbroeck  case41  that  the 
word  ‘after’  in  this  sub-paragraph  implies  not  only  a  chronological  connection, 
but  also  a  sufficient  causal  link  between  the  detention  in  question  and  the 
conviction.  The  issue  in  the  present  case  was  therefore  whether  the  applicant’s 
conviction  and  his  subsequent  recall  were  linked  in  this  way.  Reviewing  the 
facts,  the  Court  considered  that  the  explicit  purpose  for  which  the  life  sentence 
had  been  imposed,  together  with  the  nature  of  the  offence,  placed  the  sentence 
in  a  special  category.  The  sentence  was  intended  to  allow  the  Home  Secretary 
to  monitor  the  applicant’s  progress  and  to  release  him  back  into  the  community 
when  he  was  no  longer  judged  to  be  a  danger  to  society  or  to  himself.  The 
reasons  for  ordering  deprivation  of  liberty  in  this  form  were  ‘by  their  very 
nature  susceptible  of  change  with  the  passage  of  time’.12  In  this  respect  the 
applicant’s  sentence  differed  from  a  life  sentence  passed  because  of  the  gravity 
of  an  offence.  It  followed  that  the  requisite  causal  link  would  be  broken  if  a 
decision  not  to  release,  or  to  redetain,  was  based  on  grounds  that  were  not 
consistent  with  the  objectives  of  the  sentencing  court. 

The  Court  concluded,  however,  that  no  such  inconsistency  had  been  shown. 


41  Series  A,  No.  50,  and  this  Year  book ,  53  ( 1 982),  p.  3H- 


42  Judgment,  para.  46. 
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It  rejected  the  applicant’s  contention  that  the  objectives  of  the  sentence  had 
been  satisfied  once  and  for  all  on  his  first  release  in  1976.  As  for  the  justification 
for  the  redetention  in  1977  and  thereafter,  the  Court  made  the  familiar  point 
that  ‘the  national  authorities  are  to  be  recognised  as  having  a  certain  discretion 
since  they  are  better  placed  than  the  international  judge  to  evaluate  the  evidence 
in  a  particular  case’.43  In  view  of  the  applicant’s  unstable,  disturbed  and 
aggressive  behaviour,  the  Court  had  no  difficulty  in  concluding  that  in  June 
1977  there  were  grounds  for  the  Home  Secretary  to  have  considered  that  his 
continued  liberty  would  constitute  a  danger  to  the  public  and  himself.  Accord¬ 
ingly  there  had  been  no  breach  of  Article  5(1). 

The  other  issue  in  this  case  concerned  Article  5  (4),  which  provides: 

Everyone  who  is  deprived  of  his  liberty  by  arrest  or  detention  shall  be  entitled  to  take 
proceedings  by  which  the  lawfulness  of  his  detention  shall  be  decided  speedily  by  a  court 
and  his  release  ordered  if  the  detention  is  not  lawful. 

It  was  not  disputed  that  at  all  times  Air  Weeks  had  available  to  him  a  remedy 
before  the  domestic  courts  in  the  form  of  an  application  for  judicial  review 
which  would  allow  him  to  challenge  the  lawfulness  of  his  detention  in  English 
law.  However,  as  the  Court  pointed  out,  for  the  purposes  of  Article  5  (4)  the 
‘lawfulness’  of  a  detention  has  to  be  determined  in  the  light  not  only  of  domestic 
law,  but  also  of  the  aim  of  the  restrictions  permitted  by  Article  5(1).  Recalling 
that  the  objectives  of  social  protection  and  rehabilitation  on  which  the  applicant’s 
life  sentence  was  based  placed  it  in  a  special  category,  the  Court  held  that  since 
the  grounds  justifying  his  detention  of  liberty  were  susceptible  of  change  w  ith  the 
passage  of  time,  at  the  moment  of  any  return  to  custody  and  at  reasonable  intervals 
during  his  imprisonment,  the  applicant  was  entitled  to  apply  to  a  court  having 
jurisdiction  to  decide  whether  his  continued  detention  was  justified. 

In  the  Government’s  submission  the  requirements  of  Article  5  (4)  were 
sufficiently  met  by  the  Parole  Board’s  jurisdiction,  supplemented  by  the 
availability  of  judicial  review  in  the  High  Court.  The  ‘court’  referred  to  in 
Article  5  (4)  does  not,  of  course,  have  to  be  a  court  in  the  conventional  sense.44 
Thus  a  specialized  body  such  as  the  Parole  Board  will  qualify  provided 
it  possesses  the  requisite  independence,  powers  and  procedural  guarantees. 
Moreover,  it  is  necessary  to  consider  the  system  as  a  whole  since  ‘shortcomings 
in  one  procedure  may  be  remedied  by  safeguards  available  in  other  procedures’.45 
Even  with  these  qualifications,  however,  the  Court  concluded  that  the  English 
arrangements  failed  to  satisfy  the  Convention. 

Although  the  Court  saw  no  reason  to  doubt  the  independence  and  impartiality 
of  the  Parole  Board,  it  pointed  out  that  as  regards  the  periodic  review  w'hich 
the  Board  carries  out  of  prisoners  serving  life  sentences,  its  recommendations 
are  not  binding  on  the  Home  Secretary.  Thus  the  Board  lacked  the  power  of 
decision  required  by  Article  5  (4)  when  dealing  with  this  class  of  case.  When 
the  Board  considers  recall  to  prison,  on  the  other  hand,  its  recommendation  to 
release  is  binding.  Here,  however,  the  procedure  followed  lacked  one  of  the 
principal  guarantees  of  a  judicial  procedure  because  the  recalled  prisoner  had 
no  entitlement  to  full  disclosure  of  the  adverse  material  in  the  Board’s  possession 
Consequently,  neither  in  relation  to  consideration  of  the  applicant’s  recall,  nor 

45  Ib‘d  ’  Para'  S°'  44  See  X  v'  United  Kingdom ,  Series  A,  No.  46,  para  <1 

45  Judgment,  para.  69. 
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in  relation  to  penodic  examination  of  his  detention  with  a  view  to  release  on 
licence,  could  the  Parole  Board  be  regarded  as  satisfying  the  requirements  ot 
Article  5  (4). 

In  the  Court’s  view  this  deficiency  was  not  remedied  by  the  possibility  of 
judicial  review.  This  was  because  such  review,  according  to  recent  case  law, 
is  limited  to  ‘illegality’,  ‘irrationality’  and  ‘procedural  impropriety’  and,  as  the 
Commission  had  pointed  out,  the  scope  ot  the  control  afforded  was  therefore 
not  wide  enough  to  cover  the  ‘lawfulness’  of  the  applicant’s  detention,  which 
called  for  a  power  to  review  the  consistency  of  such  detention  with  the  objectives 
of  the  indeterminate  sentence  imposed  on  him.  Thus,  since  the  remedy  of 
judicial  review  neither  satisfied  the  requirements  of  Article  5  (4)  per  se,  nor 
remedied  the  inadequacy  of  the  procedure  before  the  Parole  Board,  there  had 
been  a  violation  of  the  Convention.  The  question  of  just  satisfaction  under 
Article  50  was  reserved  for  later  consideration. 

Four  members  of  the  Court  disagreed  with  the  conclusion  that  Article  5  (4) 
had  been  violated  in  this  case.4.  In  their  view  the  situation  fell  under  the  well- 
established  principle  that  when  a  decision  depriving  a  person  of  his  liberty  is 
made  by  a  court  at  the  close  of  judicial  proceedings,  the  supervision  required 
by  Article  5  (4)  is  incorporated  in  that  decision.48  Consequently  the  only 
procedures  required  here  were  those  needed  to  allow  the  applicant  to  challenge 
the  lawfulness  of  his  recall  or  detention  in  English  law.  The  majority,  however, 
were  surely  right  to  reject  this  position.  When  an  indeterminate  sentence  is  used 
for  therapeutic  purposes,  there  is  a  close  parallel  between  the  position  of  a 
convicted  person  and  that  of  a  mental  patient.  Thus  a  procedure  to  ensure  that 
the  need  for  continued  detention  is  regularly  examined  would  appear  to  be  an 
essential  requirement. 

Right  to  liberty  and  security  of  person  ( Article  5  (r)) — application  to  court  order 
of  loss  of  time  by  way  of  penalization  of  unmeritorious  criminal  appeal — right  to  a 
fair  trial  ( Article  6  (x )) — discrimination  ( Article  14) 

Case  No.  7.  Monnell  and  Morris  case.49  This  case  concerned  orders  by  the 
English  Court  of  Appeal  that  time  spent  in  custody  by  two  convicted  prisoners, 
pending  determination  of  ‘hopeless’  applications  for  leave  to  appeal,  should  not 
count  towards  service  of  their  sentences.  The  Court  held  by  a  majority  of  5 
votes  to  2  that  neither  the  right  to  liberty  under  Article  5  nor  the  right  to  a  fair 
trial  under  Article  6  had  been  violated  and  also  decided  unanimously  that  there 
had  been  no  discrimination  contrary  to  Article  14. 

Both  applicants  in  this  case  were  in  a  similar  position.  The  first,  Mr  Monnell, 
was  convicted  of  burglary  in  1981  and  sentenced  to  3  years’  imprisonment.  The 
second,  Mr  Morris,  was  convicted  of  conspiracy  to  supply  heroin  and  sentenced 
to  3I  years’  imprisonment.  Both  men  were  advised  by  counsel  that  there  was 
no  prospect  of  a  successful  appeal,  but  both  nevertheless  sought  leave,  first  to 

46  See  Council  of  Civil  Service  Unions  v.  Minister  for  the  Civil  Service,  [1984]  3  All  ER  935  at 
pp.  950-1  (Lord  Diplock). 

47  The  judges  who  dissented  on  this  point  were  Judges  Thor  Vilhjalmsson,  Lagergren,  Sir 
Vincent  Evans  and  Gersing.  In  addition  Judge  De  Meyer  dissented  on  the  issue  of  Article  5(1) 

48  See  the  Vagrancy  cases,  Series  A,  No.  12,  para.  76,  and  this  Y tar  Book,  4(1  (1971  2),  p.  4C1 

49  ECHR,  judgment  of  2  March  1987,  Series  A,  No.  1  15.  The  Court  consisted  of  the  following 
Chamber  of  Judges:  Ryssdal  (President);  Thor  Vilhjalmsson,  Pettiti,  Sir  Vincent  Evans,  Macdonald. 
Gersing,  Spielmann  (Judges). 
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a  single  judge,  then  to  the  full  Court  of  Appeal.  Their  applications  were  rejected 
and  in  each  case  the  Court  of  Appeal,  considering  that  they  had  wasted  its  time, 
ordered  that  part  of  the  time  spent  in  custody  pending  the  hearing  of  the 
application  should  not  count  towards  the  sentence.  The  power  to  make  such  an 
order  is  conferred  by  Section  29  of  the  Criminal  Appeal  Act  1968  and  the  result 
of  its  exercise  here  was  that  the  applicants  were  required  to  spend  additional 
periods  in  prison  of  28  and  56  days  respectively. 

In  their  applications  to  the  Commission  Mr  Monnell  and  Mr  Morris 
complained  of  violations  of  Articles  5,  6  and  14.  In  its  report  in  1985  the 
Commission  expressed  the  opinion  by  substantial  majorities  that  there  had  been 
a  breach  of  Article  5  and  Article  6  and  held  that  it  was  unnecessary  to  examine 
Article  14.  The  Commission,  and  subsequently  the  UK,  then  referred  the  case 
to  the  Court. 

It  will  be  recalled  from  Weeks  (Case  No.  6)  that  Article  5  (1)  (a)  of  the 
Convention  permits  ‘the  lawful  detention  of  a  person  after  conviction  by  a 
competent  court’.  In  the  present  case  there  was  no  doubt  that  both  applicants 
had  been  the  subject  of  ‘conviction  by  a  competent  court’.  The  point  which  the 
Court  had  to  decide  in  relation  to  Article  5  was  whether  the  loss  of  time  ordered 
by  the  Court  of  Appeal  could  be  regarded  as  detention  imposed  ‘after’  those 
convictions.  It  will  also  be  recalled  that  when  dealing  with  this  type  of  question 
the  Court  has  always  emphasized  that  the  word  ‘after’  implies  not  only  a 
chronological  connection,  but  also  a  sufficient  causal  link  between  the  conviction 
and  the  deprivation  of  liberty  in  issue.  Thus  the  question  here,  as  in  the  Weeks 
case,  was  whether  such  a  link  could  be  shown. 

The  Court  began  by  pointing  out  that  ‘a  direction  for  loss  of  time  cannot  be 
qualified  simply  as  a  decision  laying  down  the  manner  of  execution  of  the 
original  detention  order  by  the  trial  court,  since  it  effectively  imposes  a  period 
of  imprisonment  in  addition  to  that  which  would  result  from  the  sentence’.50 
Moreover,  as  the  Commission  had  observed,  this  additional  deprivation  of 
liberty  was  imposed  for  reasons  which  had  nothing  to  do  with  the  offence  or 
the  character  and  record  of  the  offender,  for  it  was  ordered  as  part  of  a  stated 
policy  of  deterring  clearly  unmeritorious  applications  for  leave  to  appeal.  Was 
this,  however,  enough  to  take  the  case  outside  the  ambit  of  Article  5  (1)  (a)? 

The  Court  decided  that  it  was  not,  on  the  ground  that  whilst  a  loss  of  time 
ordered  by  the  Court  of  Appeal  is  not  treated  under  domestic  law  as  part  of  an 
offender’s  sentence,  it  does  form  part  of  the  period  of  detention  which  results 
from  the  overall  sentencing  procedure  that  follows  conviction.  As  the  Court  put 
it: 


.  .  .  the  power  of  the  Court  of  Appeal  to  order  loss  of  time  ...  is  a  component  of  the 
machinery  existing  under  English  law  to  ensure  that  criminal  appeals  are  considered 
within  a  reasonable  time  and,  in  particular,  to  reduce  the  time  spent  in  custody  by  those 
with  meritorious  grounds  waiting  for  their  appeal  to  be  heard  ...  In  sum,  it  is  a  power 
exercised  to  discourage  abuse  of  the  Court’s  own  procedures.  As  such,  it  is  an  inherent 
part  of  the  criminal  appeal  process  following  conviction  of  an  offender  and  pursues  a 
legitimate  aim  under  sub-paragraph  (a)  of  Article  5  (i).51 

In  the  light  of  this  the  Court  held  that  there  was  a  sufficient  and  legitimate 
connection  between  each  applicant’s  conviction  and  the  additional  period  of 


50  Judgment,  para.  43. 


51 


Ibid,,  para.  46. 
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imprisonment  imposed  by  the  loss  of  time  order.  It  therefore  concluded  that 
there  had  been  no  breach  of  Article  5(1). 

The  Court’s  treatment  of  Article  6  was  equally  subtle.  The  issue  here  was 
whether  the  men  had  been  provided  with  a  fair  trial  in  their  applications  for 
leave  to  appeal.  In  accordance  with  the  normal  procedure  in  such  cases  before 
the  Court  of  Appeal  the  applicants  were  neither  present  in  person,  nor  heard 
in  oral  argument.  The  Commission  considered  that  this  violated  their  rights 
under  Article  6.  However,  as  on  the  previous  point,  the  Court  disagreed. 

The  Court’s  premiss  was  its  ruling  in  the  Delcourt  case52  that  the  application 
of  Article  6  to  appellate  courts  depends  upon  the  special  features  of  the 
proceedings  concerned.  In  particular,  account  must  be  taken  of  the  entirety  of 
the  domestic  proceedings  and  the  specific  role  of  the  appellate  court.  Reviewing 
the  facts  in  the  light  of  this  principle,  the  Court  pointed  out  that  both  applicants 
had  received  a  fair  trial  at  first  instance  and  that  the  limited  nature  of  the 
proceedings  for  leave  to  appeal  did  not  require  oral  argument  at  a  public  hearing, 
or  personal  attendance  in  the  Court  of  Appeal.  Similarly,  the  issue  in  relation 
to  the  order  for  loss  of  time  was  not  such  as  to  require  the  applicants’  presence 
in  court.  Explaining  that  what  Article  6  required  was  for  the  applicants  to  be 
provided  with  a  fair  opportunity  to  present  their  cases,  the  Court  decided  that 
the  procedures  available  satisfied  this  requirement.  The  factors  referred  to  in 
this  connection  included  the  free  legal  advice  they  had  been  given  as  to  the 
prospects  of  a  successful  appeal,  along  with  a  warning  of  the  risk  of  a  loss  of 
time  order,  the  chance  they  had  had  to  make  written  submissions  to  the  court 
and  a  number  of  other  points.  The  Court  therefore  concluded  that  the  applicants 
had  not  been  denied  a  fair  procedure  and  that  consequently  there  had  been  no 
violation  of  Article  6. 

Although  the  Court  briefly  considered  and  dismissed  an  argument  based  on 
Article  14,53  the  interest  of  this  case  lies  in  the  problems  posed  in  relation  to 
Articles  5  and  6  and  the  diametrically  opposed  conclusions  arrived  at  by  the 
Court  and  the  Commission.  As  regards  Article  5,  the  Court  was  clearly  influenced 
by  the  fact  that  in  many  Contracting  States  detention  pending  an  appeal  is 
treated  as  detention  on  remand  and  the  appellate  court  itself  determines  the 
sentence.  If  it  is  not  a  violation  of  Article  5  for  the  court  to  decide  whether  such 
detention  should  be  deducted  in  those  systems,  it  is  difficult  to  see  why  the 
English  system  where  the  sentence  begins  immediately  and  which  therefore 
works  in  the  individual’s  favour,  should  be  condemned.54  The  Court,  as  has 
been  seen,  was  also  aware  that  discouraging  frivolous  appeals  promotes  trial 
within  a  reasonable  time,  which  is,  of  course,  one  of  the  aims  of  Article  6.  This 
point,  which  demonstrates  the  value  of  reading  the  Convention  as  a  whole,  is 
also  relevant  to  the  question  of  fair  procedures.  While  it  is  important  that 
applicants  for  leave  to  appeal  should  enjoy  the  protection  of  Article  6,  it  also 

52  Series  A,  No.  11. 

53  The  applicants  invoked  Article  14  taken  in  conjunction  with  Articles  5  and  6  because  the  power 
to  order  loss  of  time  is  not  exercisable  against  convicted  persons  who  are  at  liberty.  The  Court, 
however,  decided  that  any  difference  of  treatment  here  had  an  objective  and  reasonable  justification. 

54  ‘The  difference  between  the  two  approaches  to  sentencing  procedures  is  .  .  .  one  of  form  not 
of  substance  as  far  as  the  effect  on  the  convicted  person  is  concerned’:  Judgment,  para.  47. 

33  In  a  short  separate  opinion,  however,  Judge  Gersing  held  that  it  was  better  to  treat  leave  to 
appeal  proceedings  as  falling  outside  Article  6  than  to  ‘water  down’  the  relevant  standard  of 
protection. 
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seems  appropriate  that  the  Court  should  have  regard  to  the  nature  of  such 
proceedings  and  the  pressures  on  judicial  time  when  gauging  the  Convention  s 
standard. 

Right  to  respect  for  privacy  ( Article  8) — the  meaning  of  ‘ in  accordance  with  the 
law'  and  ‘ necessary  in  a  democratic  society’  in  Article  8  (2) — freedom  to  express 
opinions  and  to  receive  information  ( Article  10) — right  to  an  effective  remedy  before 
a  national  authority  ( Article  ij) 

Case  No.  8.  Leander  case.56  In  this  case,  which  concerned  the  operation  of 
security  vetting  in  Sweden,  the  Court  held  unanimously  that  there  had  been  no 
breach  of  Article  8  or  Article  10  of  the  Convention,  and  by  4  votes  to  3  decided 
that  there  had  also  been  no  breach  of  Article  13. 

In  August  1979  the  applicant,  Mr  Leander,  was  considered  for  employment 
at  the  Naval  Museum  in  Karlskrona  in  the  south  of  Sweden.  Part  of  the 
Museum’s  premises  were  located  within  an  adjacent  naval  base  and,  as  a 
consequence,  appointment  to  the  post  sought  by  Mr  Leander  had  to  be  preceded 
by  a  security  check.  This  check,  which  was  known  as  ‘personnel  control’, 
involved  consultation  by  the  Navy,  as  the  appointing  body,  of  information 
which  was  held  on  a  secret  register  maintained  by  the  security  police.  The 
procedure  to  be  followed  was  governed  mainly  by  the  Personnel  Control 
Ordinance  1969,  which  had  been  published  in  the  Swedish  Official  Journal.  In 
the  case  of  the  applicant,  who  had  been  a  member  of  the  Communist  Party,  the 
security  check  resulted  in  his  being  refused  employment,  although  he  was  not 
allowed  to  know  or  comment  upon  the  information  released  to  the  Navy  from 
the  secret  register. 

The  applicant  complained  to  the  Government,  requesting  annulment  of  the 
assessment  that  he  constituted  a  security  risk,  a  declaration  that  he  was  acceptable 
for  employment,  access  to  the  information  kept  on  him  and  an  opportunity  to 
respond  to  it.  The  Government  rejected  the  complaint  on  all  points. 

In  his  application  to  the  Commission  in  1980  Mr  Leander  complained  of 
breaches  of  several  articles  of  the  Convention.  In  its  report  in  May  1985, 
however,  the  Commission  unanimously  expressed  the  opinion  that  there  had 
been  no  breach  of  Article  8  and  that  no  separate  issue  arose  under  Article  10. 
By  a  narrow  majority  the  Commission  also  ruled  that  there  was  no  violation  of 
Article  13  and  subsequently  referred  the  case  to  the  Court. 

Article  8,  which  has  been  quoted  in  Case  No.  1,  contains  two  paragraphs. 
The  first  protects  the  right  to  respect  for  private  and  family  life,  while  the 
second  permits  a  public  authority  to  interfere  with  the  exercise  of  this  right  in 
the  interests  of  ( inter  alia)  national  security,  provided  that  such  interference  is 
in  accordance  with  the  law’  and  ‘necessary  in  a  democratic  society’  for  the 
above  purpose.  Since  there  was  no  doubt  that  the  maintenance  and  use  of  the 
police  register  constituted  an  interference  with  the  applicant’s  right  to  respect 
for  his  private  life,  the  questions  which  arose  in  this  case  concerned  the  scope 
of  the  limitations  permitted  by  the  second  paragraph. 

When  considering  whether  the  security  arrangements  were  ‘in  accordance 

56  ECHR,  judgment  of  26  March  1 987,  Series  A,  No.  1 16.  The  Court  consisted  of  the  following 
Chamber  of  Judges:  Ryssdal  (President);  Lagergren,  Golcuklu,  Pettiti,  Sir  Vincent  Evans,  Russo, 
Bernhardt  (Judges). 


HUMAN  RIGHTS  DURING  1987 


477 


with  the  law’  the  Court  had  no  difficulty  in  finding  that  the  Personnel  Control 
Ordinance  provided  the  necessary  basis  in  domestic  law  and  that  publication  of 
the  Ordinance  met  the  further  condition  that  the  law  should  be  accessible  to 
the  individual  concerned.  It  is,  of  course,  not  enough  to  demonstrate  compliance 
with  an  accessible  domestic  law.  For  in  the  Malone  case5'  the  Court  ruled  that 
to  comply  with  Article  8  (2)  the  consequences  of  the  law  must  also  be  foreseeable 
for  the  individual  concerned.  However,  as  the  Court  pointed  out  in  the  present 
case,  ‘the  requirement  of  foreseeability  in  the  special  context  of  secret  controls 
of  staff  in  sectors  affecting  national  security  cannot  be  the  same  as  in  many  other 
fields’.58  Nevertheless,  the  Court  concluded  that  in  a  system  applicable  to 
citizens  generally,  which  was  the  situation  here,  the  law  in  question  has  to  be 
sufficiently  clear  as  to  the  circumstances  and  conditions  in  which  the  authorities 
may  resort  to  this  potentially  dangerous  interference  with  private  life.  After 
reviewing  the  various  limitations  on  the  registration  of  information,  and  in 
particular  a  prohibition  on  registration  merely  on  the  ground  of  political  opinion, 
together  with  the  explicit  and  detailed  provisions  governing  the  operation  of  the 
personnel  control  procedure,  the  Court  found  that  Swedish  law  satisfied  the 
requirement  of  foreseeability. 

On  the  question  of  whether  the  disputed  measures  could  be  regarded  as 
‘necessary  in  a  democratic  society  in  the  interests  of  national  security’,  the  Court 
again  relied  on  its  previous  case  law.  As  in  Gillow  (Case  No.  1),  the  Court 
explained  that  the  notion  of  necessity  implies  a  pressing  social  need  and  in 
particular  that  the  interference  with  an  applicant’s  right  is  proportionate  to 
the  legitimate  aim  pursued.  In  relation  to  national  security  this  means  that  the 
respondent  State’s  interest  must  be  balanced  against  the  seriousness  of  the 
interference  with  the  applicant’s  right  to  respect  for  his  private  life.  In  this  area, 
however,  the  State  enjoys  a  wide  margin  of  appreciation. 

The  Court  recognized  that  it  is  necessary  for  a  State  to  have  a  system  of 
assessing  the  suitability  of  candidates  for  employment  in  posts  where  security 
is  an  issue.  However,  following  its  judgment  in  the  Klass  case,  it  emphasized 
that  the  risks  which  a  system  of  secret  surveillance  pose  to  the  democratic  system 
mean  that  adequate  and  effective  safeguards  against  abuse  are  essential.  The 
Court  noted  that  the  Swedish  system  was  designed  to  reduce  the  effects  of 
the  personnel  control  procedure  to  a  minimum  and  that  supervision  of  its 
implementation  was  entrusted  both  to  Parliament  and  to  independent  insti¬ 
tutions.60  The  safeguards  contained  in  the  system  were  therefore  judged  sufficient 
to  meet  the  requirements  of  Article  8. 

The  Court  thus  concluded  that,  ‘Having  regard  to  the  wide  margin  of 
appreciation  available  to  it,  the  respondent  State  was  entitled  to  consider  that 
in  the  present  case  the  interests  of  national  security  prevailed  over  the  individual 
interests  of  the  applicant  .  .  .  The  interference  to  which  Mr  Leander  was 
subjected  cannot  therefore  be  said  to  have  been  disproportionate  to  the  legitimate 
aim  pursued.’61  Accordingly,  there  was  no  violation  of  Article  8. 

57  Series  A,  No.  82,  and  see  this  Year  Book ,  55  (1984),  p.  387. 

58  Judgment,  para.  51. 

59  Series  A,  No.  28,  and  see  this  Year  Book ,  49  (1978),  p.  310. 

60  The  Court  attached  particular  importance  to  the  presence  of  parliamentarians  on  the  police 

board  that  authorized  release  of  the  information  to  the  Navy  and  also  to  the  supervision  effected 
by  the  Chancellor  of  Justice  and  the  Parliamentary  Ombudsman.  61  Judgment,  para.  67. 
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The  alleged  violation  of  Article  io  was  treated  more  briefly.  So  far  as  is 
relevant  this  article  provides: 

Everyone  has  the  right  to  freedom  of  expression.  This  right  shall  include  freedom  to 
hold  opinions  and  to  receive  and  impart  information  and  ideas  without  interference  by 
public  authority  and  regardless  of  frontiers  .  .  . 

As  regards  the  freedom  to  express  opinions,  the  Court  observed  that  the  clear 
purpose  of  the  Personnel  Control  Ordinance  was  to  ensure  that  persons  holding 
security-sensitive  posts  had  the  necessary  personal  qualifications.  This  being  so, 
the  right  of  access  to  the  public  service,  which  the  Court  has  held  is  not  protected 
by  the  Convention,62  lay  at  the  heart  of  the  issue  submitted  to  the  Court.  There 
had  therefore  been  no  interference  with  the  applicant's  freedom  to  express 
opinions.  As  regards  freedom  to  receive  information,  on  the  other  hand,  the 
Court  held  that  Article  io  does  not,  'in  circumstances  such  as  those  of  the 
present  case,  confer  on  the  individual  a  right  of  access  to  a  register  containing 
information  on  his  personal  position,  nor  does  it  embody  an  obligation  on  the 
Government  to  impart  such  information  to  the  individual’.63  Thus  there  had 
likewise  been  no  interference  with  the  applicant’s  freedom  to  receive  information 
and  so  his  claims  based  upon  Article  io  were  dismissed. 

The  last  and  most  difficult  issue  in  this  case  concerned  Article  13,  which 
provides: 

Everyone  whose  rights  and  freedoms  as  set  forth  in  this  Convention  are  violated  shall 
have  an  effective  remedy  before  a  national  authority  notwithstanding  that  the  violation 
has  been  committed  by  persons  acting  in  an  official  capacity. 

In  its  previous  jurisprudence  the  Court  has  established  that  the  ‘national 
authority’  referred  to  in  this  article  need  not  be  a  judicial  authority.  In  addition, 
it  is  clear  that  in  the  context  of  security  an  ‘effective  remedy’  means  a  remedy 
that  is  ‘as  effective  as  can  be,  having  regard  to  the  restricted  scope  for  recourse 
inherent  in  any  system  of  secret  surveillance  for  the  protection  of  national 
security’.64  Moreover,  it  is  recognized  that  although  no  single  remedy  may  itself 
entirely  satisfy  the  requirements  of  Article  13,  the  aggregate  of  remedies  provided 
under  domestic  law  may  do  so. 

Applying  these  principles  to  the  facts,  the  Court  noted  that  under  Swedish 
law  Mr  Leander  could  have  filed  complaints  with  the  Parliamentary  Ombudsman 
or  the  Chancellor  of  Justice  who  could  both  be  considered  independent  of  the 
Government.  Although  these  officials  lacked  the  power  to  render  legally  binding 
decisions,  in  practice  their  opinions  were  usually  followed.  There  was  also  the 
remedy  of  complaint  to  the  Government,  which  the  applicant  had  used,  though 
unsuccessfully.  The  Court  held  that  even  if  this  last  remedy  were  not  considered 
sufficient  when  taken  on  its  own,  the  aggregate  of  available  remedies  satisfied 
the  Convention’s  requirements  in  the  particular  circumstances  of  the  case. 
Consequently  there  had  been  no  violation  of  Article  13. 

Three  members  of  the  Chamber  disagreed  with  this  conclusion  and  supported 
the  view  of  a  substantial  minority  of  the  Commission  that  while  there  had  been 
no  violation  of  the  earlier  articles,  the  remedies  available  were  not  sufficient  to 

62  See  the  Kosiek  case,  Series  A,  No.  105,  and  this  Year  Book,  57  (1986),  p.  466. 

63  Judgment,  para.  74. 

64  Ibid.,  para.  84.  This  principle  was  laid  down  in  the  Klass  case. 
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satisfy  Article  13.65  The  necessarily  restricted  scope  for  domestic  remedies  in 
the  area  of  national  security,  set  against  the  undoubted  importance  of  such 
safeguards,  makes  this  a  particularly  difficult  issue.  The  Court  was  evidently 
impressed  with  the  attention  which  is  paid  to  this  issue  in  Sweden  where,  as  on 
the  issue  of  vetting,  the  law  compares  very  favourably  with  the  corresponding 
arrangements  in  the  UK. 


Meaning  of  ‘ independent  and  impartial  tribunal'  ( Article  6  (1 )) — right  to  a  hearing 
within  a  reasonable  time  ( Article  6  ( 1 ))  —  right  of  property  ( Article  1  of  Protocol 
No.  1) 

Cases  Nos.  9,  10  and  it.  Ettl  and  others  case;  Erkner  and  Hofauer  case;  Poiss 
case.66  These  cases  all  concerned  proceedings  relating  to  land  consolidation  in 
Austria.  In  the  first  case  the  Court  held  that  the  relevant  decisions  were  given 
by  ‘independent  and  impartial  tribunals’  with  the  result  that  there  was  no 
violation  of  Article  6(1).  In  the  other  cases  the  Court  held  that  the  proceedings 
in  question  had  exceeded  a  reasonable  time  and  consequently  violated  Article 
6(1)  and  the  applicants’  right  of  property,  as  protected  by  Article  1  of  Protocol 
No.  1.  On  all  points  the  Court  was  unanimous. 

The  fourteen  applicants  in  these  cases  were  farmers  whose  land  was  the 
subject  of  contested  consolidation  proceedings.  In  Austria  such  proceedings  are 
handled  primarily  by  Provincial  and  Supreme  Land  Reform  Boards  whose 
membership  includes  civil  servants.  In  their  applications  to  the  Commission 
the  applicants  alleged  that  for  various  reasons  proceedings  before  these  bodies 
in  which  they  had  been  involved  violated  their  rights  under  the  Convention.  In 
its  reports  in  1985  the  Commission  upheld  the  applicants  complaint  in  the  Ettl 
case  on  the  ground  that  the  Boards  were  not  ‘independent  and  impartial 
tribunals’,  as  required  by  Article  6  (1),  and  expressed  the  opinion  that  in  the 
other  cases  the  proceedings  had  exceeded  a  reasonable  time  and  thereby  violated 
the  same  article,  together  with  Article  1  of  Protocol  No.  1.  The  Commission 

then  referred  all  three  cases  to  the  Court. 

The  relevance  of  Article  6  to  the  composition  of  tribunals  dealing  with  land 
issues  in  Austria  was  considered  in  one  of  the  Court’s  earliest  cases.  In  the 
Ringeisen  case67  in  1971  the  Court  found  that  a  tribunal  which  included 
civil  servants  in  its  membership  satisfied  the  Convention  s  requirements,  but 
subsequently  in  the  Sramek  case  68  reached  the  opposite  conclusion  when  dealing 
with  another  rather  similar  body.  In  the  latter  case,  moreover,  the  significance 
of  civil  servants’  membership  was  a  matter  of  some  disagreement  within  the 
Court.  The  Ettl  case  therefore  provided  a  further  opportunity  for  consideration 
of  the  relevant  principles. 

After  pointing  out  that  Article  6  (1)  was  clearly  applicable,  the  Court  noted 
that  all  the  bodies  to  which  the  applicants’  case  was  submitted,  the  Provincial  and 
Supreme  Land  Reform  Boards,  the  Constitutional  Court  and  the  Administrative 


65  Judges  Ryssdal,  Pettiti  and  Russo  dissented  on  this  point. 

««  ECHR,  judgments  of  23  April  1987.  Senes  A,  No.  .  .7.  For  all  three  cases  the  Court  consisted 
of  the  following  Chamber  of  Judges:  Ryssdal  (President);  Lagergren,  Golcuklu,  Matscher,  Walsh, 

Sir  Vincent  Evans,  Russo  (Judges). 

67  Series  A,  No.  13.  See  also  this  Year  Book,  46  (1971-2),  p.  47°- 
6*  Series  A,  No.  84.  See  also  this  Year  Book,  55  (1984),  p.  392. 
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Court,  were  clearly  tribunals  established  by  law  within  the  meaning  of  Article 
6  (1).  Equally  clearly,  the  two  courts  were  undoubtedly  independent  and 
impartial.  The  question  therefore  was  whether  the  same  could  be  said  of  the 
two  boards,  each  of  which  included  five  civil  servants,  as  well  as  three  judges, 
in  their  membership. 

Following  the  position  it  had  adopted  in  the  earlier  cases,  the  Court  decided 
that  the  presence  of  civil  servants  on  the  two  boards  did  not  in  itself  contravene 
Article  6.  The  F'ederal  Constitution  and  the  relevant  legislation  make  provision 
lor  their  independence  and  prohibit  public  authorities  from  giving  them  any 
instructions  concerning  their  judicial  duties.  Moreover,  no  such  instructions 
were  alleged  by  the  applicants.  The  boards  were  independent  not  only  of  the 
executive,  but  also  of  the  parties  to  the  case,  who  were  the  owners  of  the  land 
concerned.  In  this  connection  the  Court  attached  particular  importance  to  the 
fact  that  neither  the  Provincial,  nor  the  Federal,  Government  was  a  party,  which 
made  the  position  here  similar  to  Ringeisen,  but  different  from  Sramek.  Given 
this  situation,  the  Court  held  that  the  hierarchical  links  which  existed  in  other 
contexts  between  civil  servants  from  the  same  division  within  the  Provincial  or 
Federal  civil  service  were  of  no  consequence. 

The  Court  likewise  ruled  that  the  membership  of  those  civil  servants  who  sat 
by  virtue  of  their  experience  of  agronomy,  forestry  or  agriculture  provided  no 
reason  to  doubt  their  impartiality,  because  land  consolidation  is  a  subject  on 
which  such  expertise  is  obviously  necessary.  Since  the  five  year  term  of  office 
of  board  members  was  also  not  open  to  objection,  the  independence  and 
impartiality  of  these  tribunals  had  not  been  disproved  and  there  was  accordingly 
no  violation  of  Article  6. 69 

In  Erkner  and  Hofauer  and  the  Poiss  case  the  applicants  relied  on  a  different 
aspect  of  Article  6(1)  and  maintained  that  since  the  proceedings  involving  their 
land  had  lasted  for  more  than  i6jr  and  19  years  respectively,  the  handling  of 
their  cases  by  the  authorities  had  exceeded  a  reasonable  time.  In  its  previous 
jurisprudence  on  this  issue  the  Court  has  laid  down  that  the  reasonableness  of  the 
length  of  proceedings  is  to  be  assessed  according  to  the  particular  circumstances, 
having  regard  to  the  degree  of  complexity  of  the  case,  the  applicant’s  behaviour 
and  the  conduct  of  the  relevant  authorities.70 

As  regards  the  first  of  these  factors,  the  Court  noted  that  land  consolidation 
is  a  complex  process,  touching  on  many  interests  and  raising  difficult  questions 
of  fact.  With  respect  to  the  applicants’  behaviour,  the  Court  observed  that  they 
had  brought  many  appeals  against  the  authorities’  decisions.  While  they  were 
fully  entitled  to  do  this,  it  and  other  less  explicable  actions  on  their  part 
contributed  to  the  delay  and  were  not  the  State’s  responsibility.  As  to  the 
conduct  of  the  authorities,  the  Court  stressed  that  they  were  under  a  special 
duty  to  act  expeditiously  where  the  provisional  transfer  of  land  was  concerned. 
It  concluded  that  various  delays  were  attributable  to  the  authorities  and  that 
when  these  were  viewed  together  and  cumulatively,  the  applicants’  cases  were 
not  heard  within  a  reasonable  time. 


b9  A  claim  by  the  applicants  that  since  the  Boards  sit  in  private,  they  had  been  denied  a  ‘public’ 
hearing  of  their  case,  was  rejected  on  the  basis  of  an  Austrian  reservation  to  Article  6  which  was 
also  effective  in  the  Ringeisen  case. 

70  See,  for  example,  the  Zimmermann  and  Steiner  case,  Series  A,  No.  66,  and  this  Year  Book , 
(1983).  P-  339- 
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The  Court  also  held  that  there  had  been  a  violation  of  the  applicants 
entitlement  to  'peaceful  enjoyment  of  [their]  possessions’,  as  guaranteed  by 
Article  1  of  Protocol  No.  1.  This  part  of  Article  1  requires  a  balance  to  be  struck 
between  the  demands  of  the  community’s  general  interest  and  the  need  to 
protect  the  fundamental  rights  of  the  individual.'1  Here  such  a  balance  was 
lacking  because  the  proceedings  had  lasted  so  long,  because  there  was  no 
possibility  of  reconsidering  the  transfer  of  the  applicants  land  notwithstanding 
their  successful  appeals  against  the  consolidation  plan,  and  because  there  were 
no  arrangements  for  financial  compensation  for  loss  sustained  on  account  of  the 
forced  exchange  of  land.  There  had  therefore  been  a  breach  of  Article  1  of 
Protocol  No.  1. 

The  question  of  just  satisfaction  under  Article  50  was  reserved  for  later 
consideration  and,  as  Cases  Nos.  28  and  29,  is  considered  below. 


Trial  within  a  reasonable  time  ( Article  6  (r )) — just  satisfaction  ( Article  50) 

Case  No.  12.  Lechner  and  Hess  case.72  In  this  case  the  Court  held  unanimously 
that  the  applicants  were  victims  of  a  violation  of  Article  6  (1)  of  the  Convention 
because  civil  and  criminal  proceedings  which  they  had  instituted  in  the  Austrian 
courts  had  exceeded  a  reasonable  time.  As  just  satisfaction  under  Article  5°>  the 
Court  ordered  the  Government  to  pay  the  applicants  a  total  of  350>0°o  Austrian 
schillings. 

The  applicants,  Mr  and  Mrs  Lechner  and  Mrs  Hess,  who  was  Mrs  Lechner’s 
mother,  bought  a  house  in  Vienna  in  1970.  They  then  discovered  that  they 
needed  the  permission  of  the  city  planning  department  to  occupy  it  and  so  in 
May  1972  began  civil  proceedings  against  the  vendors,  seeking  revocation  of 
the  contract  of  sale  for  failing  to  disclose  this  requirement.  In  December  1974 
their  case  was  adjourned,  pending  the  outcome  of  criminal  proceedings  which 
they  had  instituted  against  the  vendors  for  fraud.  In  November  1976  the  criminal 
proceedings  were  discontinued.  In  the  meantime  the  applicants,  who  had  moved 
into  the  house,  but  had  failed  to  obtain  permission  to  occupy  it,  were  fined  by 
the  City  of  Vienna.  Since  they  were  unable  to  pay  the  fine  and  certain  other 
costs,  their  house  was  sold  by  auction  in  enforcement  proceedings.  In  December 

1978  the  applicants’  civil  claim  was  dismissed  by  the  Vienna  Regional  Court  on 
the  ground  that  as  they  no  longer  had  the  house,  they  were  not  in  a  position  to 
restore  it  to  the  vendors.  Appeals  against  this  judgment  were  dismissed  in  June 

1979  and  September  1980.  1  he  applicants  then  applied  to  the  Commission. 

Before  the  Commission  the  applicants  claimed  that  the  length  of  the  civil  and 

criminal  proceedings  had  exceeded  a  reasonable  time  and  consequently  violated 
Article  6  (1).  In  its  report  in  1985  the  Commission  unanimously  endorsed  this 
submission  and  subsequently  referred  the  case  to  the  Court. 

The  period  the  Court  had  to  assess  in  this  case  began  in  May  i972>  when  the 
applicants  instituted  the  civil  proceedings,  and  ended  in  September  1980,  when 
their  final  appeal  was  dismissed.  Their  case  thus  lasted  for  8  years,  3  months 
and  19  days.  To  decide  whether  this  was  reasonable  the  Court  applied  its  well 

71  See  the  Sporrong  and  Lonnroth  case,  Series  A,  No.  52,  and  this  Year  Book,  53  (1982),  p.  3  J9- 

72  ECHR  judgment  of  23  April  1987,  Series  A,  No.  1 1 8.  The  Court  consisted  of  the  following 
Chamber  of  Judges:  Rvssdal  (President);  Th6r  Vilhjalmsson,  Matscher,  Pettiti,  Russo,  Gersmg, 
Spielmann  (Judges). 
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established  criteria  and  considered  in  turn  the  complexity  of  the  case,  the 
applicants’  behaviour  and  the  conduct  of  the  authorities.  It  noted  that  the  case 
did  not  present  any  exceptional  legal  difficulties,  but  found  that  the  facts  were 
complex.  With  regard  to  the  applicants’  behaviour  the  Court  disagreed  with  the 
Commission  and  held  that  some  of  the  steps  they  took  had  needlessly  prolonged 
the  proceedings.  In  the  Court’s  view,  however,  much  of  the  responsibility  for 
the  delay  lay  with  the  authorities,  whose  slowness  or  inactivity  at  various  stages 
had  extended  the  proceedings  unreasonably.  The  Court  therefore  concluded 
that  there  had  been  a  violation  of  Article  6  (1). 

As  just  satisfaction  under  Article  50  the  applicants  claimed  3,000,000  schillings 
tor  pecuniary  loss  and  ‘appropriate  compensation’  for  non-pecuniary  damage. 
The  former  sum  was  based  on  the  applicants’  loss  of  their  house,  but  the  Court 
regarded  it  as  excessive.  Deciding  that  compliance  with  Article  6  would  not 
necessarily  have  prevented  the  auction,  but  that  the  applicants  had  suffered 
some  loss  of  opportunities,  it  held  that  this  and  associated  non-pecumary 
damage,  in  the  form  of  prolonged  uncertainty  and  anxiety,  justified  an  award 
of  200,000  schillings.  For  costs  and  expenses  incurred  before  the  domestic 
courts,  in  so  far  as  these  were  attributable  to  the  length  of  the  proceedings,  and 
certain  costs  incurred  in  the  Strasbourg  proceedings,  all  assessed  on  an  equitable 
basis,  the  Court  awarded  an  additional  150,000  schillings. 

Trial  within  a  reasonable  time  ( Article  6  (/)) — just  satisfaction  ( Article  50) 

Cases  Nos.  rj,  14  and  15.  Capuano  case;  Baggetta  case;  Milasi  case.73  In  each 
of  these  cases  the  Court  held  unanimously  that  Italy  had  violated  Article  6  (1) 
of  the  Convention  because  proceedings  involving  the  applicants  had  exceeded 
a  reasonable  time.  By  way  of  just  satisfaction  under  Article  50,  the  Court  held 
that  the  respondent  Government  must  pay  Mrs  Capuano  8,000,000  lire,  Mr 
Bagetta  15,000,000  lire  and  Mr  Milasi  7,000,000  lire. 

The  applicants  in  these  cases  all  complained  of  delays  in  the  Italian  legal 
system.  Mrs  Capuano  began  civil  proceedings  in  the  Lagonegro  Regional  Court 
in  1976  against  a  person  who  had  sold  her  a  flat  and  his  successors  in  title.  After 
several  adjournments  the  court  gave  judgment  in  1983.  The  defendants  appealed 
against  the  decision  and  at  the  time  of  the  European  Court’s  judgment 
proceedings  were  still  pending  in  the  Potenza  Court  of  Appeal. 

Mr  Baggetta  and  Mr  Milasi  were  subject  to  criminal  proceedings  in  respect 
of  their  activities  during  demonstrations  which  took  place  in  Reggio  Calabria 
between  1970  and  1973.  Mr  Baggetta  was  arrested  in  November  1971  and 
released  3  months  later.  He  was  committed  for  trial  in  January  1973  and 
sentenced  in  November  1982  to  20  months  imprisonment  and  a  fine.  In  January 
1984  the  Catanzaro  Court  of  Appeal  discharged  him  in  consideration  of  his 
youth  at  the  time  of  the  events.  The  applicant  nevertheless  applied  for  review 
to  the  Court  of  Cassation,  which  in  December  1986  held  that  the  prosecution 
was  time  barred. 

Information  was  laid  against  Mr  Milasi  in  a  police  report  in  March  1973.  He 
was  committed  for  trial  in  January  1980,  after  a  full  formal  preliminary 

73  ECHR  judgments  of  25  June  1987,  Series  A,  No.  119.  These  cases  were  decided  by  the  same 
Chamber  of  Judges:  Ryssdal  (President);  Cremona,  Bindschedler-Robert,  Matscher,  Pettiti,  Russo, 
Gersing  (Judges). 
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investigation  which  had  begun  in  April  1974.  However,  the  Reggio  Calabria 
District  Court  discharged  him  in  March  1983,  as  the  offence  with  which  he  was 
charged  was  covered  by  an  amnesty. 

In  their  applications  to  the  Commission  between  1980  and  1983  the  three 
applicants  complained  of  violations  of  Article  6  ( 1 )  of  the  Convention  on  account 
of  the  length  of  their  respective  proceedings  and  in  its  reports  in  1986  the 
Commission  expressed  the  unanimous  opinion  that  a  violation  had  occurred  in 
each  case.  The  Commission  then  referred  the  cases  to  the  Court. 

Application  of  the  criteria  laid  down  in  the  Court’s  jurisprudence  proved 
quite  straightforward  in  the  Capuano  case.  Here  the  period  to  be  considered 
exceeded  10  years  and  4  months,  this  being  the  time  from  the  initiation  of 
proceedings,  in  January  1977,  to  May  1987  when  the  European  Court  gave  its 
judgment  and  litigation  was  still  in  progress.  Since  the  case  was  not  complex, 
the  reasonableness  of  this  period  depended  on  the  Court  s  assessment  of  the 
applicant’s  behaviour  and  the  conduct  of  the  authorities.  The  Court  agreed  with 
the  Commission  that  some  of  the  delay  was  Mrs  Capuano  s  responsibility,  but 
on  examining  the  course  of  events  found  that  for  the  most  part  it  was  the  fault 
of  the  authorities.  Drawing  particular  attention  to  delays  in  securing  expert 
evidence,  which  it  saw  as  the  State’s  responsibility,  and  to  the  fact  that  the 
unresolved  appeal  proceedings  had  already  lasted  for  more  than  4  years,  the 
Court  had  no  hesitation  in  concluding  that  Article  6(1)  had  been  violated. 

The  situation  in  the  Baggetta  case  was  somewhat  different.74  Here  the  period 
to  be  considered  ran  from  August  1 97 3 >  when  Italy  accepted  the  right  of 
individual  petition,  to  December  1986,  when  the  Court  of  Cassation  gave  its 
judgment.  Neither  the  complexity  of  the  case,  nor  the  applicant’s  behaviour 
called  for  comment  and  so  the  reasonableness  of  this  period  of  more  than  13 
years  and  4  months  turned  on  the  conduct  of  the  authorities.  The  Government 
argued  that  as  a  result  of  their  excessive  work  load,  the  courts  in  Reggio  Calabria 
were  faced  with  a  crisis  which  it  had  taken  special  steps  to  overcome.  In  its 
previous  jurisprudence  on  Article  6  the  Court  has  laid  down  that  a  temporary 
backlog  of  business  can  excuse  delay,  provided  the  authorities  take  prompt 
action  to  deal  with  the  situation.75  The  Government’s  argument  was  clearly  an 
attempt  to  take  advantage  of  this  principle,  but  the  Court  found  it  unconvincing. 
Pointing  out  that  the  attempt  to  improve  working  conditions  in  the  Calabrian 
courts  did  not  begin  until  1978,  7  years  after  the  institution  of  proceedings 
against  the  applicant,  the  Court  also  drew  attention  to  the  fact  that  the 
proceedings  had  then  lasted  until  the  end  of  1986.  In  the  circumstances  therefore 
the  Court  concluded  that  there  had  been  a  breach  of  Article  6. 

The  period  to  be  considered  in  the  Milan  case  began  in  August  1973  and 
ended  in  March  1983,  when  the  District  court  gave  judgment.  The  applicant  s 
conduct  was  not  criticized  and  although  the  Court  accepted  that  the  number  of 
persons  on  trial  with  him  complicated  the  proceedings,  it  held  that  this  could 


74  Before  considering  the  merits  the  Court  briefly  considered  a  request  by  the  Government  that 
this  case  should  be  struck  out  under  Rule  48  (2)  of  the  Rules  of  the  Court.  This  submission  was 
rejected  on  the  ground  that  there  had  been  neither  a  friendly  settlement  nor  an  arrangement  to 
provide  a  solution  of  the  matter’,  with  the  result  that  no  case  for  applying  the  Rule  had  been  made 

OU7t5  See,  for  instance,  the  Zimmermann  and  Steiner  case,  Series  A,  No.  66,  and  this  Year  Book,  54 
(1983)-  P-  339- 
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not  justify  the  time  which  had  elapsed  in  disposing  of  his  trial.  Again,  therefore, 
everything  turned  on  the  conduct  of  the  authorities.  The  Government  repeated 
its  argument  in  Baggetta  and  added  that  account  should  be  taken  of  the  unrest 
in  Calabria  which  formed  the  political  and  social  background  to  the  case. 
However  the  Court  considered  that  these  factors,  which  it  had  commented  on 
in  1982  in  the  Foti  case,76  could  not  justify  a  delay  of  nearly  10  years  in  dealing 
with  the  applicant’s  case.  Here  therefore,  as  in  the  other  cases,  its  conclusion 
was  that  Article  6(1)  had  been  violated. 

In  dealing  with  the  question  of  just  satisfaction  under  Article  50  the  Court 
had  to  consider  the  different  circumstances  of  each  applicant.  Mrs  Capuano 
claimed  100,000,000  lire  under  various  heads,  a  sum  out  of  all  proportion  to 
the  value  of  the  property  at  the  centre  of  the  litigation  and  which  the  Government 
vigorously  disputed.  The  Court  took  into  account  her  costs  and  expenses  in 
Italy,  other  more  speculative  losses  and  the  non-pecuniary  damage  she  had 
suffered  from  the  prolonged  uncertainty  and  anxiety,  and  awarded  her  8  per 
cent  of  her  claim.  Mr  Baggetta  claimed  a  very  large  sum  as  compensation  for 
loss  of  employment.  The  Court  agreed  with  the  Government  that  this  was 
excessive  and  while  recognizing  that  the  applicant  had  suffered  both  pecuniary 
and  non-pecuniary  loss  on  account  of  the  delay,  once  more  awarded  a  fraction 
of  the  sum  claimed.  Mr  Milasi  asked  for  a  declaratory  judgment  that  he  should 
be  given  employment  and  another  large  sum  by  way  of  compensation.  The 
Court,  however,  declined  to  deal  with  the  first  point  and  finding  that  the 
applicant  had  suffered  some  non-pecuniary  damage,  awarded  him  7,000,000 
lire. 

Right  to  respect  for  family  life  ( Article  8) —  application  to  proceedings  concerning 
children  in  care — right  to  a  hearing  ( Article  6  ( 1 )) — length  of  proceedings  ( Article 
6  (t)  and  Article  8) 

Cases  Nos.  16 ,  17,  18,  19  and  20.  O,  H,  W,  B  and  R  v.  United  Kingdom.11 
These  cases  all  concerned  proceedings  in  the  UK  relating  to  children  who  had 
been  taken  into  care.  In  the  cases  involving  W,  B  and  R  the  Court  held 
unanimously  that  Article  8  had  been  violated  because  the  procedures  followed 
by  a  local  authority  in  reaching  certain  decisions  regarding  children,  who  were 
in  its  care,  had  failed  to  respect  the  applicants’  family  life.  In  the  cases  involving 
O,  W,  B  and  R  the  Court  held  unanimously  that  there  was  also  a  violation  of 
Article  6  (1)  because  while  the  applicants’  children  were  in  care,  the  parents 
were  unable  to  have  the  question  of  access  to  them  determined  by  a  tribunal  as 
required  by  that  provision.  Finally,  the  Court  held  that  in  the  case  of  H,  there 
had  been  violations  of  Article  6  (1)  and  Article  8  because  the  length  of 
proceedings  dealing  with  the  applicant’s  access  to  her  child,  who  was  in  public 
care,  and  with  the  child’s  adoption  had  exceeded  a  reasonable  time  and  failed 
to  respect  H’s  family  life. 

When  children  are  taken  into  care  in  England  the  local  authority  concerned 
acquires  nearly  all  the  rights,  powers  and  duties  of  a  parent.  In  particular,  it 
has  discretion  to  decide  whether  the  parents  should  continue  to  have  access  to 

76  Series  A,  No.  56,  and  see  this  Year  Book ,  54  (1983),  p.  314. 

77  ECHR,  judgments  of  8  July  1987,  Series  A,  No.  120  (O  and  H)  and  No.  121  (W,  B  and  R). 
These  cases  were  all  decided  by  the  plenary  Court. 
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the  childen,  such  discretion  being  subject,  however,  to  its  statutory  duty  to  give 
first  consideration  to  the  children's  welfare.  I  he  five  applicants  in  these  cases 
were  parents  whose  children  had  been  taken  into  care  for  reasons  which  need 
not  be  described  and  who  claimed  that  the  proceedings  and  procedures  involved 
violated  their  rights  under  the  Convention.  Their  applications  were  lodged  with 
the  Commission  between  1980  and  1983  and  having  regard  to  the  sensitive 
nature  of  the  case,  their  identities  throughout  remained  confidential.  In  its 
reports  in  1985  the  Commission  expressed  the  opinion  that  Article  6(1)  had 
been  violated  in  all  five  cases  and  that  Article  8  had  been  violated  in  every  case 
except  that  of  O.  The  Commission  then  referred  the  cases  to  the  Court. 

The  most  important  issue  raised  by  these  applications  was  the  scope  of  the 
right  to  respect  for  family  life  which  is  protected  by  Article  8.  The  Court 
acknowledged  that  it  was  not  competent  to  examine  or  comment  on  the 
justification  for  such  matters  as  the  taking  into  care  or  adoption  of  the  children 
concerned,  or  the  restriction  or  termination  of  the  parents’  access  to  them.  This 
was  because  those  issues  had  either  not  been  raised  before  the  Commission  or 
had  been  declared  inadmissible.  Thus  the  Court  was  not  concerned  with  the 
merits  of  the  local  authorities’  decisions,  and  this  led  the  Government  to  argue 
that,  since  only  procedural  deficiencies  were  alleged,  no  issue  arose  under  Article 
8.  The  Court  rejected  the  argument.  Whilst  it  accepted  that  a  local  authority 
must  be  allowed  a  measure  of  discretion  and  cannot  be  required  to  follow  an 
inflexible  procedure,  it  held  that  the  irreversibility  of  these  kinds  of  decisions 
makes  protection  against  arbitrary  interferences  with  family  life  more  than 

usually  important.  , 

Emphasizing  the  close  connection  between  the  substance  of  a  decision  and 

the  procedure  by  which  it  is  taken,  the  Court  said. 


It  is  true  that  Article  8  contains  no  explicit  procedural  requirements,  but  this  is  not 
conclusive  of  the  matter.  The  local  authority’s  decision-making  process  clearly  cannot 
be  devoid  of  influence  on  the  substance  of  the  decision,  notably  by  ensuring  that  it  is 
based  on  the  relevant  considerations  and  is  not  one-sided  and,  hence,  neither  is  nor 
appears  to  be  arbitrary.  Accordingly  the  Court  is  entitled  to  have  regard  to  that  process 
to  determine  whether  it  has  been  conducted  in  a  manner  that,  in  all  the  circumstances, 
is  fair  and  affords  due  respect  to  the  interests  protected  by  Article  8. 


The  Court  therefore  concluded  that  to  comply  with  Article  8  the  relevant 
procedure  in  cases  such  as  these  must  ensure  that  the  views  and  interests  of  the 
natural  parents  ‘are  made  known  to  and  duly  taken  into  account  by  the  oca 
authority  and  that  they  are  able  to  exercise  in  due  time  any  remedies  availab  e 
to  them’ 79  Thus  the  point  in  issue  was  whether,  having  regard  to  the 
circumstances  of  each  case,  the  parents  had  been  involved  in  the  decision¬ 
making  process,  viewed  as  a  whole,  to  a  degree  sufficient  to  provide  them  with 

the  necessary  protection  of  their  interests.  , 

Turning  to  the  particular  facts,  the  Court  concluded  that  there  had  been  a 
breach  of  Article  8  in  the  cases  of  W,  B  and  R  since  the  applicants  had  been 
insufficiently  involved,  by,  for  example,  being  consulted  about  a"  imPeIld"^ 
decision,  or  promptly  informed  of  it  subsequently.  In  the  cases  of  W  and  B  the 
Court  was  particularly  concerned  about  decisions  to  place  the  applicants 
children  with  long-term  foster  parents  with  a  view  to  adoption  and  to  terminate 


79  Ibid.,  para.  63. 
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parental  access.  In  R’s  case  the  crucial  decisions  related  to  similar  matters, 
together  with  an  earlier  decision  to  assume  parental  rights.  In  the  case  of  O,  on 
the  other  hand,  the  Court  agreed  with  the  Commission  that  no  violation  had 
been  shown.  The  applicant  here  complained  of  the  procedures  which  the  local 
authority  had  followed  in  reaching  its  decision  to  terminate  access  to  his  five 
children.  The  Court,  however,  did  not  consider  that  the  material  before  it  was 
sufficient  to  establish  a  violation  and  so  rejected  the  claim.80 

The  other  main  issue  concerned  the  right  to  a  hearing  in  the  determination 
of  civil  rights  and  obligations,  which  is  guaranteed  by  Article  6  (i).81  Here  too 
the  Government’s  principal  plea  denied  the  applicability  of  the  article.  According 
to  the  Government  the  notion  of  parental  ‘rights’  over  children  is  outmoded 
and  even  if  such  rights  can  be  said  to  exist,  they  cease  when  steps  are  taken  to 
transfer  them  to  a  local  authority.  Although  the  Government  recognized  that 
the  concept  of  a  ‘civil  right’  is  an  autonomous  one,  it  maintained  that  Article 
6  (i)  could  not  be  applied  without  reference  to  domestic  law.  Thus  where,  as 
here,  the  ‘rights’  in  question  had  no  existence,  or  had  been  transferred,  Article 
6  (i)  could  have  no  application. 

In  a  unanimous  ruling,  the  Court  rejected  this  argument.  Reviewing  the 
position  in  English  law,  the  Court  held  that  the  Government  had  demonstrated 
not  that  parental  rights  have  no  real  existence,  but  rather  that  they  may  be 
overridden  if  a  parent  fails  to  exercise  them  in  the  interests  of  the  child.  It  was 
true  that  when  a  child  is  taken  into  care  parental  powers  can  be  exercised  by 
the  local  authority.  Even  here,  however,  the  legal  position  was  not  that  the 
parent  is  automatically  deprived  of  access,  but  that  the  continuation  of  access 
becomes  a  matter  within  the  local  authority’s  discretion.  Thus  ‘the  existence  of 
a  power  on  the  part  of  the  authority  to  decide  to  allow  only  restricted  or  even 
no  visits  to  the  child  by  his  parent  does  not,  in  the  Court’s  understanding, 
necessarily  mean  that  there  is  no  longer  any  parental  right  in  regard  to  access 
once  one  of  the  measures  in  question  has  been  taken’.82  Since  the  desirability 
of  parental  access  was  recognized  as  a  matter  of  principle  in  both  legislation  and 
practice  and  also  corresponded  with  the  objectives  of  Article  8,  the  Court 
concluded  that  it  could  be  said  ‘at  least  on  arguable  grounds’  that  even  after 
care  orders  had  been  made,  the  parents  concerned  could  claim  a  right  of  access 
which  brought  Article  6  (i)  into  play. 

Having  decided  that  Article  6  was  applicable,  the  Court  went  on  to  reject  the 
Government’s  alternative  plea  that  domestic  law  provided  the  applicants  with 
the  kind  of  judicial  protection  which  the  Convention  requires.  Here  the  Court 
accepted  that  the  applicants  could,  and  in  the  case  of  W  successfully  did, 
challenge  care  orders  or  parental  rights  resolutions  before  a  domestic  court,  but 
explained  that  such  proceedings  were  not  directed  to  the  specific  issues  of  access. 
Moreover,  whilst  the  Court  recognized  that  the  applicants  could  apply  for 
judicial  review  or  institute  wardship  proceedings  and  thereby  have  certain 
aspects  of  the  local  authorities’  access  decisions  examined  by  the  English  courts, 


o  M"St, <)f  tbe  C°^rt  S  rU'lnfs  in  these  cases  were  unanimous.  As  regards  the  violation  of  Article 

Fa3  nhl  n  yT  T  '  t0°k  itS  decisi°n  b>'  'S  V()tes  t(>  2  with  ->ud^  Pinheiro 

r arinha  and  De  Meyer  dissenting. 

'n  th<;  C?eS  °’  W'  B'  and  R’  the  applicants  also  relied  on  Article  13,  but  the  Court 
unanimously  decided  that  it  was  unnecessary  to  examine  this  issue. 

1,2  ()  case,  judgment,  para.  58, 
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the  Court  decided  that  the  latter’s  powers  were  not  sufficient  to  satisfy  the 
requirements  of  Article  6-  while  the  orders  or  resolutions  were  in  effect,  because 
the  powers  concerned  were  not  wide  enough  to  include  consideration  of  the 
merits  of  the  matter.  Since,  therefore,  the  applicants  O,  B  and  R  had  not  been 
provided  with  a  judicial  procedure  through  which  they  could  seek  to  assert  their 
right  of  access,  they  w'ere  the  victims  ot  a  violation  of  Article  6  (1)  of  the 
Convention. 

The  case  of  the  other  applicant,  H,  raised  a  different  point.  Here  the  Court, 
having  again  held  that  Article  6  was  applicable,  had  to  consider  whether 
proceedings  which  she  had  brought  in  an  unsuccessful  attempt  to  reestablish 
access  to  her  child  had  exceeded  a  reasonable  time.  The  child,  who  was  born 
in  1975, 'was  made  a  ward  of  court  in  1976,  following  an  application  to  the  High 
Court  by  the  local  authority.  The  authority  was  concerned  about  the  child’s 
w'elfare  ow'ing  to  her  domestic  circumstances,  though  initially  H  was  allowed 
access.  In  1977  the  High  Court  terminated  the  access,  committed  the  child  to 
the  care  of  the  authority  and  recommended  that  she  be  adopted.  By  November 
1978  H’s  health  had  improved  and  she  applied  to  the  High  Court  to  reestablish 
access.  These  proceedings  lasted  until  June  1981,  when  H  was  refused  leave  to 
appeal,  and  it  wTas  the  reasonableness  of  this  period  of  2  years  and  7  months 
which  the  European  Court  had  to  consider. 

In  accordance  with  its  usual  practice  the  Court  reviewed  the  various  phases 
of  the  proceedings  in  the  light  of  the  complexity  of  the  case  and  the  conduct  of 
the  parties  and  of  the  courts  concerned.  It  found  that  the  length  of  the 
proceedings  w'as  partly  attributable  to  the  decision,  which  the  Court  found 
reasonable,  to  deal  with  the  application  for  the  child’s  adoption,  as  well  as  the 
access  issue.  However,  it  also  found  that  further  delay  had  been  caused  by 
the  local  authority’s  failure  to  file  its  evidence  until  more  than  5  months  after 
the  time-limit  set  by  the  domestic  court.  The  Court  placed  special  emphasis 
on  the  importance  of  the  issue  to  the  applicant,  since  these  proceedings  were 
decisive  for  her  future  relations  with  her  child.  Observing  that  in  cases  of  this 
kind  the  authorities  are  under  a  duty  to  exercise  ‘exceptional  diligence  ,  the 
Court  concluded  that  the  proceedings  had  not  been  concluded  within  a  reasonable 
time.  Accordingly,  there  had  been  a  breach  of  Article  6  (1). 

The  Court  also  held  that  there  had  been  a  violation  of  Article  8  in  this  case. 
This  was  because  the  delay  occasioned  by  the  local  authority’s  tardiness  had 
seriously  prejudiced  H’s  prospects  of  success  in  the  access  proceedings.  As  the 
Court  explained,  ‘an  effective  respect  for  the  applicant’s  family  life  required 
that  that  question  be  determined  solely  in  the  light  of  all  relevant  considerations 
and  not  by  the  mere  effluxion  of  time’.84  Since  in  the  circumstances  it  had 
not  been  so  determined,  there  was  a  violation  of  the  applicant’s  rights  under 

Article  8.  .... 

These  cases,  in  all  of  which  the  question  of  just  satisfaction  was  reserved, 

were  the  most  important  decisions  involving  the  UK  in  the  period  under  review'. 
The  ruling  that  Article  8  has  a  procedural,  as  well  as  a  substantive,  dimension, 
though  not  particularly  surprising,  is  likely  to  have  far  reaching  consequences, 
and,  as  the  O  case  demonstrates,  means  that  in  certain  situations  not  only  the 
character,  but  also  the  operation,  of  judicial  guarantees  may  be  assessed  in  the 

H:l  H  case,  judgment,  para.  85. 

Ml  Ibid,,  para.  90.  Judge  Gersing,  however,  dissented  on  this  point, 
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context  ot  the  requirements  of  the  right  to  respect  for  family  life.  The  treatment 
of  Article  6  is  equally  noteworthy.  The  Court’s  ruling  here  does  not,  of  course, 
mean  that  all  access  decisions  must  be  taken  by  the  courts,  only  that  ‘they  shall 
have  power  to  determine  any  substantial  disputes  that  may  arise’.85  The  Court 
also  said  that  it  was  not  ‘unmindful  of  the  arguments  advanced  by  the 
Government  in  favour  of  leaving  discretion  as  to  access  to  the  local  authority 
rather  than  to  the  courts,  such  as  the  large  number  of  children  in  public  care 
and  the  need  to  take  decisions  urgently  and  without  delay,  through  specialized 
social  workers  and  as  part  of  a  continuous  process’.  However,  given  the 
significance  of  what  is  at  stake  here,  its  conclusion  that  ‘this  is  an  area  in  which 
it  is  essential  to  ensure  that  the  rights  of  individual  parents  are  protected  in 
accordance  with  Article  6  (i)’86  is  unlikely  to  be  controversial. 

Trial  within  a  reasonable  time  ( Article  6  ( i )) — the  meaning  of  'civil  rights  and 
obligations'  in  Article  6  (/) — just  satisfaction  ( Article  50) 

Case  No.  21.  Baraona  case.87  The  Court  held  unanimously  that  there  had 
been  a  violation  of  Article  6  (1)  of  the  Convention  because  a  civil  action  brought 
against  Portugal  in  the  Administrative  Court  of  Lisbon  was  not  tried  within  a 
reasonable  time.  As  just  satisfaction  under  Article  50,  the  Court  held  that  the 
applicant  was  entitled  to  500,000  escudos  as  compensation  for  non-pecuniary 
damage  and  900,000  escudos  in  respect  of  his  costs  and  expenses. 

The  applicant  in  this  case  was  a  Portuguese  citizen  who  fled  to  Brazil  with 
his  family  in  1975  when  he  learned  that  he  was  about  to  be  arrested  for  political 
reasons.  In  his  absence  the  employees  of  his  business  took  the  firm  over  and 
appropriated  other  assets  belonging  to  him.  In  1981,  having  returned  to  Portugal, 
the  applicant  brought  a  civil  action  for  damages  against  the  State  in  the  Lisbon 
Administrative  Court.  In  1983  that  Court  gave  a  preliminary  decision  which 
Mr  Baraona  appealed  against  unsuccessfully.  By  July  1987,  however,  when  the 
European  Court  gave  its  judgment,  the  Administrative  Court  had  still  not 
decided  the  merits  of  the  case. 

In  his  application  to  the  Commission  in  1982  Mr  Baraona  alleged  that  the 
length  of  the  domestic  proceedings  violated  Article  6(1).  In  its  report  in  1985 
the  Commission  expressed  the  unanimous  opinion  that  this  was  so.  The 
Commission  and  the  Government  then  referred  the  case  to  the  Court. 

Article  6(1)  lays  down  that: 

In  the  determination  of  his  civil  rights  and  obligations  .  .  .  everyone  is  entitled  to  a 
hearing  within  a  reasonable  time  by  [a]  .  .  .  tribunal  . 

Before  it  could  address  the  substantive  issue  in  this  case,  the  Court  had  to  deal 
with  a  preliminary  point  raised  by  the  Government,  concerning  the  applicability 
of  Article  6.  The  Government  submitted  that  the  arrest  warrant  which  had 
caused  Mr  Baraona  s  flight  and  w'hich  he  relied  on  in  his  action  for  compensation 
had  no  basis  in  Portuguese  law’  and  consequently  could  give  rise  to  no  liability 
on  the  part  of  the  State.  It  was,  the  Government  maintained,  an  act  carried  out 

"5  O  case,  judgment,  para.  60.  n«  [^,3 

M7  ECHR,  judgment  of  8  July  1987,  Series  A,  No.  122.  The  Court  consisted  of  the  following 
Chamber  of  Judges:  Ryssdal  (President);  Thor  Vilhjalmsson,  Sir  Vincent  Evans,  Russo,  Bernhardt, 
I)e  Meyer  (Judges);  Melo  franco  (ad  hoc  Judge). 


HUMAN  RIGHTS  DURING  1987 


489 


during  Portugal’s  return  to  democracy  and  as  a  revolutionary  event,  came  within 
the  ambit  of  public  law,  rather  than  the  non-contractual  responsibility  of  the 
State.  The  Government  thus  appeared  to  be  denying  not  merely  that  the  right 
claimed  by  the  applicant  was  ‘civil’  in  character,  but  also  that  it  existed  at  all. 

The  Court  rejected  the  argument.  Explaining  that  it  was  not  concerned  with 
the  merits  of  the  applicant’s  case,  nor  with  the  effect  of  the  revolutionary 
situation  in  domestic  law,  the  Court  held  that  the  applicant  could  claim  on 
arguable  grounds  to  have  a  right  w'hich  was  recognized  under  the  law  as  he 
understood  it.  Was  this  right  a  ‘civil’  right?  Relying  on  its  extensive  jurisprudence 
on  this  term,88  the  Court  pointed  out  that  the  concept  of  a  civil  right  is 
autonomous  and  therefore  not  to  be  interpreted  solely  by  reference  to  domestic 
law.  The  question  in  each  case  is  whether  the  outcome  of  the  proceedings 
is  ‘decisive  for  private  rights  and  obligations’.89  Holding  that  the  right  to 
compensation  asserted  by  Mr  Baraona  was  a  private  one  because  it  embodied  a 
‘personal  and  property’  interest  and  was  founded  on  an  infringement  of  rights 
of  this  kind,  the  Court  decided  that  it  therefore  fell  within  Article  6  (1). 

The  main  question  was  whether  the  proceedings,  which  began  in  July  1981 
and  had  already  lasted  6  years,  had  exceeded  a  reasonable  time.  Examining  the 
facts  in  the  light  of  its  well-established  criteria,  the  Court  observed  that  the  case 
was  complex  because  it  raised  a  number  of  difficult  factual  and  legal  issues,  but 
noted  that  the  steps  taken  so  far  were  only  of  a  preliminary  nature.  As  far  as 
the  applicant’s  conduct  was  concerned,  the  Court  pointed  out  that  his  appeal, 
though  justified,  had  prolonged  the  proceedings  to  some  extent,  but  held  that 
he  could  not  be  held  responsible  for  the  actions  of  State  Counsel.  The  latter 
indeed  were  the  responsibility  of  the  State  and  when  account  was  taken  of  the 
Administrative  Court’s  response,  were  in  the  Court’s  view  largely  responsible 
for  the  delays  in  dealing  with  the  case.  In  view  of  the  authorities’  conduct  the 
Court  concluded  that  Article  6(1)  had  been  violated. 

The  final  issue  was  the  question  of  just  satisfaction  under  Article  50.  Here 
the  Court  rejected  the  applicant’s  claim  for  a  large  sum  of  compensation  for 
pecuniary  damage  on  the  ground  that  the  loss  alleged  depended  on  the  domestic 
proceedings  whose  outcome  the  Court  could  not  anticipate.  On  the  other  hand, 
since  the  Court  accepted  that  the  delay  suffered  by  the  applicant  had  caused 
him  non-pecuniary  damage,  he  was  awarded  compensation  under  this  head, 
together  with  a  reimbursement  of  the  bulk  of  his  legal  costs  and  expenses. 

Just  satisfaction  ( Article  50)— causation— non-pecuniary  damage— costs  and  ex¬ 
penses 

Case  No.  22.  Feldbrugge  case  (Application  of  Article  50).90  The  Court  held 
unanimously  that  the  Netherlands  should  pay  the  applicant  10,000  guilders  in 
respect  of  non-pecuniary  damage  and  reimburse  1,502  guilders  which  she  had 
incurred  in  consultation  fees. 

In  its  judgment  on  the  merits  in  1986  that  Court  held  that  proceedings  which 
the  applicant  had  brought  before  the  Haarlem  Appeals  Board  to  secure 


HH  See,  e.g.,  the  Kiini/’  case,  Series  A,  No.  27,  and  this 
Judgment,  para.  42. 

1,11  RCHR,  judgment  of  27  July  1987,  Series  A,  No.  124 
Court. 


Year  Bonk ,  49  ( 1 97^).  P-  3 1 7- 
-A.  This  case  was  decided  by  the  plenary 


490 


DECISIONS  ON  THE  EUROPEAN  CONVENTION  ON 


continuation  of  her  sickness  benefits  were  not  attended  by  the  guarantees  of  a 
fair  trial,  as  required  by  Article  6  (i)  of  the  Convention.91  The  question  of  just 
satisfaction  under  Article  50  was  reserved  for  later  consideration. 

Article  50,  which  has  been  quoted  in  Case  No.  2,  provides  for  the  provision 
of  ‘just  satisfaction’  to  an  injured  party  and  has  been  interpreted  by  the  Court 
to  create  an  entitlement  to  compensation  for  all  forms  of  financial  loss,  as  well 
as  the  reimbursement  of  costs  and  expenses.  In  the  present  proceedings  Mrs 
Feldbrugge  sought  compensation  for  pecuniary  arid  non-pecuniary  damage,  and 
various  costs  and  expenses. 

The  Court  rejected  the  claim  for  compensation  for  pecuniary  damage.  This 
was  because  the  applicant  had  failed  to  show  that  her  loss,  which  was  the  benefits 
to  which  she  would  have  been  entitled  if  she  had  been  deemed  unfit  for  work, 
was  caused  by  the  breach  of  the  Convention.  Similarly,  the  Court  was  not 
satisfied  that  the  breach,  which  resulted  from  a  failure  to  provide  an  adversarial 
procedure,  had  resulted  in  any  loss  of  opportunities.  As  regards  non-pecuniary 
damage,  on  the  other  hand,  the  Court  accepted  the  applicant’s  argument  that 
the  failure  to  provide  her  with  one  of  the  main  safeguards  of  judicial  procedure 
had  caused  loss  which  was  not  fully  compensated  for  by  either  the  Strasbourg 
judgment  or  the  measures  subsequently  taken  by  the  Netherlands  authorities. 
She  was  therefore  awarded  half  her  claim  under  this  head. 

As  far  as  the  applicant’s  expenses  were  concerned,  the  Court  accepted  that 
the  doctors’  and  psychologists’  fees  which  she  had  incurred  with  the  aim  of 
substantiating  her  claim  for  pecuniary  loss  should  be  reimbursed,  and  the 
Government  raised  no  objection.  At  Strasbourg,  however,  Mrs  Feldbrugge  had 
received  free  legal  aid  before  the  Commission  and  the  Court  and  did  not  assert 
that  she  was  liable  for  any  additional  fees  or  expenses.  There  was  therefore  no 
basis  for  any  reimbursement  under  this  head. 

The  presumption  of  innocence  ( Article  6  ( 2 )) — the  meaning  of  ‘ charged  with  a 
criminal  offence ’  in  Article  6  (2) — the  meaning  of  ‘ victim ’  in  Article  25 — domestic 
remedies  ( Article  26) 

Cases  Nos.  23,  24  and  25.  Lutz  case;  Englert  case;  Nolkenbockoff  case.92  In 
these  cases,  which  concerned  proceedings  before  the  German  courts,  the  Court 
held  by  16  votes  to  1  that  there  had  been  no  violation  of  the  presumption  of 
innocence  guaranteed  by  Article  6  (2)  of  the  Convention. 

The  three  applicants  had  been  involved  directly  or  indirectly  in  legal 
proceedings  in  the  Federal  Republic  of  Germany.  Mr  Lutz’s  case  concerned  a 
minor  traffic  offence,  Mr  Englert’s  case  criminal  proceedings  on  a  charge  of 
extortion,  while  Mrs  Nolkenbockoff  was  the  widow  of  a  man  who  had  been 
convicted  of  fraud,  but  who  had  died  before  his  appeal  was  heard.  In  each  case, 
the  proceedings  in  question  having  been  discontinued,  the  applicant  had  applied 
to  the  German  courts  for  a  reimbursement  of  costs  and  expenses.  In  each  case, 
however,  the  request  had  been  refused.  In  Mr  Lutz’s  case  the  court  justified  its 
refusal  by  saying  that  had  the  proceedings  continued  he  ‘would  most  probably 

ECHR,  judgment  of  29  May  1986,  Series  A,  No.  99,  and  see  this  Year  Book ,  57  (1986), 
p.  456. 

1,2  ECHR,  judgments  of  25  August  1987,  Series  A,  No.  123.  All  three  cases  were  decided  by  the 
plenary  Court. 
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have  been  convicted’.  In  Mr  Englert’s  case  the  reason  given  was  that  ‘a  conviction 
was  much  more  likely  than  an  acquittal’,  and  in  the  case  involving  Mrs 
Nolkenbockoff’s  husband,  the  court  said  that  if  the  appeal  had  been  decided, 
his  conviction  ‘would  most  probably  have  been  confirmed’. 

In  their  complaints  to  the  Commission  in  1982  and  1983  the  applicants  alleged 
that  the  German  courts’  observations  violated  the  presumption  of  innocence 
which  is  guaranteed  by  Article  6  (2)  of  the  Convention.  In  its  reports  in  1985 
the  Commission  expressed  the  opinion  that  there  was  a  violation  in  all  three 
cases.  The  Commission  then  referred  the  cases  to  the  Court. 

Article  6  (2)  of  the  Convention  lays  down  that: 

Everyone  charged  with  a  criminal  offence  shall  be  presumed  innocent  until  proved 
guilty  according  to  law. 

The  scope  of  this  provision  was  considered  in  the  Minelli  case,93  where  the 
Court  set  out  the  guiding  principles.  The  Convention  does  not,  of  course, 
contain  anv  provision  giving  a  person  the  right  to  recover  his  costs.  Consequently 
a  refusal  to  allow  recovery  does  not  in  itself  violate  the  presumption  of  innocence. 
On  the  other  hand,  a  decision  to  refuse  costs  may  violate  Article  6  (2)  if,  as  the 
Court  put  it  in  the  present  cases,  ‘supporting  reasoning  which  cannot  be 
dissociated  from  the  operative  provisions  .  .  .  amounts  in  substance  to  a 
determination  of  the  accused’s  guilt  without  his  having  previously  been  proved 
guilty  according  to  law,  and,  in  particular,  without  his  having  had  an  opportunity 
to  exercise  the  rights  of  the  defence’.94  Thus  what  the  Court  had  to  decide  was 
whether  the  way  in  which  the  German  courts  had  justified  their  decisions  to 
refuse  to  reimburse  the  applicants’  costs  could  be  regarded  as  equivalent  to  a 
finding  that  they  were  guilty. 

Surprisingly,  the  Court  decided  that  it  could  not.  Examining  the  decisions 
complained  of,  the  Court  noted  that  even  if  the  terms  used  in  the  judgments 
might  appear  ‘ambiguous  and  unsatisfactory’,  they  described  a  state  of  suspicion 
and  did  not  contain  a  ‘finding  of  guilt’.  Holding  that  there  were  in  this  respect 
grounds  for  distinguishing  the  Minelli  case,  the  Court  added  that  the  refusal  to 
order  the  payment  of  costs  and  expenses  did  not  constitute  ‘a  penalty  or  a 
measure  that  can  be  equated  with  a  penalty  A’  In  their  decisions  the  German 
courts  did  not  impose  a  sanction  on  the  persons  concerned,  but  merely  refused 
to  order  that  they  should  be  indemnified  from  public  funds.  Taking  all  of  the 
above  into  account,  the  Court  concluded  that  there  had  been  no  breach  of  article 

6  <2)' 

The  Court  prefaced  its  treatment  of  the  main  issue  in  these  cases  with 
consideration  of  a  number  of  preliminary  points  raised  by  the  Government. 
The  traffic  offence  with  which  the  applicant  was  charged  in  the  Lutz  case  is 
classified  by  German  law  as  a  ‘regulatory  offence  ,  which  means  that  violators 
are  dealt  with  by  an  administrative  procedure  instead  of  through  the  criminal 
courts.  This  reflects  a  policy  of  decriminalizing  petty  offences  and  enabled  the 
Government  to  argue  that  the  applicant’s  case  fell  outside  Article  6  (2)  because 
he  was  not  ‘charged  with  a  criminal  offence’.  The  Court,  however,  rejected 
the  argument.  Pointing  out  that  it  had  considered  a  similar  submission  in 

9:1  Series  A,  No.  62,  and  see  this  Year  Bonk ,  54  (1983),  p.  331. 

94  Butz  case,  judgment,  para.  60.  9,1  Ibid.,  para.  63. 
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relation  to  Article  6  (3)  in  the  Oztiirk  case,96  the  Court  explained  that  its 
approach  in  that  case  was  equally  relevant  here.  It  must  have  regard  to  the 
classification  of  the  offence  in  domestic  law,  the  nature  of  the  offence  and  the 
nature  and  severity  of  the  penalty.  Having  considered  these  factors,  the  Court 
had  no  difficulty  in  concluding  that,  as  in  the  earlier  case,  the  applicant  was 
entitled  to  the  protection  of  the  Convention.97 

In  the  Englert  case  the  Government’s  argument  was  that  the  applicant  had 
failed  to  exhaust  his  domestic  remedies  as  required  by  Article  26.  According  to 
the  Government  he  could  have  brought  his  claim  for  reimbursement  to  the 
Stuttgart  Court  of  Appeal  and  to  the  Federal  Constitutional  Court.  Again, 
however,  the  Court  found  the  argument  unconvincing.  Reviewing  the  position 
in  German  law,  the  Court  held  that  neither  domestic  court  was  in  a  position  to 
offer  an  ‘available’  and  ‘sufficient’  remedy.  There  was  therefore  no  basis  for 
rejecting  the  application  under  Article  26. 

Finally,  in  the  Nolkenbockhoff  case  the  Government  maintained  that  the 
application  was  inadmissible  under  Article  25,  which  authorizes  the  Commission 
to  receive  a  petition  from  ‘any  person  .  .  .  claiming  to  be  the  victim’  of  a  violation 
of  the  Convention.  In  the  Government’s  submission  the  applicant  lacked 
standing  as  a  ‘victim’  because  a  breach  of  the  principle  of  presumption  of 
innocence  could  only  affect  a  person  involved  in  criminal  proceedings  and  so 
could  not  be  invoked  by  an  accused’s  widow,  against  whom  no  proceedings  had 
been  taken.  In  an  important  ruling  the  Court  rejected  this  submission.  While 
it  was  prepared  to  recognize  that  the  presumption  of  innocence  is  designed  to 
protect  those  ‘charged  with  a  criminal  offence’,  the  Court  said: 

It  does  not  follow,  however,  that  a  decision  whereby  the  innocence  of  a  man  ‘charged 
with  a  criminal  offence’  is  put  in  issue  after  his  death  cannot  be  challenged  by  his  widow 
under  Article  25.  She  may  be  able  to  show  both  a  legitimate  material  interest  in  her 
capacity  as  the  deceased’s  heir  and  a  moral  interest,  on  behalf  of  herself  and  of  the 
family,  in  having  her  late  husband  exonerated  from  any  finding  of  guilt.98 

Since  this  was  the  position  in  the  present  case,  the  applicant  had  established 
her  locus  standi. 

The  Court’s  treatment  of  the  preliminary  issues  in  these  cases  appears  much 
more  convincing  than  its  handling  of  the  principal  claim.  In  both  Englert  and 
Nolkenbockoff  the  Commission  was  unanimous  that  Article  6  (2)  had  been 
violated,  and  while  the  issue  in  Lutz  was  less  clear-cut,99  it  is  surprising  that  in 
all  three  cases  only  one  member  of  the  Court  supported  the  Commission’s  view. 
In  forceful  dissenting  opinions  Judge  Cremona  held  that  in  each  case  the 
reasoning  of  the  domestic  court  concerned  was  ‘perfectly  capable  of  being 
understood  as  meaning  that  the  accused  was  in  fact  guilty  of  a  criminal  offence. 
Indeed  this  is  the  ordinary  meaning  conveyed  by  the  wording  actually  used, 
and  when  it  comes  to  such  a  basic  principle  as  that  of  the  presumption  of 
innocence,  what  really  matters  is  not  the  possible  intent  with  which  certain 

9<i  Series  A,  No.  73,  and  see  this  Year  Book ,  55  (1984),  p.  370. 

In  a  joint  dissenting  opinion  Judges  Bindschedler-Robert,  IVIatscher  and  Bernhardt  reiterated 
the  view  they  had  expressed  in  the  Ozturk  case  and  held  that  in  view  of  the  German  policy  of 
decriminalization,  Article  6  was  not  applicable. 

!IH  Nolkenbockhoff  case,  judgment,  para.  33. 

99  In  its  report  in  this  case  the  Commission  expressed  the  opinion  that  Article  6  (2)  had  been 
violated  by  a  majority  of  7  votes  to  5. 
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words  were  uttered  in  judicial  decisions  concerning  the  accused,  but  the  actual 
meaning  of  those  words  to  the  public  at  large.’ 

Judge  Cremona  also  pointed  out  that  by  considering  whether  the  refusal  to 
reimburse  the  applicants’  expenses  could  be  regarded  as  a  'penalty’,  the  Court 
appears  to  have  introduced  an  element  which  should  have  little  bearing  on 
Article  6  (2).  The  presumption  of  innocence,  as  he  put  it,  ‘accompanies  a  person 
charged  with  a  criminal  offence  throughout  the  whole  trial  until  conviction  , 
and  punishment,  if  any,  is  merely  that  last  stage  in  the  process.  This  being  so, 
Article  6  (2)  may  be  violated  independently  of  the  application  of  any  penalty. 
The  decisive  factor  is  therefore  not  the  application  or  non-application  of 
punishment,  but  the  judicial  assessment  of  guilt,  a  matter  on  which  it  has  to  be 
said  that  Judge  Cremona’s  reasoning  seems  a  good  deal  more  persuasive  than 
that  of  his  colleagues. 


Just  satisfaction  ( Article  50) — pecuniary  damage — moral  damage — costs  and  ex¬ 
penses 

Case  No.  26.  Gillow  case  (Application  of  Article  50). 100  The  Court  held 
unanimously  that  the  UK  must  pay  Mrs  Gillow  £10,735  in  respect  of  damage 
suffered  and  £2,134  as  reimbursement  of  costs  and  expenses. 

The  Court’s  judgment  on  the  merits  (Case  No.  1,  above)  held  that  the  way 
in  which  the  Guernsey  Housing  Laws  were  applied  in  Mr  and  Mrs  Gillow’s 
case  had  infringed  Article  8  of  the  Convention.  The  question  of  just  satisfaction 
under  Article  50  was  reserved. 

In  the  present  proceedings  the  applicants  claimed  compensation  under  a 
number  of  heads  and  an  order  directing  the  Government  to  restore  their 
‘residence  qualifications’  in  respect  of  Guernsey.  As  the  Court  pointed  out, 
however,  it  has  no  power  to  make  orders  of  this  kind  and  so  the  only  issues 
concerned  financial  recompense. 

As  compensation  for  pecuniary  damage  the  applicants  claimed  £50,000 
relating  to  an  alleged  loss  on  the  sale  of  their  house  and  the  costs  ot  a  replacement 
property,  £64,000  for  loss  of  earnings  and  £735  for  estate  agents’  and  survey 
fees.  When  evaluating  these  claims  the  Court  noted  that  although  the  refusal  to 
allow  the  applicants  to  occupy  their  house  had  not  obliged  them  to  sell  it,  they 
had  not  acted  unreasonably  in  disposing  of  it  and  were  entitled  to  reimbursement 
of  the  relevant  fees.  On  the  other  hand,  the  Court  rejected  the  applicants’  other 
claims  on  the  ground  that  they  were  unsubstantiated. 

The  applicants  claimed  £100,000  as  compensation  for  moral  damage.  Again, 
however  the  Court  accepted  the  claim  in  principle  but  reduced  the  sum  awarded 
very  substantially.  It  accepted  that  Mr  and  Mrs  Gillow  had  sustained  significant 
moral  damage  which  was  not  adequately  compensated  by  the  decision  on  the 
merits.  They  had  lived  with  a  feeling  of  insecurity  and  uncertainty  which  had 
been  aggravated  by  their  prosecution  for  unlawful  occupation.  In  addition  they 
had  all  the  stress  and  anxiety  of  selling  their  home  and  settling  elsewhere. 
Taking  these  factors  into  account  on  an  equitable  basis,  the  Court  decided  that 
an  award  of  £10,000  would  be  appropriate. 


100  ECHR,  judgment  of  14  September  1987,  Senes  A,  No. 
following  Chamber  of  Judges:  Wiarda  (President);  Ryssdal,  C 
Golcuklu,  Sir  Vincent  Evans,  Russo  (Judges). 
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The  applicants  also  claimed  reimbursement  of  various  sums  by  way  of  costs 
and  expenses.  Assessing  these  in  the  light  of  the  criteria  laid  down  in  its  case 
law,  the  Court  upheld  the  claim  in  respect  of  legal  expenses  in  Guernsey  and 
at  Strasbourg,  but  disallowed  the  costs  incurred  in  visits  for  consultations  with 
the  Commission,  which  it  found  had  not  been  ‘necessarily’  incurred. 

Mr  Gillow  died  in  June  1987,  shortly  before  the  present  judgment.  Appropri¬ 
ately,  however,  the  Court  decided  that  since  the  case  related  to  events  experienced 
by  both  applicants  together,  all  the  sums  awarded  should  be  paid  to  Mrs  Gillow. 
As  is  often  the  case,  the  compensation  obtained  was  hardly  an  excessive  reward 
for  the  persistence  needed  to  see  a  case  through  the  Strasbourg  system.  The 
Convention,  though,  was  created  to  vindicate  individual  rights  and  prescribe 
standards  of  civilized  government.  In  these  respects,  at  any  rate,  Mr  and  Mrs 
Gillow  could  be  well  satisfied. 

Just  satisfaction  ( Article  50) — causation — non-pecuniary  damage — costs  and  ex¬ 
penses 

Case  No.  27.  De  Cubber  case  (Application  of  Article  50). 101  The  Court  held 
unanimously  that  Belgium  was  to  pay  the  applicant  100,000  BF  for  non- 
pecuniary  damage  and  must  reimburse  him  178,221  BF  in  respect  of  his  costs 
and  expenses. 

In  its  judgment  on  the  merits  in  1984  the  Court  held  that  the  successive 
exercise  of  the  functions  of  investigating  judge  and  first  instance  judge  by  a 
member  of  the  Belgian  judiciary  in  the  same  criminal  case  constituted  a  violation 
of  the  applicant’s  right  to  trial  by  an  impartial  tribunal,  as  guaranteed  by  Article 
6  ( 1 ) . 102  The  question  of  Article  50  was  reserved. 

In  the  present  proceedings  the  applicant  claimed  more  than  5,000,000  BF  for 
pecuniary  damage  which  he  alleged  he  had  suffered,  arising  out  of  periods  of 
imprisonment  which  he  claimed  were  attributable  to  the  respondent’s  breach 
of  the  Convention.  The  Government,  on  the  other  hand,  while  prepared  to  pay 
the  applicant  something  in  respect  of  his  non-pecuniary  damage,  maintained 
that  in  view  of  the  nature  of  the  violation,  no  compensation  was  due  in  respect 
of  his  imprisonment. 

The  Court  agreed  with  the  Government.  Explaining  that  the  decision  on  the 
merits  rested  on  a  finding  that  the  impartiality  of  the  Belgian  court  was  capable 
of  appearing  open  to  doubt,  but  that  there  was  no  reason  to  doubt  its  actual 
impartiality,  the  Court  held  that  the  applicant  had  failed  to  establish  a  causal 
link  between  the  breach  of  the  Convention  and  the  length  of  his  detention.  On 
the  other  hand,  it  recognized  that  the  applicant’s  legitimate  misgivings  as  to  the 
impartiality  of  the  bench  had  caused  him  non-pecuniary  damage  which  was  not 
compensated  for  by  the  Strasbourg  judgment. 

I  he  Court  also  held  that  the  applicant  was  entitled  to  be  reimbursed  the 
court  costs  which  he  had  been  ordered  to  pay  by  the  Court  of  Cassation,  since 
in  those  proceedings  he  had  sought  to  establish  his  claim  under  the  Convention. 

101  ECHR,  judgment  of  14  September  1987,  Series  A,  No.  124-B.  The  Court  consisted  of  the 
following  Chamber  of  Judges:  Wiarda  (President);  Ganshof  van  der  Meersch,  Bindschedler-Robert, 
Golcuklu,  Matscher,  Sir  Vincent  Evans,  Bernhardt  (Judges). 

102  ECHR,  judgment  of  26  October  1984,  Series  A,  No.  86,  and  see  this  Year  Book ,  55  (1984), 
P'  395- 
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As  regards  his  costs  in  the  court  below,  however,  his  claim  was  rejected  since 
there  was  no  sufficient  connection  with  the  violation. 

The  applicant  requested  the  Court  to  declare  that  the  sums  awarded  in  the 
proceedings  under  Article  50  were  to  be  free  from  attachment.  In  responding 
to  this  unusual  request  the  Court  noted  that  it  had  been  given  no  indication  of 
the  likelihood  of  attachment  and  so  the  issue  was  hypothetical  and  abstract. 
Moreover,  it  had  not  been  the  subject  of  any  observations  by  the  Government 
or  the  Commission.  In  the  circumstances  therefore  the  Court  refrained  from 
ruling  on  it. 


Just  satisfaction  ( Article  50)— friendly  settlement  ( Rule  53  (4)) 

Cases  Nos.  28  and  2Q.  Erkner  and  Hofauer  case;  Poiss  case  (Applications  of 
Article  50). 103  Following  friendly  settlements  between  the  Austrian  Government 
and  the  applicants  with  regard  to  the  issue  of  just  satisfaction,  the  Court 
unanimously7  decided  to  strike  these  cases  from  its  list. 

In  its  judgments  on  the  merits  (Cases  Nos.  10  and  1 1  above)  the  Court  found 
that  there  had  been  breaches  of  Article  6  (1)  and  Article  x  of  Protocol  No.  1 
when  consolidation  proceedings  affecting  the  applicants’  land  were  prolonged 
bevond  a  reasonable  time  and  infringed  their  right  of  property.  The  question 

of  just  satisfaction  under  Article  50  was  reserved. 

The  applicants’  original  claims  were  for  760,000  Austrian  schillings  and 
910,100  schillings  respectively  as  compensation  for  pecuniary  damage  and 
reimbursement  of  about  582,000  schillings  and  248,000  schillings  in  respect  of 
their  legal  costs.  Shortly  after  the  decision  on  the  merits,  however,  the  Court 
was  notified  of  a  friendly  settlement  between  the  Government  and  the  applicants. 
Under  its  terms  the  Government  agreed  to  pay  650,000  schillings  to  the 
applicants  in  Erkner  and  Hofauer  and  700,000  schillings  to  the  applicant  in 
Poiss  these  sums  to  cover  both  compensation  and  legal  costs.  In  August  1987 
counsel  for  the  applicants  informed  the  Court  that  the  sums  in  question  had 

been  paid.  „  , 

In  cases  in  which  there  is  a  friendly  settlement  of  the  compensation  issue  the 

Court’s  function  is  defined  in  Rule  53  (4)  of  the  Rules  of  the  Court,  which 
provides: 

If  the  Court  is  informed  that  an  agreement  has  been  reached  between  the  injured 
party  and  the  Party  liable,  it  shall  verify  the  equitable  nature  of  such  agreement  and 
where  it  finds  the  agreement  to  be  equitable,  strike  the  case  out  of  the  list  by  means  of 

a  judgment  .  .  . 

In  two  very  short  judgments  the  Court  found  that  the  present  agreements, 
which  had  been  approved  by  the  Commission,  were  equitable  and  therefore 
decided  to  strike  the  cases  from  its  list  in  accordance  with  the  Rule. 

T  G.  Merrills 


103  ECHR,  judgments  of  29  September  1987,  Series  A,  No.  124  D  and  E.  The  composition  of 
the  Court  for  these  cases  was  the  same  as  for  the  decisions  on  the  merits. 
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Speaking  in  the  debate  on  the  second  reading  in  the  House  of  Commons 
of  the  Human  Rights  Bill,  the  Solicitor-General,  Sir  Patrick  Mayhew, 
stated: 

Under  successive  Governments,  this  country  has  renewed  the  right  of  individ¬ 
ual  petition  to  the  Commission  at  Strasbourg  and  has  accepted  the  compulsory 
jurisdiction  of  the  court.  We  are  not  in  breach  of  the  convention  for  not  incorpo¬ 
rating  its  provisions  into  our  domestic  law.  Recent  decisions  of  the  court  establish 
that  fact.  Whether  or  not  the  convention  is  incorporated  into  our  domestic  law 
is  no  true  measure  of  the  degree  to  which  the  citizen’s  freedoms  are  protected  in 
any  European  country.  Here  in  the  United  Kingdom  ...  we  have  looked  to  these 
rights,  with  or  without  the  convention,  over  the  centuries.  We  have  secured  them 
not  by  the  importation  of  any  constitutional  document  into  our  domestic  law  but 
by  a  free  Parliament  and  by  the  right  of  access  to  an  independent  and  impartial 
judiciary. 

(HC  Debs.,  vol.  109,  col.  1274:  6  February  1987) 

In  moving  the  approval  of  the  draft  Carriage  of  Passengers  and  their 
Luggage  by  Sea  (Domestic  Carriage)  Order  1987,  and  the  draft  Merchant 
Shipping  Act  1979  (Commencement  No.  1 1)  Order  1987,  the  Parliamen¬ 
tary  Under-Secretary  of  State,  Department  of  Transport,  Lord  Brabazon 
of  Tara,  stated: 

The  purpose  of  these  two  orders  is  to  bring  about  the  changes  in  United 
Kingdom  law  necessary  to  reflect  the  coming  into  force  of  the  1974  convention 
relating  to  the  carriage  of  passengers  and  their  luggage  by  sea,  known  as  the 
Athens  Convention.  The  substance  of  this  convention  has  been  in  force  in  the 
UK  since  1978.  These  orders  merely  give  effect  in  the  UK  to  the  entry  into  force 
of  the  convention  in  other  states  who  are  party  to  it. 

Awareness  of  and  interest  in  the  Athens  Convention  have  been  raised  by  the 
tragic  loss  of  the  ‘Herald  of  Free  Enterprise’  at  Zeebrugge.  I  hope  the  House 
will  think  it  right  if  I  briefly  outline  the  background  to  the  convention  as  it 
affects  the  limitation  of  liability  in  respect  of  claims  arising  from  a  maritime 

accident.  ... 

There  have  been  six  conventions  this  century  bearing  on  limitation  of  liability 
to  passengers.  The  present  United  Kingdom  regime  rests  on  two:  the  Athens 
Convention,  and  the  1976  Convention  on  Limitation  of  Liability  for  Maritime 

Claims. 

Two  other  provisions  of  the  [Athens]  convention  are  of  particular  importance. 
First,  states  party  to  the  convention  may  apply  to  carriers,  whose  principal  place 
of  business  is  in  their  state,  a  higher  per  capita  limit  in  respect  of  death  or  personal 
injury  to  passengers  than  the  general  limit  in  the  convention. 

Second,  a  carrier  may  lose  his  right  to  limit  his  liability,  it  it  is  proved  that 
the  damage  resulted  from  an  act  or  omission  of  the  carrier  done  with  the  intent 
to  cause  such  damage,  or  recklessly  and  with  knowledge  that  such  damage  would 
probably  result.’ 

In  including  this  provision,  it  was  the  intention  and  expectation  of  those 
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participating  in  the  1974  conference  that  the  provision  would  result  in  limitation 
being  denied  to  a  carrier  in  only  the  most  exceptional  circumstances. 

Now  that  the  convention  has  entered  into  force  we  can  press  for  the  limits  of 
liability  to  be  increased  internationally.  At  the  next  meeting  of  the  International 
Maritime  Organisation  council  in  June  the  United  Kingdom  delegation  will  press 
for  the  organisation’s  legal  committee  to  be  instructed  to  review  the  limits  in  the 
Athens  Convention  as  a  matter  of  urgency.  I  have  to  say,  however,  that  agreement 
and  implementation  of  such  changes  could  take  a  number  of  years. 

The  preparation  of  these  orders  and  the  loss  of  the  ‘Herald  of  Free  Enterprise’ 
have  naturally  led  us  to  look  at  the  scope  we  have  to  increase  the  limits  unilaterally. 
As  I  have  already  said  individual  states  who  are  party  to  the  Athens  Convention 
have  the  right  to  take  unilateral  action  to  increase  the  limit  for  death  or  personal 
injury  to  passengers  on  their  ships.  We  have  looked  at  the  provisions  made  in 
the  other  international  transport  conventions  to  which  the  United  Kingdom  is  a 
party.  These  are  the  Convention  Concerning  International  Carriage  by  Rail  1980 
where  the  limit  is  £56,108;  the  Convention  for  the  International  Carriage  for 
Passengers  and  Luggage  by  Road  1965  which,  though  it  is  not  in  force  inter¬ 
nationally,  set  a  limit  of  £66,795;  and  for  air,  the  Third  Protocol  to  the  Warsaw 
Convention,  done  at  Montreal  but  not  yet  in  force,  which  will  raise  the  limit  to 
£80,154. 

In  these  circumstances,  the  Government  are  giving  the  most  serious  consider¬ 
ation  to  a  substantial  increase  in  the  per  capita  limit.  One  possibility  would  be  to 
raise  it  to  a  figure  close  to  that  adopted  by  the  Civil  Aviation  Authority  for  air 
passengers — that  is  to  say,  about  £80,000.  The  Government  have  already  in¬ 
itiated  urgent  consultations  with  a  wide  range  of  LTnited  Kingdom  interests  that 
would  be  involved  in  such  an  increase.  Such  an  increase  would  apply  only  to 
United  Kingdom  ships,  and  could  not  be  retrospective.  In  the  case  of  the  Zee- 
brugge  disaster  your  Lordships  may  have  noted  P&O’s  commitment  to  make 
available  ex-gratia  funds  in  addition  to  the  £250,000  they  set  aside  for  immediate 
hardship  needs. 

The  commencement  order  No.  1 1  brings  into  force  the  relevant  sections  of  the 
Merchant  Shipping  Act  1979  and  the  parts  of  Schedule  3  of  the  Act  which  apply 
the  Athens  Convention  internationally. 

(HL  Debs.,  vol.  486,  cols.  337-8:  26  March  1987) 

The  Directorate  of  Legal  Affairs  of  the  Council  of  Europe  published 
in  1987  a  document  entitled  ‘Expression  of  consent  by  States  to  be 
bound  by  treaty’.  It  contained,  inter  alia ,  the  following  replies  of  the 
UK  Government  given  in  1983  to  a  questionnaire  circulated  by  the 
Directorate: 

n.  Do  treaties  to  which  your  country  is  a  party  become  incorporated  into  your 
country’s  domestic  law? 

No.  If  any  provision  of  a  treaty  requires  implementation  in  the  domestic  law 
of  the  United  Kingdom,  legislative  action  is  taken.  Under  the  act  of  Parliament 
giving  effect  to  the  accession  of  the  United  Kingdom  to  the  European  Com¬ 
munity,  when  certain  Community  treaties  are  entered  into,  they  operate  in 
domestic  law  without  the  need  for  any  further  legislative  action. 
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12.  If  so,  does  the  incorporation  happen  by  reason  of  ( and  at  the  time  of)  the  signature 
not  subject  to  ratification,  the  ratification,  acceptance,  approval  or  accession,  or  is  a 
separate  act  of  legislative  or  administrative  nature  necessary? 

See  the  answers  to  3  [see  p.  574  below]  and  11  above. 

ij.  What  is  the  legal  status  of  a  treaty  incorporated  into  the  domestic  law  of  your 
country? 

If  a  law  is  made  to  give  effect  to  the  provisions  of  a  treaty,  that  law  has  the 
same  status  as  any  other  law  of  the  same  type. 


In  moving  the  second  reading  in  the  House  of  Lords  of  the  Merchant 
Shipping  Bill,  the  Parliamentary  Lender-Secretary  of  State,  Department 
of  Transport,  Lord  Brabazon,  observed: 

Clause  33  and  Schedule  4  make  provision  for  the  implementation  in  the  UK 
of  two  international  conventions  on  oil  pollution  damage:  one  on  civil  liability 
for  oil  pollution  damage,  the  other  on  the  international  compensation  fund. 

(HL  Debs.,  vol.  489,  col.  1298:  10  November  1987) 

In  moving  the  second  reading  of  the  Multilateral  Investment  Guarantee 
Agency  Bill,  the  Minister  for  Overseas  Development,  Mr  C.  Patten, 
stated: 

In  ratifying  the  Multilateral  Investment  Guarantee  Agency  Convention  we 
shall  be  discharging  an  obligation  that  we  implicitly  accepted  at  the  Venice 
economic  summit  earlier  this  year,  and  which  we  reaffirmed  during  the  Common- 
wealtn  Finance  Ministers’  meeting  in  September. 

The  Bill  is  required  to  enable  the  United  Kingdom  to  ratify  the  convention 
establishing  MIGA,  which  is  an  international  organisation  associated  with  the 
World  Bank,  and  is  intended  to  promote  foreign  direct  investment  in  developing 
countries,  primarily  by  offering  would-be  investors  insurance  against  non¬ 
commercial  risks.  The  Chancellor  of  the  Exchequer  signed  the  convention  estab¬ 
lishing  the  agency  on  behalf  of  the  United  Kingdom  in  April  1986.  In  order  to 
become  members  of  the  agency,  we  need  to  ratify  the  convention;  and  before  we 
can  ratify,  legislative  provision  is  needed  to  give  effect  in  domestic  law  to  our 
obligations  under  this  convention. 

(HC  Debs.,  vol.  123,  col.  155:  24  November  1987) 

In  the  course  of  a  debate  on  the  subject  of  jurisdiction  in  human  rights 
matters,  the  Minister  of  State,  Home  Office,  the  Earl  of  Caithness,  stated: 

I  hope  there  is  no  question  in  this  House  of  the  Government’s  commitment 
to  the  principles  of  the  civil  and  political  rights  which  are  enunciated  in  the 
European  Convention  on  Human  Rights.  Our  lawyers  helped  to  draft  the  conven¬ 
tion — indeed  not  only  our  lawyers  but  other  members  of  the  Home  Office  who 
do  not  have  legal  qualifications  but  who  have  put  immense  time  and  effort  into 
the  convention — and  we  were  the  first  country  to  ratify  it.  We  have  accepted  the 
right  of  individual  petition  to  the  European  commission  and  the  compulsory 
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jurisdiction  of  the  European  court  since  1966,  renewing  these  rights  in  1986  for 
a  further  five  years.  The  fact  that  the  convention  does  not  have  the  force  of 
domestic  law  in  this  country  does  not  detract  in  any  way  from  our  traditional 
respect  for  human  rights. 

The  reason  why  we  view  incorporation  with  apprehension  is  that  we  are 
wholly  unconvinced  that  it  would  bring  about  any  marked  improvement  in  the 
enjoyment  of  human  rights  of  this  country,  and  it  would  have  serious  and,  we 
think,  unfortunate  consequences  for  our  constitutional  arrangements  and  in 
particular  for  Parliament’s  relationship  with  the  judiciary. 

The  inability  of  the  distinguished  Select  Committee  of  your  Lordships’  House 
under  the  chairmanship  of  the  noble  Lord,  Lord  Allen  of  Abbeydale,  to  agree 
on  this  question  foreshadowed  the  narrow  failure  of  Sir  Edward  Gardner’s 
Human  Rights  Bill  in  another  place  to  secure  closure  on  Second  Reading  on  6th 
February  1987.  There  are  many  and  persuasive  advocates  both  for  and  against 
incorporation  in  both  the  main  parties,  and  I  do  not  think  any  government  would 
contemplate  a  constitutional  change  of  this  importance  without  a  far  wider  degree 
of  support  across  all  the  parties. 

.  .  .  although  we  have  not  incorporated  the  European  convention  we  have 
obligations  under  it  on  human  rights  to  abide  by  the  decisions  of  the  European 
Court  of  Human  Rights,  or,  where  the  Committee  of  Ministers  decide  there  has 
been  a  violation  of  the  convention,  to  take  the  necessary  measures.  Thus  we  have 
changed  the  law  or  administrative  practice  where  necessary  following  an  adverse 
decision.  Sometimes  it  is  not  necessary  to  do  this  because  the  appropriate  changes 
have  already  been  made  by  government  of  its  own  accord,  or  in  compliance  with 
a  judgment  of  the  domestic  courts. 

The  Strasbourg  court  and  Committee  of  Ministers  find  violations  from  time 
to  time  against  most  member  states,  including  those  which  have  incorporated 
the  convention  into  domestic  law.  My  noble  friend  Lord  Broxbourne  made  much 
of  the  United  Kingdom’s  supposedly  bad  record  in  Strasbourg,  but  against  that 
it  must  be  remembered  that  we  have  accepted  the  right  of  individual  petition — 
by  far  the  most  important  avenue  to  Strasbourg— for  longer  than  many  member 
states,  and  that  this  country  is  often  the  respondent  in  cases  where  several 
judgments  address  the  same  issue.  The  five  judgments  are  a  case  in  point. 

If  the  argument  for  incorporation  is  that  it  will  mean  that  no  cases,  or  even 
that  fewer  cases,  will  go  to  Strasbourg,  I  cannot  accept  it.  At  the  beginning  of 
this  year,  countries  which  have  incorporated  the  convention  had  43  violations 
found  against  them  by  the  court;  countries  which  had  not,  including  the  United 
Kingdom,  had  17  violations.  If  we  were  to  incorporate  the  convention,  cases 
would  still  go  to  Strasbourg  unless  we  took  the  unprecedented  step  of  first 
denouncing  the  convention  or  we  no  longer  accepted  the  right  of  individual 
petition.  The  publicity  attending  incorporation  in  generating  a  substantial  body 
of  human  rights  litigation  in  LJK  courts  would  possibly  increase  the  number  of 
cases  going  from  the  UK  to  Strasbourg. 

Further,  the  UK  legal  system  has  no  filtering  mechanism  comparable  with  the 
European  commission  which  can— and  in  the  great  majority  of  cases  does— 
declare  applications  inadmissible.  There  is  the  real  prospect  that  incorporation 
would  weigh  down  the  machinery  in  this  country  with  applications,  many  of 
them  unmeritoi  ious,  without  reducing  the  number  of  unsatisfied  applicants  going 
to  Strasbourg.  It  is  not  clear,  either,  that  applicants  would  necessarily  gain  if  the 
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convention  were  incorporated;  there  is  no  guarantee  that  United  Kingdom  judges 
would  necessarily  take  the  same  line  in  relation  to  new  issues  as  would  those  in 
Strasbourg  nor  (because  Strasbourg  will  consider  cases  only  where  domestic 
remedies  have  been  exhausted)  that  delay  w'ould  be  cut. 

The  Government’s  main  concern,  however,  is  the  effect  of  incorporation  on 
our  constitutional  arrangements.  We  have  alw'ays  regarded  the  convention  as  a 
lighthouse,  keeping  the  countries  of  Europe  in  the  right  general  direction  accord¬ 
ing  to  their  common  heritage,  rather  than  as  a  rudder,  controlling  every  move¬ 
ment.  When  we  became  party  to  the  convention  we  saw  it  as  embodying,  in 
declaratory  terms,  the  principles  of  human  rights  already  enjoyed  by  democratic 
countries,  such  as  the  right  to  a  fair  trial,  the  freedom  of  the  press  and  right  of 
free  assembly.  If  the  convention  were  to  be  incorporated,  then  principles  of  the 
greatest  generality  would  be  regularly  interpreted  by  the  L1K  courts  in  specific 
cases.  Some  of  the  articles  in  the  convention  guarantee  unqualified  rights,  like 
the  right  to  life  and  liberty,  but  Articles  8  to  1  1  have  qualifications  limiting  the 
general  rights  which  they  apply  in  the  interests  of  national  security,  public  health 
and  morals,  the  rights  of  others  and  so  on.  It  is  with  these  articles,  particularly, 
that  the  whole  question  of  who  will  interpret  them,  becomes  crucial.  Judges  are 
already  (quite  wrongly  in  our  view)  accused  of  political  bias  in  their  interpretation 
of  highly  specific  statutes,  and  this  would  no  doubt  rise  with  a  crescendo  if  they 
had  to  interpret  the  much  less  specific  terms  of  the  convention  where  the  scope 
for  judicial  discretion  would  be  so  much  greater. 

This  is  not  to  say  that  judges  are  not  to  be  trusted  to  make  the  right  decisions, 
but  rather  that  they  should  not  be  asked  to  take  decisions  on  such  vague  criteria. 
That  is  the  job  the  convention  entrusts  to  the  European  Court  of  Human  Rights. 
To  propel  our  judges  in  this  way  into  the  political  arena  might  seriously  under¬ 
mine  their  deserved  reputation  for  impartiality  upon  which  the  whole  edifice  of 
the  administration  of  justice  rests,  and  it  could  also  undermine  the  sovereignty 
of  Parliament.  I  understand  that  my  noble  and  learned  friend  the  Lord  Chancellor 
shares  this  view.  It  is,  of  course,  often  said  that  judges  are  already  involved  in 
quasi-political  issues  through  the  mechanism  of  judicial  review,  but  I  would 
remind  the  House  that  judicial  review  is  concerned  solely  with  the  means  by 
which  the  executive  comes  to  a  decision,  not  the  merits  of  the  decision  itself,  a 
point  to  which  I  shall  return  in  connection  with  the  five  judgments.  It  will  also 
be  objected  that  judges  from  21  countries  in  the  European  court  with  very 
differing  legal  traditions  already  make  decisions  affecting  us,  and  do  so  on  the 
basis  of  a  simple  majority.  Against  that  it  must  be  said  that  the  determinations 
of  Strasbourg  do  not  create  a  legal  vacuum;  the  respondent  country  is  given  time 
in  which  to  cure  the  breach,  and  it  may  do  so  in  its  own  way.  To  follow  the 
argument  of  the  noble  and  learned  Lord,  Lord  Scarman,  to  its  logical  conclusion, 
it  would  mean  that  if  the  convention  were  to  be  incorporated,  an  adverse  judgment 
of  the  UK  courts  striking  down  a  UK  statute  would  have  immediate  effect. 

The  Earl  of  Caithness  then  discussed  five  child  care  cases  brought 
to  the  European  Court  of  Human  Rights  under  Article  6  (1)  of  the 
Convention. 

Because  my  noble  friend  Lord  Broxbourne  did  not  mention  the  five  cases  .  .  . 
I  can  only  suppose  that  my  noble  friend  is  thinking  that  had  the  convention  been 
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incorporated,  these  five  cases  would  have  been  decided  for  the  applicants  much 
sooner  and  without  the  expense  and  delay  involved  in  going  to  Strasbourg.  I 
think  that  the  first  point  to  make  here  is  that  this  makes  one  presupposition, 
which  is  that  the  English  courts,  interpreting  the  convention,  would  have  come 
to  the  same  conclusions  as  the  European  court.  But  one  of  the  judges  of  the 
European  court  himself  stated  in  dissenting  from  the  majority  judgment  that  he 
could  not  accept  the  extensive  interpretation  of  Article  8  by  the  majority  of  the 
court.  I  am  not  suggesting  that  English  judges  would  not  have  reached  the  same 
decision  as  the  majority:  I  would  only  say  that  it  is,  perhaps,  an  open  question. 
Had  the  applicants  not  been  successful  in  this  country,  they  would  have  the 
added  expense  and  delay  of  taking  their  case  to  Strasbourg  as  the  court  of  last 
resort;  or  they  might  have  dropped  the  case  as  unlikely  to  succeed. 

I  should  like  to  stress  to  the  noble  and  learned  Lord,  Lord  Scarman,  that 
incorporation  of  the  convention  does  not  necessarily  mean  that  our  citizens  would 
lose  the  right  to  petition  the  commission  in  Strasbourg.  In  either  case,  they  would 
have  been  worse  off  than  in  fact  they  were.  But  I  realise  that  my  noble  friend 
will  doubtless  now  say  that  this  is  false  antithesis  and  that  the  question  is  whether 
a  successful  application  in  the  Strand  under  an  incorporated  convention  would 
come  sooner  than  a  successful  application  to  Strasbourg  under  our  present 
arrangements. 

Then  there  is  the  point  which  emerged  with  clarity  from  what  was  said  by  the 
noble  Lord,  Lord  Lloyd  of  Hampstead:  in  practice,  what  would  the  parties  in 
our  domestic  courts  have  done  if  our  courts  had  found  these  violations?  As  the 
noble  and  learned  Lord,  Lord  Silkin  of  Dulwich,  told  us,  there  would  have  been 
a  lacuna  and  a  stalemate  until  Parliament  could  address  the  matter. 

One  cannot,  obviously,  generalise  from  only  five  cases,  but  it  may  be  that  the 
average  time  taken  for  the  European  court  to  determine  a  case  does  take  signifi¬ 
cantly  longer  than  the  equivalent  judicial  process  in  this  country  would  under 
an  incorporated  convention.  Yet  under  the  Bill  introduced  into  this  House  two 
years  ago  by  my  noble  friend,  the  United  Kingdom  courts  would  have  had  no 
protection,  comparable  with  the  decisions  of  inadmissibility  by  the  European 
Commission  on  Human  Rights,  from  a  mass  of  unmeritorious  litigation,  and  this 
lack  might  well  increase  any  delays  in  the  domestic  legal  process.  Furthermore, 
it  must  be  repeated  that  the  applicant,  if  unsuccessful  in  this  country,  would 
have  the  added  delay  of  going  to  Strasbourg,  or  would  have  to  drop  his  case.  I 
should  add  here  that  the  Council  of  Europe  and  its  member  states  are  very 
conscious  of  the  delay  which  occurs  under  present  arrangements,  and  that  we 
have  taken  an  active  part  in  various  ways  to  expedite  the  procedures  in  Strasbourg. 

I  conclude  by  saying  that  the  circumstances  of  these  five  judgments,  far  from 
persuading  me  that  we  should  incorporate  the  European  Convention  on  Human 
Rights,  reinforce  my  belief  that  Parliament  can  be  trusted  to  secure  those  rights 
for  all  our  citizens. 

(HL  Debs.,  vol.  491,  cols.  750-6:  16  December  1987) 

Part  Two:  II.  Sources  of  international  lazv — custom 

(See  Part  Five:  VIII.  A.  (LIK  reply  to  International  Law  Commission), 
Part  Six:  I.  B.  (item  of  5  June  1987),  Part  Nine:  VIII.  (items  of  23 


INTERNATIONAL  LAW  1987 


5 1 1 

February,  24  March  and  9  December  1987),  and  Part  Nine:  XIV.  (item 
of  2  March  1987),  below) 

Part  Two:  IX.  Sources  of  international  lazv — comity 
(See  Part  Three:  II.  A.  1.  (c).,  below) 

Part  Three:  I.  A.  2.  Subjects  of  international  lazv— States— international 
status — non-intervention  and  non-use  of  force 

(See  also  Part  Three:  I.  E.  (items  of  13  November  and  1  December 
1987),  Part  Three:  III.  D.  (item  of  13  January  1987),  and  Part  Thirteen: 

I.  D.,  below) 

In  a  speech  on  8  October  1987  to  the  Sixth  Committee  of  the  UN 
General  Assembly  discussing  the  report  of  the  Special  Committee  on 
Enhancing  the  Effectiveness  of  the  Principle  of  Non-Use  of  Force  in 
International  Relations,  the  representative  of  Denmark,  on  behalf  of  the 
twelve  member  States  of  the  European  Community,  including  the  UK, 
stated: 

The  position  of  the  Twelve  on  this  topic  has  been  consistent  and  well-known 
since  the  Special  Committee  first  met  in  1977.  We  always  believed  that  the 
principle  of  non-use  of  force  was  adequately  covered  by  Article  2(4)  of  the 
Charter  of  the  United  Nations  and  that  attempts  to  interpret  or  elaborate  on  this 
unambiguous  text  might  create  doubts  about— or  even  undermine— Member 
States’  obligations  enshrined  in  the  Charter.  That  is  why  the  proposal  to  draft  a 
World  Treaty  on  the  non-use  of  force  in  international  relations  gave  rise  to 
serious  objections  amongst  the  Twelve. 

(Text  provided  by  the  Foreign  and  Commonwealth  Office;  see  also  A/C.  6,/42/SR. 
17,  P-  4) 

Speaking  in  explanation  of  vote  on  a  draft  declaration  on  the  non-use 
of  force,  the  UK  representative,  Mr  D.  M.  Edwards,  referred  in  the 
Sixth  Committee  of  the  UN  General  Assembly  on  13  November  1987  to 
paragraph  10  of  the  draft  declaration  which  read: 

Neither  acquisition  of  territory  resulting  from  the  threat  or  use  of  force  nor  any 
occupation  of  territory  resulting  from  the  threat  or  use  of  force  in  contravention  of 
international  law  will  be  recognized  as  legal  acquisition  or  occupation. 

Mr  Edwards  stated: 

...  we  wish  to  make  clear  our  understanding  of  the  meaning  of  paragraph  10 
of  the  Declaration.  The  phrase  ‘in  contravention  of  international  law’  refers  to 
the  acquisition,  as  well  as  to  the  occupation,  of  territory  resulting  from  the  threat 
or  use  of  force. 

(Ibid.;  see  also  A/C.  6/42/SR.  50.  P-  2) 

Speaking  on  23  November  1987  in  plenary  session  of  the  UN  General 
Assembly,  the  representative  of  Denmark,  on  behalf  of  the  twelve 
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member  States  of  the  European  Community,  including  the  UK, 
stated: 

The  solution  of  the  problem  between  Israel  and  its  neighbours  should  be 
based  on  the  principles,  enshrined  in  the  Charter  and  in  international  law,  of 
non-recourse  to  the  use  of  force  and  of  the  inadmissibility  of  the  acquisition  of 
territory  by  force.  This  implies  that  Israel  must  put  an  end  to  the  territorial 
occupation  it  has  maintained  since  the  conflict  of  1967  and  give  up  its  illegal 
policy  of  settlements. 

(A/42/PV.  78,  pp.  72-3) 

Part  Three:  I.  A.  3.  Subjects  of  international  law — States — international 
status — domestic  jurisdiction 

(See  also  Part  Three:  III.  D.  (item  of  13  January  1987),  below) 

In  reply  to  the  question  whether  Her  Majesty’s  Government  will  make 
representations  to  the  authorities  in  Grenada  that  no  executions  should 
take  place  there  before  restoration  of  the  right  of  appeal  to  the  Privy 
Council,  the  Minister  of  State  for  Defence  Procurement  wrote: 

No.  The  administration  of  justice  in  Grenada  is  a  matter  for  the  Grenadian 
authorities  in  accordance  with  the  laws  of  that  state. 

(HL  Debs.,  vol.  483,  col.  1026:  21  January  1987) 

In  the  course  of  a  debate  on  the  subject  of  the  imprisonment  in  Sweden 
of  Captain  Simon  Hayward,  the  Parliamentary  Under-Secretary  of  State, 
Foreign  and  Commonwealth  Office,  Mr  Timothy  Eggar,  stated: 

...  it  is  internationally  accepted  practice  that  officials  or  representatives  of  one 
state  cannot  intervene  in  the  judicial  proceedings  of  another  sovereign  state, 
we  in  the  United  Kingdom  would  not  tolerate  attempted  foreign  intervention  in 
our  judicial  system. 

(HC  Debs.,  vol.  116,  col.  498:  15  May  1987) 

At  a  press  conference  held  on  6  October  1987,  a  spokesman  for  the 
Foreign  and  Commonwealth  Office  stated: 

...  the  recent  disturbances  in  Tibet  are  an  internal  affair  of  the  People’s 
Republic  of  China. 

(Text  provided  by  the  Foreign  and  Commonwealth  Office) 

P*irt  Three.  I.  B.  1.  Subjects  of  international  law — States — recognition  of 
States 

In  giving  evidence  on  4  February  1987  to  the  Foreign  Affairs  Commit¬ 
tee  of  the  House  of  Commons  which  was  examining  the  situation  in 
Cyprus,  the  Minister  of  State,  Foreign  and  Commonwealth  Office,  Baron¬ 
ess  Young,  stated: 

.  .  .  our  Government’s  policy  on  the  recognition  of  a  State  was  authoritatively 
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stated  in  [the  Secretary  of  State  for  Foreign  and  Commonwealth  Affairs’]  written 
answer  to  a  question  on  [21]  June  1976  and  has  not  changed. 

(Parliamentary  Papers ,  1986-7,  HC,  Paper  23-ii,  p.  17) 

In  the  course  of  a  memorandum  to  the  same  Committee  in  February 
1987,  the  Foreign  and  Commonwealth  Office  wrote: 

In  HMG’s  view,  based  on  the  principles  of  international  law,  the  precise  nature 
of  the  constitutional  arrangements  in  any  given  country  is  not  the  determining 
factor  in  the  question  of  recognition  of  a  state.  Our  position  on  recognition  was 
stated  by  the  Minister  of  State  in  her  answer  [above].  In  the  case  of  Cyprus  there 
are  a  number  of  factors  which  must  be  taken  into  account,  including  LTnited 
Nations  resolutions  and  the  Treaty  of  Guarantee,  which,  along  with  the  other 
i960  Treaties,  HMG  regard  as  still  being  in  force. 

(Text  provided  by  the  Foreign  and  Commonwealth  Office) 

[. Editorial  note : 

The  written  answer  of  21  June  1976  referred  to  above  was  given  in 
reply  to  the  question  what  criteria  were  applied  by  Fler  Majesty’s  Govern¬ 
ment  in  considering  the  recognition  of  a  new  country,  as  contrasted  with 
the  recognition  of  a  new  regime  in  an  existing  country.  The  Secretary  of 
State  for  Foreign  and  Commonwealth  Affairs  wrote: 

The  criteria  have  not  changed  since  the  answer  given  by  the  Minister  of  State 
for  Foreign  and  Commonwealth  Affairs  on  27th  February  1967  to  a  similar 
Question;  namely: 

‘The  general  practice  which  Fler  Majesty’s  Government  have  followed  in 
relation  to  sovereign  States  in  Africa,  as  elsewhere,  is  to  recognize  de  jure  a 
Government,  established  by  revolutionary  action,  when  Her  Majesty’s 
Government  consider  that  the  new  Government  enjoy,  with  a  reasonable 
prospect  of  permanence,  the  obedience  of  the  mass  of  the  population  and  the 
effective  control  of  much  of  the  territory  of  the  State  concerned.  Her  Majesty’s 
Government  must,  of  course,  take  due  account  of  any  [special  circumstances 
relating  to  any]  specific  instance,  including  any  Lnited  Nations  or  other  inter¬ 
national  action.’  [Vol.  742,  col.  7] 

The  criteria  are  similar  in  the  case  of  the  establishment  of  a  new  State. 

(HC  Debs.,  5th  series,  vol.  913,  Written  Answers,  col.  337:  21  June  1976;  for 
Her  Majesty’s  Government’s  present  policy  on  recognition  of  governments,  see 
UKMIL  1980,  PP.  367-8)] 

Later  in  the  above  memorandum  of  February  1987,  the  Foreign  and 
Commonwealth  Office  wrote: 

Her  Majesty’s  Government  recognises  states  rather  than  governments  or  indi¬ 
viduals.  We  recognise  the  Republic  of  Cyprus,  and  deal  with  President  Kypri- 
anou  as  the  head  of  that  state. 

(Ibid.) 
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In  reply  to  the  question  on  what  grounds  has  Her  Majesty’s  Govern¬ 
ment  recognized  Fiji  as  an  independent  republic,  the  Parliamentary 
Under-Secretary  of  State,  Foreign  and  Commonwealth  Office,  wrote: 

We  recognise  states  not  Governments.  The  question  of  recognition  therefore 
did  not  arise  when  Her  Majesty  The  Queen  accepted  the  governor-general’s 
resignation. 

(HC  Debs.,  vol.  122,  Written  Answers,  col.  240 :  12  November  1987) 

Part  Three:  I.  B.  2.  Subjects  of  international  law — States — recognition — 
recognition  of  governments 

(See  also  Part  Three:  I.  B.  1.,  above) 

In  reply  to  a  question,  the  Parliamentary  Under-Secretary  of  State, 
Foreign  and  Commonwealth  Office,  wrote  in  part: 

We  do  not  have  normal  Government  to  Government  dealings  with  the  regime 
in  Kabul  which  is  clearly  unacceptable  to  the  majority  of  the  Afghan  people. 
(Ibid.,  vol.  1 10,  Written  Answers,  col.  536:  17  February  1987) 

Part  Three:  I.  B.  5.  Subjects  of  international  law — recognition — non- 
recognition 

(See  also  Part  Fourteen:  I.  B.  8.,  below) 

In  giving  evidence  on  4  February  1987  to  the  Foreign  Affairs  Commit¬ 
tee  of  the  House  of  Commons,  examining  the  situation  in  Cyprus,  the 
Minister  of  State,  Foreign  and  Commonwealth  Office,  Baroness  Young, 
stated: 

The  fact  is  that  we  do  not  recognise  what  is  called  the  independent  Turkish 
Republic  of  Northern  Cyprus,  and  no  other  country  in  fact  recognises  the  inde¬ 
pendent  T urkish  Republic  of  Northern  Cyprus  with  the  exception  of  Turkey.  So 
we  consider  the  Cyprus  Government  as  being  the  Government  under  President 
Kyprianou. 

{Parliamentary  Papers,  1986-7,  HC,  Paper  23-ii,  p.  16) 

In  the  course  of  a  memorandum,  dated  January  1987,  presented  to  the 
above  Committee,  the  Foreign  and  Commonwealth  Office  wrote: 

25.  Because  HMG  wish  to  see  a  unified  federal  Cyprus,  we  deplored  the 
purported  declaration  of  independence  by  the  Turkish  Cypriots  in  November 
1983.  We,  in  common  with  all  states  other  than  Turkey,  do  not  recognise  the 
self-styled  ‘TRNC’.  We  drafted  and  secured  the  adoption  of  United  Nations 
Security  Council  Resolution  541,  which  deplored  the  Turkish  Cypriot  action 
and  declared  it  legally  invalid.  We  believe  that  recognition  of  the  ‘TRNC’  would 
cement  the  divisions  on  the  island.  It  would  seriously  complicate  United  Nations 
efforts  to  help  the  Cypriots  find  a  settlement. 

26.  Our  non-recognition  of  the  ‘TRNC’  does  not,  however,  affect  our 
acknowledgement  of  the  interests  and  aspirations  of  the  Turkish  Cypriot 
community.  We  maintain  a  dialogue  with  their  leaders  through  our  High 
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Commission  in  Nicosia.  We  continue  to  trade  with  them  and  try  to  see  they 
benefit  from  the  aid  we  give  Cyprus.  We  were  concerned  that  they  should  be 
consulted  by  the  EC  Commission  about  the  negotiations  on  Customs  Union.  We 
also  discuss  with  Turkish  Cypriot  leaders  matters  affecting  British  interests,  eg 
claims  by  British  citizens  for  loss  and  damage  caused  to  their  properties  by  the 
fighting  in  1974. 


(Ibid.,  p.  15) 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  wrote: 

There  has  been  no  change  in  Her  Majesty’s  Government  s  policy  towards 
Cyprus.  We  recognise  only  the  Republic  of  Cyprus,  of  which  President  Kypri- 
anou  is  the  Head  of  State.  We  do  not  recognise  the  self-styled  ‘Turkish  Republic 
of  Northern  Cyprus’. 

(HC  Debs.,  vol.  118,  Written  Answers,  col.  191:  3  July  1987;  see  also  ibid.,  vol. 
123,  col.  1259:  4  December  1987) 

In  reply  to  an  oral  question  on  the  subject  of  the  black  homelands  in 
South  Africa,  the  Minister  of  State,  Foreign  and  Commonwealth  Office, 
Mrs  Lynda  Chalker,  stated  in  part: 

Neither  we  nor  any  other  state  have  recognised  the  so-called  independent 
homelands. 


(Ibid.,  vol.  1 18,  col.  487:  1  July  1987) 

In  reply  to  a  question,  the  Secretary  of  State  for  Trade  and  Industry 
wrote  in  part: 

The  Government  do  not  believe  that  the  Geneva  Conventions  govern  the 
connection  of  international  telephone  calls.  It  is  not  government  policy  to  hinder 
communications  between  persons  in  the  United  Kingdom  and  northern  Cyprus 
in  so  far  as  our  international  obligations  permit.  However,  I  am  informed  that 
Turkey  has  installed  a  telecommunications  link  from  the  Turkish  mainland  to 
northern  Cyprus,  which  can  be  accessed  by  dialling  a  special  code  number.  1  his 
service  does  not  have  the  agreement  of  the  Cyprus  Government  Because  the 
United  Kingdom  does  not  recognise  the  ‘Turkish  Republic  of  Northern  Cyprus 
if  UK  public  telecommunications  operators  were  to  meet  requests  to  connect 
calls  to  this  special  number,  they  would  be  in  breach  of  the  Telephone  Regu¬ 
lations  appended  to  the  International  Telecommunication  Convention  1982 
(known  as  the  Nairobi  Convention).  These  require  mutual  agreement  between 
states  on  which  routes  are  to  be  used  for  international  telephony.  The  Govern¬ 
ment  have  accordingly  informed  British  Telecom  that  its  operators  should  not 
connect  callers  to  the  service  accessed  by  the  special  Turkish  code  num 

(HL  Debs.,  vol.  489,  col.  528:  27  October  1987) 


Part  Three:  I.  C.  4.  Subjects  of  international  law— States  types  of 
States— dependent  States  and  territories 

On  17  September  1986  an  Agreement  was  signed  between  the  Govern¬ 
ment  of  Hong  Kong  and  the  Government  of  the  Kingdom  of  the 
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Netherlands  concerning  air  services.  Attached  to  the  Agreement,  which 
came  into  force  on  26  June  1987,  was  the  following  letter  from  the 
Secretary  of  State  for  Foreign  and  Commonwealth  Affairs,  Sir  Geoffrey 
Howe,  to  the  Governor  of  Hong  Kong: 

I  have  the  honour  to  refer  to  the  draft  agreement  for  the  purpose  of  providing 
the  framework  for  air  services  between  Hong  Kong  and  the  Netherlands,  the 
text  of  which  was  negotiated  in  The  Hague  between  14  and  17  April  1986  and 
on  20  August  1986. 

The  United  Kingdom  Government  remains  responsible  for  the  external  re¬ 
lations  of  Hong  Kong  until  30  June  1 997.  However  the  United  Kingdom  Govern¬ 
ment  hereby  entrusts  to  you  authority 

( a )  to  conclude  the  said  agreement; 

( b )  in  accordance  with  prior  specific  authorisations  in  that  behalf  from  the 
United  Kingdom  Government,  to  agree  and  confirm  amendments  to  the 
said  agreement; 

( c )  to  carry  into  effect  and  to  exercise  the  other  powers  conferred  upon  a 
contracting  party  by  the  said  agreement. 

Further,  with  the  prior  agreement  of  the  United  Kingdom  Government,  you 
may  terminate  the  said  agreement  in  accordance  with  its  terms. 

If  action  is  required  to  be  taken  relating  to  the  international  conventions 
referred  to  in  the  said  Agreement  it  shall  be  taken  either  by  the  United  Kingdom 
Government,  or,  as  appropriate,  by  the  Hong  Kong  Government  acting  under 
the  authority  of  the  LTnited  Kingdom  Government. 

Following  the  coming  into  force  of  the  said  agreement,  the  United  Kingdom 
Government  will  register  it  on  behalf  of  the  Hong  Kong  Government. 

(Special  Supplement  No.  5  to  the  Hong  Kong  Government  Gazette,  26  June  1987) 

In  explanation  of  vote  on  a  resolution  relating  to  information  from  non¬ 
self-governing  territories,  the  UK  representative,  Mr  S.  Smith,  stated  in 
the  Fourth  Committee  of  the  UN  General  Assembly  on  28  October  1987: 

We  have  already  made  clear  in  this  Committee  that  we  will  continue  to  comply 
with  our  obligations  under  Article  73c  of  the  United  Nations  Charter  in  respect 
of  the  dependent  territories  for  which  we  are  responsible.  However,  we  cannot 
accept  the  assertion,  contained  in  operative  paragraph  2  of  the  draft  resolution, 
that  it  is  for  the  General  Assembly  to  decide  at  what  point  a  non-self-governing 
territory  has  attained  a  measure  of  self-government  sufficient  to  relieve  the  ad¬ 
ministering  power  of  the  obligation  to  submit  information  under  Article  73c.  My 
delegation  believes  that  such  decisions  are  best  left  to  those  best  equipped  to 
judge,  namely  the  administering  power  and  the  local  government  of  the  territory 
concerned. 

(Text  provided  by  the  Foreign  and  Commonwealth  Office;  see  also  A/C.  4/42/SR. 
23.  P-  4) 

The  Home  Office  sent  the  following  memorandum,  dated  1 2  November 
1987,  to  the  Parliamentary  Joint  Committee  on  Statutory  Instruments, 
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which  was  considering  the  Protection  of  Military  Remains  Act  1986 
(Guernsey)  Order  1987,  No.  1281: 

x.  The  Committee  has  asked  for  a  memorandum  elucidating  two  points: 

T.  Why  have  the  words  “and  the  territorial  waters  adjacent  thereto”  been 
included  in  article  2?  On  one  interpretation  of  the  parent  Act,  they  would 
seem  to  be  superfluous,  since  the  Bailiwick  of  Guernsey  would  include 
its  territorial  waters.  On  another  interpretation,  they  would  appear  to  be 
ultra  vires,  since  no  specific  power  is  given  to  extend  the  provisions  of 
the  Act  to  territorial  waters. 

2.  In  relation  to  the  new  section  9A  inserted  by  paragraph  10  of  the 
Schedule,  what  provision  exists  for  making  statutory  instruments  in 
Guernsey?’ 

2.  As  respects  the  first  point,  various  provisions  of  the  Protection  of  Military 
Remains  Act  1 986  (‘the  1 986  Act’),  as  it  has  effect  in  the  United  Kingdom,  extend 
to  ‘Ufnited  Kingdom  waters’,  as  defined  by  section  9(0  °f  that  Act  (for  example, 
section  i(2)(b),  (3)(b)  and  (4)(c)).  Accordingly,  the  power  to  extend  the  Act  to 
any  of  the  Channel  Islands  which  is  conferred  by  section  10(4)  must  also  include 
those  provisions  of  it  relating  to  territorial  waters  in  the  absence  of  a  provision 
restricting  the  power  to  extend.  The  expression  ‘Channel  Islands’  in  section 
10(4)  must  therefore  be  construed  as  including  the  adjacent  territorial  waters  and 
article  2  of  this  Order  is  not  therefore  ultra  vires. 

3.  Under  the  Act  as  extended  to  the  Bailiwick  of  Guernsey,  with  the  excep¬ 
tions  adaptations  and  modifications  set  out  in  the  Schedule  to  this  Order,  pro¬ 
visions  such  as  section  x(2)(b),  (3)(b)  and  (4)(c)  extend  to  ‘Bailiwick  waters’ 
(which  expression  is  defined  in  section  9(1),  as  modified  by  paragraph  1  of  the 
Schedule  to  the  Order,  as  ‘any  part  of  the  sea  within  the  seaward  limits  of  the 
territorial  waters  adjacent  to  the  Bailiwick  [of  Guernsey]’).  In  order  to  ascertain 
which  provisions  of  the  1986  Act  apply  to  the  land  mass  of  the  Bailiwick  and 
which  provisions  apply  to  the  territorial  waters  adjacent  thereto  it  is  necessary 
to  refer  to  the  1986  Act  as  extended  and  modified  by  the  Schedule  to  this  Order. 
The  reference  to  territorial  waters  in  article  2  of  this  Order  alerts  the  reader  to 
the  fact  that  some  of  the  provisions  of  the  Act,  as  extended  to  the  Bailiwick,  apply 
in  the  adjacent  territorial  waters. 

4.  It  is  accepted  that,  in  view  of  the  provisions  of  the  Act  as  modified  by  the 
Schedule  to  this  Order,  some  provisions  of  the  Act  would  extend  to  the  territorial 
waters  adjacent  to  the  Bailiwick  irrespective  of  whether  the  reference  to  those 
waters  was  included  in  article  2  of  this  Order.  To  that  extent  the  words  are 
superfluous.  Nevertheless  it  is  submitted  that  they  are  helpful  for  the  reason 
given  at  the  end  of  paragraph  3  above.  Moreover,  it  has  long  been  the  practice 
when  extending  Acts  to  the  Channel  Islands  to  include  a  reference  to  territorial 
waters  when  the  Act  in  question  has  effect  in  those  waters.  For  example,  see  the 
Civil  Aviation  Act  (Channel  Islands)  Order  1953  (S.I.  1953/393);  the  Civil 
Aviation  Act  1971  (Channel  Islands)  Order  1972  (S.I.  1972/450);  the  Sea  Fish¬ 
eries  (Channel  Islands)  Order  1973  (S.I.  1973/1319)  and  the  Food  and  Environ¬ 
ment  Protection  Act  1985  (Guernsey)  and  (Jersey)  Orders  1987  (S.I.  1987/665 
and  S.I.  1987/667).  To  have  departed  from  the  practice  in  this  Order  might  have 
caused  confusion  as  to  its  extent. 

5.  As  respects  the  second  point,  the  new  section  9A  (inserted  by  paragraph  10 
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of  the  Schedule  to  this  Order)  is  one  of  many  provisions  applying  in  the  Bailiwick 
of  Guernsey  which  requires  subordinate  legislation  to  be  made  by  statutory 
instrument.  As  such  it  is  subject  to  the  provisions  of  the  Guernsey  Statutory 
Instruments  (Registration)  Ordinance  1949.  ‘Statutory  instrument’  is  there  de¬ 
fined  as  including  ‘any  regulation,  order,  rule  .  .  .  made  in  the  Island  under  any 
Act  of  Parliament,  Order  in  Council,  Ordinance  of  the  Royal  Court,  Ordinance 
of  the  States  or  Order  of  the  Royal  Court’. 

(• Parliamentary  Papers ,  1986-7,  HC,  Paper  49-ix,  p.  4) 


Part  Three:  I.  D.  2.  Subjects  of  international  law — States— formation, 
continuity  and  succession  of  States 

In  moving  the  second  reading  in  the  House  of  Lords  of  the  Irish 
Sailors  and  Soldiers  Land  Trust  Bill,  the  Minister  of  State,  Foreign  and 
Commonwealth  Office,  Baroness  Young,  stated: 

The  purpose  of  this  short  Bill  is  simple.  It  is,  first,  to  give  effect  to  proposals 
allowing  for  the  disposal  of  surplus  funds  now  held  by  the  Irish  Sailors  and 
Soldiers  Land  T rust,  together  with  any  surpluses  which  accumulate  in  the  future. 
Secondly,  the  Bill  allows  for  the  eventual  winding-up  of  the  trust  on  the  direction 
of  the  Secretary  of  State  and  for  its  dissolution  by  statutory  instrument. 

The  trust  was  formally  established  under  a  L’nited  Kingdom  statute — the  Irish 
Free  State  (Consequential  Provisions)  Act  1922,  Section  3.  That  Act  also  made 
various  provisions  to  allow  for  the  partition  of  Ireland.  The  trust’s  establishment 
was  made  subject  to  ratification  by  the  legislature  of  the  Irish  Free  State  and  also 
by  the  Parliament  of  Northern  Ireland.  This  was  duly  completed  and  the  trust 
came  into  operation  on  1st  January  1924.  The  Government  of  the  Republic  of 
Ireland  (as  the  successor  to  the  Irish  Free  State  Government)  and  the  Govern¬ 
ment  of  Northern  Ireland  were  thus  party  to  the  establishment  of  the  trust  and 
have  been  fully  consulted  about  the  terms  of  the  arrangements  now  proposed. 

The  legislation  setting  up  the  trust  made  no  provision  for  it  to  use  its  funds 
for  purposes  other  than  those  stipulated.  Nor  did  it  make  any  provision  for  the 
trust  to  be  wound  up.  It  is  easy  enough  to  understand  why  those  drafting  the 
legislation  just  after  the  Great  War  did  not  spell  out  the  fact  that  time  would 
inevitably  make  the  trust  redundant.  But  for  these  reasons  the  present  Bill  has 
become  necessary.  We  need  to  make  special  provision  for  the  trust’s  funds  and 
to  provide  for  its  eventual  dissolution. 

I  now  turn  to  the  details  of  the  Bill.  The  primary  problem  is  to  determine  how 
to  make  use  of  the  surplus  moneys  which  have  accumulated  and  those  which  are 
likely  to  accumulate  in  the  future.  The  Bill  proposes  that  the  outstanding  surplus 
and  any  future  surpluses  should  be  divided  up  and  returned  to  the  original 
contributors  in  proportion  to  their  original  donations,  whether  in  money  or  in 
kind.  Accordingly,  68  per  cent,  of  any  surplus  moneys  should  be  returned  to  the 
United  Kingdom  and  32  per  cent,  to  the  Republic  of  Ireland.  Of  the  existing 
surplus  of  £4  5  million,  £3  06  million  would  therefore  be  returned  to  the  United 
Kingdom  and  £1-44  million  to  the  Republic  of  Ireland.  I  am  not  in  a  position  to 
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say  at  this  stage  what  further  surpluses  may  arise.  However,  they  will  be  on  a 
comparatively  small  scale. 

(HL  Debs.,  vol.  486,  cols.  1422-3:  28  April  1987) 


Part  Three:  I.  E.  Subjects  of  international  laiv — States — self-determination 
(See  also  Part  Three:  III.  D.,  passim ,  below) 

During  the  43rd  session  of  the  UN  Commission  on  Human  Rights,  the 
Parliamentary  Under-Secretary  of  State,  Foreign  and  Commonwealth 
Office,  Mr  Timothy  Eggar,  stated  on  10  February  1987: 

The  right  of  self-determination  is  derived  from  the  principles  set  out  in  the 
Charter.  As  we  all  know,  that  right  is  also  proclaimed  in  the  common  first  article 
of  both  international  Covenants.  But  we  should  always  remember  that  under  the 
Covenants  self-determination  is  a  right  of  peoples,  and  not  a  right  of  govern¬ 
ments.  Indeed,  it  is  a  right  of  peoples  against  the  pretensions  of  governments.  It 
applies  with  equal  force  moreover  to  all  peoples — to  the  smallest  peoples  among 
us  just  as  much  as  to  the  largest— without  discrimination. 

Self-determination  requires  for  the  people  concerned  the  permanent  option  to 
choose  a  new  social  or  political  order;  to  adapt  social  or  political  structures  in 
response  to  new  demands.  If  the  right  of  self-determination  is  to  be  guaranteed, 
peoples  must  have  regular  opportunities  to  choose  their  governments  and  their 
social  systems,  and  to  change  their  governments  and  their  social  systems  if  they 
so  wish.  This,  in  turn,  means  that  each  individual  must  be  able  to  exercise  the 
other  rights  set  out  in  the  Covenants,  such  as  the  rights  to  freedom  of  thought 
and  expression;  the  rights  of  peaceful  assembly  and  freedom  of  association;  the 
right  to  take  part  in  the  conduct  of  public  affairs,  either  directly  or  through  freely 
chosen  representatives;  the  right  to  vote  and  be  elected  at  genuine  periodic 
elections.  It  is  on  these  fundamental  rights  that  truly  democratic  societies  are 

built. 


...  it  is  relevant  to  this  item  of  our  agenda  to  speak  also  of  those  grievous 
violations  of  the  right  of  self-determination  (as  indeed  sadly  of  the  UN  Charter 
itself)  which  result  from  foreign  invasion  or  occupation.  The  people  of  Namibia 
have  for  far  too  long  been  denied  their  right  of  self-determination.  The  unlawful 
South  African  presence  should  be  ended  and  the  UN  settlement  plan  which 
provides  a  timetable  for  elections  to  a  constituent  assembly  should  be  im¬ 
plemented  without  further  delay.  Similarly,  in  the  Arab/Israel  conflict,  mutua 
respect  for  the  right  of  self-determination  of  peoples  is  fundamental  to  solving 

the  problems  of  the  region. 

(Text  provided  by  the  Foreign  and  Commonwealth  Office;  see  also  E/CN. 
4/1987/SR.  13,  pp.  8-9) 


In  reply  to  the  question  whether  Her  Majesty’s  Government 
would  seek  to  amend  Article  73  of  the  Charter  of  the  UN  to  prov.de  for 
right  of  self-determination  for  non-self-governing  territories,  the 
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Parliamentary  Under-Secretary  of  State,  Foreign  and  Commonwealth 
Office,  wrote: 

No.  Article  73  of  the  United  Nations  charter  already  provides  that  the  interests 
of  the  inhabitants  of  non-self-governing  territories  are  paramount,  and  for  the 
development  of  their  free  political  institutions.  In  addition,  the  United  Kingdom 
and  numerous  other  states  are  party  to  either  the  international  covenant  on  civil 
and  political  rights  or  the  international  covenant  on  economic,  social  and  cultural 
rights  drawn  up  by  the  LInited  Nations,  each  of  which  states  in  its  article  1  that 
‘All  peoples  have  the  right  of  self-determination’.  Article  1  further  requires  states 
administering  non-self-governing  territories  to  promote  the  realisation  of  the 
right  of  self-determination. 

(HC  Debs.,  vol.  no,  Written  Answers,  col.  8jo:  13  February  1987) 

The  following  statement  was  issued  on  17  October  1987  by  the  Pleads 
of  Government  of  the  Commonwealth,  including  the  Prime  Minister  of 
the  UK: 

Heads  of  Government  reaffirmed  their  support  for  the  right  of  the  peoples 
of  the  remaining  non-self-governing  territories  of  the  South  Pacific  to  self- 
determination  and  independence  in  accordance  with  the  Charter  and  decolonis¬ 
ation  principles  and  practices  of  the  United  Nations.  They  noted  that  at  the  41st 
Session  of  the  LTmted  Nations  General  Assembly  New  Caledonia  had  been 
reinscribed  on  the  List  of  Non-Self-Governing  Territories,  and  expressed  the 
hope  that  the  situation  in  New  Caledonia  would  not  be  allowed  to  threaten  the 
stability  of  the  region.  They  stressed  the  need  to  secure  an  early  settlement  on 
the  political  tuture  of  New  Caledonia  which  reflected  requirements  for  a  viable 
political  solution  and  recognised  the  inalienable  right  of  all  the  peoples  of  the 
territory  to  participate  by  means  of  free  and  democratic  processes  in  framing  the 
society  in  which  they  live.  They  also  noted  the  unanimous  view  of  the  members 
of  the  South  Pacific  Forum  that  the  recent  referendum  in  New  Caledonia  had 
been  fundamentally  flawed  and  had  made  no  contribution  to  the  resolution  of 
the  situation  in  the  territory,  which  could  only  be  achieved  through  a  genuine 
act  of  self-determination. 

(Communique,  paragraph  21,  issued  by  the  Commonwealth  Secretariat) 

In  a  speech  on  17  November  1987  in  plenary  session  of  the  UN  General 
Assembly  on  the  subject  of  the  Falkland  Islands,  the  UK  Permanent 
Representative,  Sir  Crispin  Tickell,  stated: 

...  the  draft  resolution  makes  no  mention  of  the  wishes  of  the  Islanders,  which 
are  not  in  doubt,  and  their  right  to  self-determination.  Yet,  in  virtually  every 
other  resolution,  adopted  by  this  Organization  on  dependent  territories,  the  right 
of  the  inhabitants  to  determine  their  own  future  is  prominently  reaffirmed.  It  is 
missing  from  this  draft  resolution.  Why?  Perhaps  the  key  point  made  by  the 
representative  of  Cuba  has  been  forgotten:  in  short,  that  the  inhabitants  of  the 
remotest  parts  of  the  earth  have  as  many  rights  as  those  born  in  the  big  cities  and 
the  big  countries.  In  fact,  the  rights  of  self-determination  apply  to  all  peoples  no 
matter  how  few  in  number,  and  among  them  are  the  people  of  the  Falkland 
Islands. 
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They  have  chosen  a  status  which  they  passionately  wish  to  retain.  To  annex 
the  Falkland  Islands  to  Argentina,  as  the  Argentine  Government  seeks  to  do, 
would  constitute  a  violation  of  a  fundamental  right  of  the  inhabitants  enshrined 
in  the  LInited  Nations  Charter  and  the  International  Covenant  on  Civil  and 
Political  Rights  and  the  imposition  of  a  new  colonial  status  against  their  will. 

(A/42/PV.  72,  pp.  43-5) 

Speaking  on  13  November  1987  in  explanation  of  vote  in  the  Sixth 
Committee  of  the  UN  General  Assembly,  on  a  draft  declaration  on  the 
non-use  of  force,  the  UK  representative,  Mr  D.  M.  Edwards,  referred  to 
a  paragraph  of  the  draft  declaration  which  read: 

The  General  Assembly  .  .  . 

Declares  that  nothing  in  the  present  Declaration  could  in  any  way  prejudice 
the  right  to  self-determination,  freedom  and  independence,  as  derived  from  the 
Charter,  of  peoples  forcibly  deprived  of  that  right  and  referred  to  in  the  Declar¬ 
ation  on  Principles  of  International  Law  concerning  Friendly  Relations  and  Co¬ 
operation  among  States  in  accordance  with  the  Charter  of  the  LTnited  Nations, 
particularly  peoples  under  colonial  and  racist  regimes  or  other  forms  of  alien 
domination;  nor  the  right  of  these  peoples  to  struggle  to  that  end  and  to  seek  and 
receive  support,  in  accordance  with  the  principles  of  the  Charter  and  in  conform¬ 
ity  with  the  above-mentioned  Declaration;  .  .  . 

Mr  Edwards  continued: 

...  we  would  like  to  underline  that  the  right  of  peoples  to  receive  support  in 
their  struggle  for  self-determination,  in  the  manner  and  under  the  conditions 
outlined  in  the  penultimate  paragraph  of  the  Declaration,  does  not  extend  to  a 
right  to  receive  support  in  the  form  of  armed  force  or  other  military  assistance. 

(Text  provided  by  the  Foreign  and  Commonwealth  Office;  see  also  A/C.  6/42/SR. 
50,  pp.  2-3) 

Speaking  on  1  December  1987  in  the  Sixth  Committee  of  the  UN 
General  Assembly  considering  a  draft  resolution  on  the  subject  of  meas¬ 
ures  to  prevent  international  terrorism,  the  representative  of  Denmark, 
on  behalf  of  the  twelve  member  States  of  the  European  Community, 
including  the  UK,  referred  to  paragraph  14  of  the  draft  resolution  which 
read: 

The  General  Assembly  .  .  . 

14.  Considers  that  nothing  in  the  present  resolution  could  in  any  way  prejudice 
the  right  to  self-determination,  freedom  and  independence,  as  derived  from  the 
Charter  of  the  United  Nations,  of  peoples  forcibly  deprived  of  that  right  referred 
to  in  the  Declaration  on  Principles  of  International  Law  concerning  Friendly 
Relations  and  Co-operation  among  States  in  accordance  with  the  Charter  of  the 
United  Nations,  particularly  peoples  under  colonial  and  racist  regimes  and 
foreign  occupation  or  other  forms  of  colonial  domination,  nor,  in  accordance 
with  the  principles  of  the  Charter  and  in  conformity  with  the  above-mentioned 
Declaration  and  other  relevant  United  Nations  resolutions,  the  right  of  these 
peoples  to  struggle  to  this  end  and  to  seek  and  receive  support;  .  .  . 
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The  speaker  went  on: 

It  goes  without  saying  that  nothing  in  the  resolution  could  prejudice  or  other¬ 
wise  affect  the  right  to  self-determination  which  pertains  to  all  peoples.  We 
therefore  have  serious  doubts  as  to  the  appropriateness  of  including  this  para¬ 
graph  in  the  resolution  as  it  may  give  the  false  impression  that  there  is  somehow 
a  link  between  terrorism  and  the  exercise  of  the  right  to  self-determination.  W"e 
would  like  to  make  two  points  clear  in  this  connection.  First,  terrorist  acts  can 
never  be  justified  in  any  circumstances  regardless  of  the  motives.  Secondly,  the 
right  of  peoples  to  struggle  for  self-determination,  freedom  and  independence  as 
mentioned  in  paragraph  1 4  does  not  include  the  right  to  resort  to  acts  of  terrorism. 
We  firmly  believe  that  paragraph  14  cannot  be  interpreted  to  the  contrary. 

(Text  provided  by  the  Foreign  and  Commonwealth  Office;  see  also  A/C.  6/42/SR. 
60,  pp.  4-5) 

During  a  debate  on  the  subject  of  Afghanistan,  the  Secretary  of  State 
for  Foreign  and  Commonwealth  Affairs,  Sir  Geoffrey  Howe,  stated: 

The  best  support  that  we  can  give  to  the  case  for  Afghan  self-determination  is 
that  represented  by  the  pressure  that  we  and  our  partners  in  the  European 
Community  and  the  overwhelming  majority  of  the  United  Nations  have  given 
year  after  year,  pressing  for  the  withdrawal  of  all  Soviet  troops,  the  return  of  the 
5  million  refugees  with  honour  and  safety,  and  the  restoration  of  Afghanistan’s 
non-alignment  and  independence.  The  Afghan  people  must  be  given  the  right 
to  self-determination.  We  shall  continue  to  take  whatever  action  seems  most 
appropriate  to  secure  that  end. 

(HC  Debs.,  vol.  124,  col.  1084:  16  December  1987) 

Part  Three:  II.  A.  1.  (c).  Subjects  of  international  law — international 
organizations — in  general — legal  status — privileges  and  immunities 

(See  also  Part  Five:  VII.  (item  of  26  March  1987),  below) 

In  moving  the  approval  of  the  International  Fund  for  Ireland  (Immuni¬ 
ties  and  Privileges)  Order  1986,  the  Government  spokesman  in  the  House 
of  Lords,  Baroness  Hooper,  stated: 

^  our  Lordships  will  recall  that  an  agreement  between  the  LJnited  Kingdom 
and  the  Republic  of  Ireland  was  signed  on  the  18th  September  1986  to  establish 
a  fund  to  promote  the  economic  and  social  development  of  those  areas  of  both 
parts  of  Ireland  which  have  suffered  most  severely  from  the  consequences  of  the 
instability  of  recent  years.  The  two  governments  have  agreed  that  the  fund  should 
give  priority  on  a  value-for-money  basis  to  the  stimulation  of  private  sector 
investment  and  to  projects  of  benefit  to  people  in  both  parts  of  Ireland,  in 
particular  to  improve  communications  and  greater  co-operation  in  the  economic, 
industrial  and  research  fields. 

They  have  also  agreed  that  the  money  should  be  used  to  improve  the  quality 
and  conditions  of  life  for  people  in  areas  facing  serious  economic  and/or  social 
problems  and  to  provide  wider  horizons  for  people  from  both  traditions,  includ¬ 
ing  opportunities  for  industrial  training  and  work  experience  overseas.  Approxi¬ 
mately  three-quarters  of  the  fund  s  resources  will  be  spent  in  Northern  Ireland. 
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The  agreement  was  published  as  Cmnd.  Paper  No.  9908  and  presented  to  Parlia¬ 
ment  on  the  27th  October.  The  United  States  has  made  available  to  the  Fund  a 
sum  of  50  million  US  dollars  in  the  United  States  financial  year  just  ended. 
Canada  has  promised  10  million  Canadian  dollars  over  10  years,  and  New'  Zealand 
has  pledged  300,000  New  Zealand  dollars.  Contributions  from  other  countries 
may  follow.  These  resources  will  be  administered  and  disbursed  by  an  indepen¬ 
dent  board  to  be  appointed  jointly  by  the  two  governments.  The  board  will  be 
formally  appointed  when  the  agreement  establishing  the  fund  comes  into  force. 
We  intend  to  appoint  Mr.  Charles  Brett,  a  successful  Belfast  solicitor  and  past 
chairman  of  the  housing  executive  to  chair  the  board.  Its  other  members  will  be 
six  people  from  both  parts  of  Ireland  who  have  appropriate  administrative  and 
business  experience. 

Article  5(2)  of  the  agreement  provides  that  the  fund  shall  have  legal  capacity 
to  contract,  acquire  and  dispose  of  property  and  to  institute  legal  proceedings. 
It  shall  have  power  to  enter  into  agreement  with  any  donor  consistent  w'ith  the 
provisions  of  the  agreement,  provided  that  neither  government  has  indicated  any 
objection.  Without  these  powers  the  fund  would  find  it  difficult  to  carry  out  these 
tasks  which  we  have  set  in  the  agreement.  The  fund  shall  also  have  exemption 
from  taxes  on  income  and  capital  gains.  We  are  not  seeking  any  other  form  of 
immunity  but  we  believe  it  right  that  the  Government  should  not  take  part  of 
another  state’s  contributions  through  taxation.  The  order  before  the  House 
would  give  effect  to  these  undertakings  and  enable  the  fund  to  work  efficiently 
and  effectively. 

IHL  Debs.,  vol.  481,  cols.  1138-9:  5  November  1986) 

In  the  course  of  litigation  in  the  English  courts  arising  out  of  the 
financial  default  of  the  International  Tin  Council,  the  Minister  of  State, 
Foreign  and  Commonwealth  Office,  Mrs  Lynda  Chalker,  and  the  Sec¬ 
retary  of  State  for  Trade  and  Industry,  Mr  Paul  Channon,  jointly  issued 
in  April  1987  a  certificate  stating  that  it  would  be  injurious  to  the  public 
interest  in  the  UK  to  admit  in  evidence  certain  documents.  The  certificate 
included  the  following  paragraphs: 

15.  It  has  long  been  recognised  that  confidential  diplomatic  documents  passing 
in  the  course  of  or  relating  to  relations  between  sovereign  states  belong  to  a  class 
of  documents  which  are  immune  from  production  in  legal  proceedings.  This  is 
certainly  the  case  when  those  relations  are  carried  on  in  the  traditional  manner 
by  diplomatic  dispatches  between  governments  and  their  Embassies  and  notes 
between  Embassies  and  the  Foreign  Ministries  of  the  sovereign  states  to  which 
they  are  accredited.  It  must  also  be  the  case  with  multilateral  diplomacy  conduc¬ 
ted  in  international  organisations.  Those  organisations  may  be  political,  military, 
economic,  technical  or  in  some  other  more  specialised  field.  In  the  past  such 
matters  were  often  discussed  through  normal  diplomatic  channels  and  in  oc¬ 
casional  diplomatic  conferences  and  meetings.  Nowadays,  in  modern  multilateral 
diplomacy,  communications  to  and  from  international  organisations  serve  the 
same  role  as  communications  which  were  traditionally  exchanged  between  sover¬ 
eign  states  in  a  bilateral  manner. 

16.  The  extent  to  which  relations  between  sovereign  states  are  conducted  in 
international  organisations  is  illustrated  by  the  lists  annexed  to  the  Certificate 
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and  marked  B  and  C.  Those  lists  are  respectively  a  list  of  international  organis¬ 
ations  which  have  headquarters  or  other  premises  in  London  and  a  list  of  inter¬ 
national  organisations  for  which  orders  have  been  made  under  the  International 
Organisations  Act  1968  or  its  predecessors. 

17.  The  ITC  is  one  of  the  organisations  referred  to  in  paragraph  16  above. 
Like  other  international  organisations  it  requires  that  the  confidentiality  of  its 
documents  and  meetings  should  be  protected  if  it  is  to  play  its  proper  role  in 
international  economic  collaboration  between  independent  sovereign  states.  As 
in  the  case  of  other  international  organisations,  there  has  been  granted  a  wide 
measure  of  diplomatic  status  to  representatives  of  the  sovereign  states  and  of 
inviolability  of  archives  similar  to  that  granted  to  traditional  diplomatic  missions. 
Many  representatives  and  other  members  of  delegations  to  the  ITC  are  drawn 
from  the  staffs  of  diplomatic  missions  in  London.  In  many  cases  the  confidential 
documents  of  the  ITC  are  distributed  to  the  premises  of  those  diplomatic  mis¬ 
sions  in  London. 

18.  It  would  be  injurious  to  the  public  interest  in  the  United  Kingdom  to 
admit  in  evidence  in  these  proceedings  copies  of  confidential  documents  emanat¬ 
ing  from  the  ITC  or  relating  to  and  containing  reports  of  its  confidential  proceed¬ 
ings  and  affairs.  If  the  Court  were  to  admit  documents  of  this  class  in  evidence 
without  the  consent  of  the  member  states  and  the  ITC  it  would  be  detrimental 
to  the  conduct  of  international  relations  between  the  Government  of  the  United 
Kingdom  and  the  Governments  of  the  sovereign  member  states.  The  Crown 
would  be  hampered  in  the  conduct  of  international  relations  in  the  exercise  of 
the  Royal  Prerogative.  Further,  the  use  of  such  documents  in  these  proceedings 
would  be  contrary  to  the  maintenance  of  international  comity.  The  effectiveness 
of  international  organisations  as  instruments  of  inter-state  collaboration  would 
be  prejudiced.  This  would  be  particularly  serious  to  the  LInited  Kingdom  with 
its  wide  international  links. 

LIST  B 

International  Organisations  having  Headquarters  or  other  Premises  in 
London  and  having  Immunities  Accorded  under  the  International 
Organisations  Act  1968 

Commonwealth  Agricultural  Bureaux 
Commonwealth  Foundation 
Commonwealth  Telecommunications  Bureau 
European  Centre  for  Medium  Range  Weather  Forecasts 
Inter-American  Development  Bank 
International  Cocoa  Organization 
International  Coffee  Organization 
International  Labour  Organization 
International  Lead  and  Zinc  Study  Group 
International  Maritime  Organization 
International  Maritime  Satellite  Organization 
International  Oil  Pollution  Compensation  Fund 
International  Rubber  Study  Group 
International  Tin  Council 
International  Whaling  Commission 
International  Wheat  Council 
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North  Atlantic  Treaty  Organisation 
The  Oslo  and  Paris  Commission 
United  Nations 
Western  European  Union 
World  Health  Organisation 

LIST  C 

International  Organisations  for  which  Orders  have  been  made  under  the 
International  Organisations  Act  or  its  Predecessors 
Western  European  L'nion 
Council  of  Europe 

Inter-Governmental  Maritime  Consultative  Organisation* 

International  Wheat  Council 
International  Coffee  Organisation 
International  Sugar  Organisation 
Eurocontrol 

Caribbean  Development  Bank 

European  Organisation  for  Nuclear  Research 

International  Hydrographic  Organisation 

International  Tin  Council 

African  Development  Fund 

Asian  Development  Bank 

Customs  Co-operation  Council 

European  Molecular  Biology  Laboratory 

International  Atomic  Energy  Agency 

North  Atlantic  Treaty  Organisation 

Organisation  for  Economic  Co-operation  and  Development 
Specialised  Agencies  of  the  United  Nations** 

United  Nations  and  International  Court  of  Justice 

European  Centre  for  Medium-Range  Weather  Forecasts 

International  Oil  Pollution  Compensation  Fund 

International  Cocoa  Organisation 

International  Whaling  Commission 

Inter- American  Development  Bank 

International  Fund  for  Agricultural  Development 

European  Patent  Organisation 

International  Rubber  Study  Group 

European  Space  Agency 

International  Lead  and  Zinc  Study  Group 

INTELSAT 

Oslo  and  Paris  Commission 

INMARSAT  ^  _  .  .  D 

Commission  for  the  Conservation  of  Antarctic  Marine  Living  Resources 

Common  Fund  for  Commodities 

International  Natural  Rubber  Organisation 

Commonwealth  Agricultural  Bureaux 

United  Nations  Industrial  Development  Organisation 

African  Development  Bank 

Commonwealth  Foundation 
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Commonwealth  Telecommunications  Organisation 
International  Jute  Organisation 

International  Tropical  Timber  Organisation  (Legal  Capacities) 
EUTELSAT 

International  Union  for  the  Protection  of  New  Varieties  of  Plants  (Legal 
Capacities) 

EUMETSAT  (Legal  Capacities) 

International  Fund  for  Ireland 

#  since  renamed  International  Maritime  Organisation 
**  i.e.  Food  and  Agricultural  Organisation 

International  Civil  Aviation  Organisation 
International  Labour  Organisation 
International  Telecommunications  Linion 
Universal  Postal  Union 
World  Health  Organisation 
World  Meteorological  Organisation 
World  Intellectual  Property  Organisation 

( J .  H.  Rayner  ( Mincing  Lane )  Ltd.  v.  Department  of  Trade  and  others ,  Queen’s 
Bench  Division,  1986  J.  No.  5537.  A  certificate  in  similar  terms  was  also  issued 
in  Maclaine  Watson  &  Co.  Ltd.  v.  International  Tin  Council,  Chancery  Division, 
1986  M.  No.  7362) 

In  the  course  of  a  statement  made  in  the  Fifth  Committee  of  the  UN 
General  Assembly  on  13  November  1987  by  the  representative  of 
Denmark  on  behalf  of  the  twelve  member  States  of  the  European 
Community,  including  the  UK,  it  was  observed: 

The  Twelve  wish  to  express  their  particular  concern  about  the  fact  that  Mr. 
Liviu  Bota,  the  former  Director  of  UNIDIR,  still  is  being  prevented  by  the 
authorities  of  Romania  from  resuming  his  service  with  the  UN.  By  their  action, 
the  Romanian  authorities  have  for  almost  two  years  violated  the  immunities 
granted  United  Nations  officials  in  article  105,  paragraph  2,  of  the  Charter.  The 
Twelve  urge  these  authorities  to  cooperate  with  the  Secretary-General  and  make 
it  possible  for  Mr.  Bota  to  resume  his  duties  without  further  delay. 

(Text  provided  by  the  Foreign  and  Commonwealth  Office:  see  also  A/C. 
5/42/SR.  30,  p.  4) 

Part  Three:  II.  A.  2.  (b).  Subjects  of  international  lazv — international 
organizations— in  general— participation  of  States  in  international  organiza¬ 
tions —  suspension,  withdrawal  and  expulsion 

At  a  meeting  in  Vancouver,  Canada,  on  16  October  1987,  the 
Commonwealth  Heads  of  Government,  including  the  UK  Prime  Minis¬ 
ter,  stated: 

Commonwealth  leaders  acknowledge  that,  on  the  basis  of  established  Com¬ 
monwealth  conventions,  Fiji’s  membership  of  the  Commonwealth  lapsed  with 
the  emergence  of  the  Republic  on  15  October. 

(Commonwealth  Secretariat  News  Release) 
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Part  Three:  II.  A.  2.  (d).  Subjects  of  international  law— international 
organizations — in  general — participation  of  States  in  international  organiza¬ 
tions — representation 

In  reply  to  a  question  asking  for  a  list  of  organizations  at  which  Her 
Majesty’s  Government  has  permanent  diplomatic  missions,  the  Prime 
Minister  replied: 

We  have  permanent  diplomatic  missions  at  the  following: 

Conference  on  Disarmament  (Geneva) 

Conference  on  Security  and  Co-operation  in  Europe  (CSCE)  (Vienna) 
Council  of  Europe  (Strasbourg) 

European  Community  (Brussels) 

International  Atomic  Energy  Agency  (Vienna) 

International  Civil  Aviation  Organisation  (Montreal) 

IMF-IBRD  (Washington) 

North  Atlantic  Council  (NATO)  (Brussels) 

OECD  (Paris) 

United  Nations  (Geneva) 

United  Nations  (New  York) 

United  Nations  (Vienna) 

MBFR  (Vienna) 

United  Nations  Centre  for  Human  Settlements  (Habitat)  (Nairobi) 

United  Nations  Environment  Programme  (Nairobi) 

United  Nations  Industrial  Development  Organisation  (Vienna) 

Asian  Development  Bank  (Manila) 

Food  and  Agriculture  Organisation  of  the  LTnited  Nations  (Rome) 

(HC  Debs.,  vol.  121,  Written  Answers,  cols.  11-12:  26  October  1987) 

Part  Three:  II.  A.  3.  Subjects  of  international  law— international  organiza¬ 
tions— in  general— legal  effects  of  acts  of  international  organizations 

In  reply  to  a  question  on  the  subject  of  the  Iran-Iraq  conflict,  the 
Minister  of  State,  Foreign  and  Commonwealth  Office,  wrote  in  part: 

Both  sides  have  a  legal  obligation  to  abide  by  Security  Council  resolution 
598. 

(Ibid.,  vol.  122,  Written  Answers,  vol.  18:  9  November  1987) 

Speaking  on  20  November  1987  in  a  debate  on  the  subject  of  apartheid 
in  South  Africa,  in  plenary  session  of  the  UN  General  Assembly,  the 
representative  of  Denmark,  on  behalf  of  the  twelve  member  States  of 
the  European  Community,  including  the  UK,  referred  to  a  draft  General 
Assembly  resolution  on  the  matter  and  continued: 

The  Twelve  believe  that  the  division  of  competence  between  the  General 
Assembly  and  the  Security  Council  laid  down  in  the  Charter  must  be  respected. 
Only  the  Security  Council  is  empowered  to  adopt  decisions  binding  on  Member 
States. 

(Text  provided  by  the  Foreign  and  Commonwealth  Office;  see  also  A/42/PV. 
77,  P-  52) 


528 


UNITED  KINGDOM  MATERIALS  ON 


Part  Three:  II.  B.  i.  Subjects  of  international  law — international  organiza¬ 
tions — particular  types  of  organizations — universal  organizations 

Speaking  on  6  November  1987  in  a  plenary  session  of  the  General 
Assembly,  on  behalf  of  the  twelve  member  States  of  the  European 
Community,  including  the  UK,  on  draft  resolutions  which  called  for  the 
expulsion  of  South  Africa  from  the  UN,  the  representative  of  Denmark 
stated: 

The  Twelve  wish  to  reaffirm  their  commitment  to  the  principle  of  universality 
of  membership  of  the  United  Nations.  We  cannot  accept  that  it  should  be  called 
into  question  or  that  the  autonomy  of  the  international  financial  institutions 
should  be  compromised.  The  total  isolation  of  South  Africa  would  in  our  view 
hinder  efforts  to  secure  the  implementation  of  the  United  Nations  Settlement 
Plan. 

(Text  provided  by  the  Foreign  and  Commonwealth  Office;  see  also  A/42/PV. 
59,  P-  50 

Part  Three:  III.  D.  Subjects  of  international  laic — subjects  of  international 
law  other  than  States  and  organizations— mandated  and  trust  territories — 
Namibia 

(See  also  Part  Three:  I.  E.  (item  of  10  February  1987),  above) 

In  reply  to  the  question  whether  Her  Majesty’s  Government  recognizes 
the  judicial  system  of  Namibia  as  legitimate,  the  Minister  of  State, 
Foreign  and  Commonwealth  Office,  Baroness  Young,  stated  in  part: 

The  question  of  recognition  does  not  arise.  As  a  matter  of  fact,  a  system  of 
courts  exists  in  Namibia  as  part  of  South  Africa’s  administration  of  that  territory. 
\\  e  do  not  recognise  that  South  Africa  has  any  right  to  continue  to  administer 
Namibia.  .  .  .  We  do  not  intervene  during  the  course  of  judicial  proceedings  in 
Namibia  or  elsewhere  and  that  has  been  the  policy  of  successive  governments. 
(HL  Debs.,  vol.  483,  col.  478:  13  J  anuary  1987) 

In  the  course  of  a  statement  in  the  UN  Security  Council  on  the  subject 
of  the  situation  in  Namibia,  the  UK  representative,  Mr  J.  Birch,  stated 
on  9  April  1987: 

This  has  been  a  long  and  serious  debate,  a  debate  in  which  every  speaker  has 
condemned  the  continued  South  African  occupation  of  Namibia.  The  United 
Kingdom  joins  that  unanimous  condemnation.  Namibia  has  been  an  acknowl¬ 
edged  international  responsibility  for  over  60  years.  Its  future  has  been  debated 
in  one  United  Nations  forum  or  another,  virtually  since  the  Organization’s 
inception.  It  is  now  over  eight  years  since  the  Security  Council  adopted 
resolution  435  (1978)  endorsing  a  settlement  plan  for  the  Territory  which 
includes  the  withdrawal  of  South  Africa’s  illegal  administration  and  the  holding 
of  free  elections  under  the  auspices  of  the  United  Nations.  The  implementation 
of  that  resolution  is  long  overdue.  The  people  of  Namibia  must  be  allowed  to 
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exercise  their  right  of  self-determination  and  to  proceed  to  internationally 
recognized  independence. 

(Text  provided  by  the  Foreign  and  Commonwealth  Office;  see  also  S/PV.  2746, 
pp.  1 1  —  1 2) 

In  a  speech  to  the  UN  Security  Council  on  the  subject  of  Namibia, 
the  Permanent  Representative  of  the  UK,  Sir  Crispin  Tickell,  stated  on 
30  October  1987: 

My  delegation  has  noted  the  request  that  Mr.  Kozonguizi  should  be  permitted 
to  participate  in  the  Council’s  discussions  on  this  agenda  item.  The  position  of 
the  British  Government  in  this  matter  is  straightforward.  We  do  not  and  shall 
not  recognize  the  so-called  transitional  government  of  national  unity.  We  remain 
firmly  committed  to  United  Nations  Security  Council  resolution  435  (1978). 

Later  in  his  speech,  he  observed: 

South  Africa’s  illegal  occupation  of  Namibia  must  end  and  the  people  of  the 
Territory  must  be  allowed  to  exercise  their  right  to  self-determination. 

(Ibid.;  see  also  S/PV.  2759,  pp.  81-2) 

Speaking  on  behalf  of  the  twelve  member  States  of  the  European 
Community,  including  the  UK,  the  representative  of  Denmark  addressed 
the  plenary  session  of  the  LTN  General  Assembly  on  4  November  1987 
as  follows: 

Over  the  years  the  policy  of  the  Twelve  on  the  question  of  Namibia  has  been 
clear  and  unequivocal.  The  Tw’elve  have  repeatedly  condemned  South  Africa  s 
illegal  occupation  of  Namibia  and  demanded  that  it  be  brought  to  an  end.  We 
firmly  believe  that  the  people  of  Namibia  must  be  allowed  to  exercise  their  right 
to  self-determination  and  remain  committed  to  a  peaceful  solution  through  the 
implementation,  without  preconditions  or  pretext,  of  the  provisions  of  the 
Settlement  Plan.  We  note  with  deep  concern  that  South  Africa  has  chosen  to 
maintain  its  illegal  occupation  of  Namibia  and  in  so  doing  to  delay  the 
implementation  of  Security  Council  resolution  435  (1978)  which  has  been 
accepted  inter  alia  by  the  South  African  Government  and  the  South  West 
African  Peoples  Organization  (SWAPO). 

The  Twelve  once  more  urge  the  Government  of  South  Africa  to  cease  its  illegal 
occupation  of  Namibia  immediately  and  to  cooperate  in  the  implementation  of 
the  Settlement  Plan.  We  categorically  reject  any  unilateral  move  by  South  Africa 
to  transfer  power  in  Namibia  contrary  to  the  Settlement  Plan.  In  particular,  the 
Twelve  consider  as  null  and  void  the  establishment  by  the  South  African 
authorities  of  a  so-called  transitional  government  in  Namibia  in  violation  of 
Security  Council  resolution  435  (1978).  That  resolution  does  not  authorize  the 
South  African  Government  to  delegate  its  responsibilities  in  the  implementation 
of  the  Settlement  Plan  in  any  way.  Any  unilateral  South  African  manoeuvre 
designed  to  circumvent  the  United  Nations  or  exclude  the  United  Nations  from 
the  settlement  process  is  unacceptable.  Similarly,  the  Twelve  do  not  accept  that 
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the  Settlement  Plan  should  be  delayed  or  set  aside  for  extraneous  reasons  or  for 
arrangements  inconsistent  with  resolution  435  (1978). 

While  maintaining  its  illegal  occupation  of  Namibia  in  defiance  of  the 
international  community  South  Africa  continues  its  policy  of  repression  against 
the  people  of  Namibia  and  its  aggression  against  neighbouring  states.  Within 
Namibia  itself  South  Africa  is  pursuing  its  policy  of  intimidation  and  oppression. 
Apartheid  is  still  enshrined  in  the  legislation  in  force  in  the  territory  and  serious 
abuses  of  basic  human  rights  and  fundamental  freedoms  continue  to  take  place. 
The  Twelve  particularly  deplore  the  practice  of  arbitrary  arrests  and  detention 
without  trial,  including  the  arrest  of  a  number  of  SWAPO  and  trade  union 
leaders  in  August  this  year,  and  forced  conscription  of  Namibian  adults  into 
the  occupation  army. 

The  Twelve  strongly  condemn  South  Africa’s  armed  incursions  into  neigh¬ 
bouring  states,  particularly  those  launched  from  Namibian  territory  into  Angola. 
South  Africa’s  policy  of  destabilisation,  including  the  use  of  direct  or  indirect 
armed  actions  against  neighbouring  states,  seriously  undermines  peace  and 
security  in  the  region.  It  makes  even  more  necessary  the  maintenance  of  the 
general  and  primary  duty  of  the  United  Nations  to  promote  peaceful  solutions 
in  conformity  with  the  Charter,  thus  avoiding  any  encouragement  of  the  use  of 
force. 

(Text  provided  by  the  Foreign  and  Commonwealth  Office;  see  also  A/42/PV. 
55,  pp.  66-8) 

In  the  course  of  a  speech  in  the  UN  Trusteeship  Council  on 
the  subject  of  the  Trust  Territory  of  the  Pacific  Islands,  the  UK 
representative,  Mr  S.  Smith,  stated  on  26  May  1987: 

We  have  just  heard  a  rather  lengthy  and,  if  I  may  say  so,  highly  predictable 
statement  from  the  representative  of  the  Soviet  Union.  It  appears  to  me, 
however,  that  in  making  that  statement  the  Soviet  representative  failed  to 
take  into  account  one  essential  fact,  that  is,  that  in  Article  76 b  of  the 
United  Nations  Charter  there  is  a  reference  to  the  obligation  of  the  Administering 
Authority  to  promote  ‘the  progressive  development  towards  self-government 
or  independence  as  may  be  appropriate  to  the  particular  circumstances  of 
each  territory  and  its  peoples  and  the  freely  expressed  wishes  of  the  peoples 
concerned’. 

It  seems  to  my  delegation  that  the  peoples  of  Micronesia  have  already  made 
their  choice.  They  have  freely  expressed  their  wishes  and  they  have  chosen 
between  self-government  and  independence.  Between  those  options  they  have 
chosen  self-government. 

The  representative  of  the  United  States  has  already  referred  to  the  referendum 
which  took  place  in  Palau  in  1983,  in  which  the  people  of  Palau  were  specifically 
offered  the  option  of  independence,  and  in  that  referendum  they  rejected  that 
option. 

I  would  also  like  to  draw  the  attention  of  the  Soviet  delegation  to  a  further 
passage  in  one  of  the  documents  from  which  he  read,  that  is,  General  Assembly 
resolution  1541  (XV)  ,  in  which  I  see  a  definition  of  self-government.  Again,  I 
should  like  to  read  from  this  passage  as  follows: 


INTERNATIONAL  LAW  1987 


53i 


‘A  Non-Self-Governing  Territory  can  be  said  to  have  reached  a  full  measure 
of  self-government  by: 

(a)  Emergence  as  a  sovereign  independent  State; 

(b)  Free  association  with  an  independent  State;  or 

(c)  Integration  with  an  independent  State.’  ( General  Assembly  resolution  1541 
(XV),  Annex,  Principle  VI) 

In  other  words,  self-determination  is  not  just  a  question  of  becoming 
independent;  there  are  other  possibilities.  The  people  of  Micronesia  have  chosen 
one  of  those  possibilities.  It  is  a  particular  status  that  suits  them,  is  appropriate 
to  them  and  is  in  accordance  with  their  wishes. 

(T/PV.  1638,  pp.  46-8) 

Part  Three:  III.  F.  Subjects  of  international  law— subjects  of  international 
law  other  than  States  and  international  organizations— miscellaneous  ( e.g . 
chartered  companies ,  tribes,  national  liberation  movements ) 

In  reply  to  questions  on  the  subject  of  the  Palestine  Liberation 
Organization,  the  Minister  of  State,  Foreign  and  Commonwealth  Office, 
Baroness  Young,  stated: 

the  PLO  has  been  represented  in  London  since  I97L  until  recently 
sharing  an  office  with  the  Arab  League.  The  move  of  the  PLO  office  into  its 
own  premises  did  not  require  government  permission.  There  is  no  question  of 
the  PLO  enjoying  any  official  status,  privileges  or  immunities  in  this  country. 

The  truth  of  the  matter  is  that  no  official  permission  is  required  to  open  an 
office  or  to  move  to  new  premises  as  it  is  not  a  diplomatic  or  an  official  mission. 
As  I  have  indicated,  it  does  not  therefore  enjoy  any  official  status  or  immunities. 
Of  course  if  the  organisation  breaks  the  law  we  will  not  hesitate  to  act  if  there 
is  evidence  of  illegal  activity. 

...  as  the  Government  have  made  clear  on  a  number  of  occasions,  the  PLO 
as  such  is  not  a  terrorist  organisation,  though  several  of  its  component 
organisations  have  a  deplorable  terrorist  record.  The  PLO  is  an  umbrella 
organisation  expressing  the  aspiration  of  thousands  of  Palestinians  to  secure 
their  legitimate  rights. 

(HL  Debs.,  vol.  483,  cols.  1248-9;  27  January  1987) 

Part  Four:  I.  The  individual  ( including  the  corporation)  in  international 
law — nationality 

The  following  declaration  of  territorial  extension  was  registered  at  the 
Secretariat  General  of  the  Council  of  Europe  on  23  January  1987: 

I  have  the  honour,  on  instructions  from  Her  Majesty’s  Principal  Secretary  of 
State  for  Foreign  and  Commonwealth  Affairs,  to  refer  to  the  Convention  on  the 
Transfer  of  Sentenced  Persons,  done  at  Strasbourg  on  21  March  1983,  which 
entered  into  force  for  the  Government  of  the  United  Kingdom  and  Northern 
Ireland  on  1  August  1985. 
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In  accordance  with  Article  20,  paragraph  2,  of  the  said  Convention,  I  hereby 
declare,  on  behalf  of  the  Government  of  the  United  Kingdom,  that  the 
application  of  the  said  Convention  shall  extend  to  Anguilla,  British  Indian 
Ocean  Territory,  the  Cayman  Islands,  the  Falkland  Islands,  Gibraltar,  Monser- 
rat,  Pitcairn,  Henderson,  Ducie  and  Oueno  Islands,  St  Helena,  St  Helena 
Dependencies,  and  the  Sovereign  Base  Areas  of  Akrotiri  and  Dhekelia  in  the 
Island  of  Cyprus. 

I  further  declare  in  accordance  with  Article  3,  paragraph  4,  of  the  said 
Convention  that,  for  the  purposes  of  the  said  Convention,  the  term  ‘national’ 
means,  in  relation  to  each  of  the  Territories  specified  above,  a  person  who  is  a 
British  Citizen  or  a  British  Dependent  Territories  Citizen  by  virtue  of  a 
connection  with  that  Territory,  or  any  other  person  whose  transfer  to  the 
Territory  appears  to  the  officer  for  the  time  being  administering  the  Government 
of  that  Territory  to  be  appropriate  having  regard  to  any  close  ties  which  that 
person  has  with  that  Territory. 

At  the  same  time,  the  following  declaration  was  made: 

I  further  declare  in  accordance  with  Article  3  (4),  that  for  the  purposes  of 
this  Convention  ‘National’  means,  in  relation  to  the  Isle  of  Man,  a  British  citizen 
or  any  person  whose  transfer  the  Government  of  the  United  Kingdom  considers 
appropriate  having  regard  to  any  close  ties  which  that  person  has  with  the  Isle 
of  Man. 

(Cm.  196,  p.  16) 


Part  Four:  V.  The  individual  ( including  the  corporation)  in  international 
law — statelessness,  refugees 

In  reply  to  a  question  on  the  subject  of  boat  people  escaped  from 
Vietnam  and  arriving  in  Hong  Kong,  the  Minister  of  State,  Foreign  and 
Commonwealth  Office,  wrote: 

We  do  not  examine  individual  newly  arriving  boat  people  in  Hong  Kong  in 
order  to  determine  whether  or  not  they  are  refugees  under  the  terms  of  the  1951 
convention.  Since  1979  we  and  Hong  Kong  have  continued  to  base  our  treatment 
of  the  boat  people  on  the  international  understanding,  reached  at  the  1979 
Geneva  conference  on  Indo  China,  that  all  who  left  Indo  China  illegally  were 
to  be  treated  as  refugees.  None  has  been  turned  away  by  the  Hong  Kong 
authorities. 

(HC  Debs.,  vol .  109,  Written  Answers,  cols.  39-40:  26  January  1987) 

Part  Four.  VI.  The  individual  ( including  the  corporation)  in  international 
law— immigration  and  emigration,  extradition,  expulsion  and  asylum 

In  reply  to  a  question  on  the  subject  of  Tamils  leaving  Sri  Lanka,  the 
Secretary  of  State  for  the  Home  Department  wrote  in  part: 

The  right  of  asylum  is  a  prized  tradition  in  this  country.  It  is  clearly  defined 
in  the  1951  United  Nations  convention  on  refugees  which  we  shall  continue  to 
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respect.  We  and  our  partners  in  Europe  need  to  find  effective  means  of 
distinguishing  between  this  right  and  its  abuse  as  a  means  of  evading  immigration 
control. 

(Ibid.,  vol.  iii,  Written  Answers,  col.  jo:  23  February  1987) 

In  the  course  of  a  debate  on  the  same  subject,  the  Secretary  of  State 
for  the  Home  Department,  Mr  Douglas  Hurd,  stated: 

The  Government  remain  fully  committed  to  their  obligations  under  the 
LTited  Nations  1951  Convention  to  genuine  refugees  as  defined  in  that 
Convention.  The  decisions  on  individual  cases  which  I  make  as  Home  Secretary 
will  respect  that  obligation.  But  we  have  to  find  the  right  means  of  preventing 
abuse  of  the  asylum  provisions  and  preventing  evasion  of  the  visa  requirements 
which  Parliament  has  endorsed.  The  policies  which  I  have  announced  aim  to 
strike  that  balance. 

(Ibid.,  vol.  hi,  col.  733:  3  March  1987) 

In  the  course  of  the  debate  on  the  second  reading  of  the  Immigration 
(Carriers'  Liability)  Bill,  the  Secretary  of  State  for  the  Home  Department, 
Mr  Douglas  Hurd,  stated: 

If  we  turn  a  blind  eye  to  the  abuse  of  asylum  procedures  and  to  unregulated 
and  disorganised  arrival  in  this  country,  we  provide  a  ready  market  for  the 
racketeer.  Clearly,  he  is  already  in  the  market.  We  risk  the  breakdown  of  a 
properly  organised  asylum  policy  which  successive  Governments  have  main¬ 
tained  and  developed  over  the  past  30  years. 

That  policy  is  firmly  based  on  the  United  Nations  convention  of  1951.  That 
convention  laid  on  us  a  clear  obligation  towards  refugees,  which  it  defines  as 
follows.  A  person  who  ‘owing  to  well-founded  fear  of  being  persecuted  for 
reasons  of  race,  religion,  nationality,  membership  of  a  particular  social  group 
or  political  opinion,  is  outside  the  country  of  his  nationality  and  is  unable 
or,  owing  to  such  fear,  is  unwilling  to  avail  himself  of  the  protection  of  that 
country’. 

The  second  part  of  the  definition  refers  to  those  without  nationality.  Where 
individuals  qualify  under  that  definition,  the  convention  provides  that  they 
be  accorded  various  special  protections  and  benefits  in  their  country  of 
refuge. 

The  convention  itself  does  not  tell  Governments  how  to  carry  out  that 
obligation  and  it  does  not  deal  with  machinery  or  rights  of  appeal.  It  states 
clearly  a  general  principle  which  we  accept,  and  which,  incidentally,  is  more 
definite  and  far  reaching  than  anything  current  in  the  1930s. 

(Ibid.,  vol.  112,  col.  7 1 1 :  16  March  1987) 

In  reply  to  a  question,  the  Secretary  of  State  for  the  Home  Department 
wrote  in  part: 

There  is  no  obligation  under  the  UN  convention  on  refugees  to  monitor 
unsuccessful  applicants  for  refugee  status  returned  abroad. 

(Ibid.,  vol.  120,  Written  Answers,  col.  844:  22  October  1987) 
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Part  Four:  VII.  The  individual  ( including  the  corporation)  in  international 
law — protection  of  human  rights  and  fundamental  freedoms 

(See  also  Part  One:  II.  D.,  passim,  and  Part  Three:  I.  E.,  passim, 
above) 

At  a  Foreign  and  Commonwealth  Office  press  conference  held  on  8 
January  1987,  the  following  statement  was  released: 

FCO  Political  Director  Mr  Derek  Thomas  had  asked  the  Czechoslovak 
Ambassador  to  call  on  him  at  noon  today.  Mr  Thomas  had  told  the  Ambassador 
that  HMG  had  received  reliable  reports  of  attempts  in  Prague  on  6  January  by 
representatives  of  Charter  77  to  make  public  their  xoth  Anniversary  Declaration 
'A  Word  to  Fellow  Citizens’.  It  appeared  that  a  number  of  intending  participants 
in  the  meeting  had  been  prevented  from  attending  and  that  others  had  been 
subjected  to  extensive  harrassment.  In  fact  there  had  been  a  series  of  measures 
by  the  authorities  designed  to  prevent  the  exercise  of  free  speech.  Those  measures 
flew  in  the  face  of  undertakings  solemnly  entered  into  by  Czechoslovakia  in 
the  Helsinki  Final  Act  and  the  Madrid  Concluding  Document  and  HMG  could 
only  deplore  them. 

Mr  Thomas  asked  the  Ambassador  to  bring  to  the  attention  of  his  authorities 
HMG’s  view  that  the  events  which  occurred  in  Prague  on  6  January  were  not 
compatible  with  Czechoslovakian  Foreign  Minister  Mr  Chnoupek’s  remarks 
about  the  implementation  of  the  Helsinki  Final  Act  in  his  speech  in  Vienna  in 
November  1986. 

Spokesman  added  that  Mr  Thomas  was,  of  course,  speaking  on  behalf  of 
FCO  Ministers. 

(Text  provided  by  the  Foreign  and  Commonwealth  Office) 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  wrote: 

...  we  remain  deeply  concerned  about  allegations  of  human  rights  abuses  in 
Iran,  and  will  continue  to  do  all  we  can  bilaterally,  in  concert  with  our  European 
partners,  and  within  the  United  Nations  machinery  to  ensure  that  the  Iranian 
Government  live  up  to  their  international  obligations  and  respect  the  inter¬ 
national  covenants  to  which  they  are  party. 

(HL  Debs.,  vol.  483,  col.  1118:  26  January  1987) 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  Mr  Tim  Renton,  wrote: 

We  have  made  our  view  very  clear  to  the  Soviet  authorities  that  they  should 
respect  the  right  to  leave  one’s  country.  I  raised  this  and  other  human  rights 
issues  with  the  Soviet  Government  during  my  talks  in  Moscow  on  14  to  16 
January. 

(HC  Debs.,  vol.  109,  Written  Answers,  vol.  282:  28  January  1987) 

In  the  course  of  a  debate  on  the  subject  of  arms  sales  and  human 
rights,  the  Minister  of  State  for  Defence  Procurement,  Lord  Trefgarne, 
stated: 
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The  Government  of  course  are  firmly  committed  to  the  protection  and 
promotion  of  human  rights  and  fundamental  freedoms  and  deplore  all  violations 
throughout  the  world,  wherever  they  may  occur.  The  United  Kingdom  plays 
an  active  role  in  international  human  rights  fora,  including  the  LTited  Nations 
Commission  on  Human  Rights,  which  opened  its  43rd  annual  session  in  Geneva 
on  2nd  February  and  the  CSCE  Review  Conference  currently  under  way  in 
Vienna.  We  also  regularly  make  our  views  known  on  human  rights  issues 
when  meeting  Ministers  or  representatives  of  countries  where  such  violations 
occur. 

Our  human  rights  concerns  are  naturally  shared  by  our  partners  in  the 
European  Community.  In  recent  years  we  have  made  an  increasing  number  of 
joint  demarches  with  them  in  third  countries  and  have  expressed  our  joint 
concern  in  common  statements  at  the  LIN  and  in  the  CSCE.  Foreign  Ministers 
of  the  Twelve  set  out  their  principles  in  this  field  in  a  statement  issued  on  21st 
July  1986,  a  copy  of  which  is  in  your  Lordships’  Library. 

(HL  Debs.,  vol.  484,  cols.  632-3:  10  February  1987) 

In  a  speech  to  the  43rd  session  of  the  UN  Commission  of  Human 
Rights,  the  UK  representative,  Ms  Edna  Young,  stated  on  24  February 
1987: 

What  we  really  need  ...  is  the  total  elimination  of  the  practice  of  torture. 
This  is  why  general  acceptance  and  implementation  of  the  Convention  against 
Torture  and  Other  Cruel,  Inhuman  or  Degrading  Treatment  or  Punishment  is 
essential.  Its  adoption  by  the  General  Assembly  in  1984  was  a  major  advance 
in  the  setting  of  international  human  rights  standards,  even  if  torture  was  already 
prohibited  in  the  Universal  Declaration  and  the  International  Covenant  on 
Civil  and  Political  Rights.  The  evidence  before  us  shows  that  much  has 
still  to  be  done.  We  are  encouraged  to  learn  that  15  countries  have  already 
ratified  or  acceded  to  the  Convention,  and  that  it  may  soon  enter  into  force. 
We  ourselves  signed  the  Convention  shortly  after  it  was  opened  for  signature, 
and  wall  ratify  it  as  soon  as  we  have  ensured  that  all  our  legislative  and  other 
arrangements  accord  fully  with  the  provisions  of  the  Convention.  We  hope 
that  as  many  other  countries  as  possible  will  become  party  to  the  Convention 
without  delay. 

(Text  provided  by  the  Foreign  and  Commonwealth  Office;  see  also  E/CN. 
4/1987/SR.  34,  pp.  21-2) 

The  following  statement  was  delivered  on  6  May  1987  to  the  UN 
Economic  and  Social  Council  by  the  UK  representative,  Ms  Edna 
Young: 

Late  last  year  we  commemorated  the  twentieth  anniversary  of  the  adop¬ 
tion  by  the  General  Assembly  of  the  International  Covenant  on  Economic, 
Social  and  Cultural  Rights,  and  the  International  Covenant  on  Civil  and 
Political  Rights  and  its  Optional  Protocol.  Much  of  my  statement  today  will 
concentrate  on  how  we  should  try  to  secure  the  full  implementation  of  the 

Covenants.  .  , 

Mr  President,  the  Covenants  embody  centuries-old  aspirations  and  demands 
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for  protection  against  the  tyrannical  acts  of  governments:  for  freedom  of  assembly 
and  expression,  for  the  rule  of  law,  for  better  economic  and  social  conditions 
for  all.  In  the  Covenants  these  aspirations  and  demands  are  codified  as  human 
rights.  The  Covenants  proclaim  high  but  attainable  standards  for  the  protection 
and  promotion  of  human  rights,  to  which  all  states  should  conform.  They  help 
give  effect  to  the  commitment  in  Articles  55  and  56  of  the  Charter,  the 
commitment  to  make  the  promotion  of  human  rights  the  legitimate  and 
continuous  duty  of  the  international  community.  For  the  first  time,  machinery 
was  established  under  the  auspices  of  the  United  Nations  to  examine  the 
fulfilment  by  states  of  their  international  obligations  to  respect  and  to  guarantee 
the  relevant  human  rights  of  all  individuals  subject  to  their  jurisdiction.  My 
delegation  was  glad  to  hear  in  the  interesting  introductory  statements  by  the 
Deputy  Director  of  the  Centre  for  Human  Rights  that  more  States  have  become 
party  to  both  Covenants.  This  is  welcome  news.  We  would  again  urge  all  those 
countries  which  have  not  yet  done  so  to  consider  ratifying  or  acceding  to  the 
Covenants  and  the  Optional  Protocol  as  soon  as  possible,  so  that  they  may 
become  truly  universal. 

But,  Mr  President,  setting  standards  can  only  protect  human  rights  if 
the  standards  laid  down  are  respected.  Ratification  alone  is  not  enough: 
implementation  is  the  essential  task.  We  must  be  vigilant  to  defend  essential 
freedoms  where  they  exist,  and  make  practical  efforts  to  extend  them  elsewhere. 
States  Parties  to  the  Covenants  have  a  legal  obligation  to  ensure  that  their 
actions  are  in  line  with  the  provisions  of  the  Covenants.  And  at  the  international 
level  we  must  ensure  even  greater  observation  of  the  obligations  which  have 
been  freely  accepted. 

The  special  machinery  which  has  been  set  up  to  monitor  the  implementation 
of  the  standards  set  in  the  Covenants — the  Human  Rights  Committee  and  the 
recently  established  Committee  on  Economic,  Social  and  Cultural  Rights — is 
essential  to  the  full  implementation  of  the  Covenants,  and  needs  to  be  used  to 
best  effect. 

The  Human  Rights  Committee  has  consistently  made  an  important  contri¬ 
bution  to  the  implementation  process,  with  objective  examinations  of  the  reports 
submitted  by  States  Parties  to  the  International  Covenant  on  Civil  and  Political 
Rights.  Over  the  years  the  Committee  has  maintained  an  admirably  high 
standard  of  expertise  and  objectivity  which  has  gained  it  well-merited  respect 
and  prestige. 

At  this  session  the  Council  has  before  it  the  first  report  of  the  newly  established 
Committee  on  Economic,  Social  and  Cultural  Rights.  My  delegation  was 
active  in  the  establishment  of  this  Committee,  since  we  thought  it  right  that 
implementation  of  both  International  Covenants  should  be  monitored  by 
independent  experts  of  high  calibre.  The  report  of  the  new  Committee  contains 
some  useful  recommendations  in  particular  on  the  preparation  and  the  content 
of  reports  of  States  Parties.  These  should  enable  the  Committee  to  function 
more  effectively  in  future.  Another  element  which  would  be  of  assistance  to  the 
Committee  would  be  proper  access  to  it  for  non-governmental  organisations, 
including  the  submission  of  written  communications. 

(Text  provided  by  the  Foreign  and  Commonwealth  Office) 
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A  further  statement  on  this  subject  was  made  to  ECOSOC  on  18  May 
1987  by  the  UK  representative,  Mr  H.  Steel.  In  part  he  remarked: 

Any  consideration  of  the  work  done,  and  to  be  done,  by  the  United  Nations 
in  the  field  of  human  rights  naturally  takes  as  its  point  of  departure  our 
determination  and  commitment— a  determination  and  commitment  which 
are  recorded  in  the  Charter  itself — to  reaffirm  faith  in  fundamental  human 
rights  and  the  dignity  and  worth  of  the  human  person.  The  promotion  and 
encouragement  of  respect  for  human  rights  and  fundamental  freedoms  for 
all  is  one  of  the  basic  objectives  of  the  Linked  Nations.  It  is  one  which  all 
Member  States  have  pledged  themselves  to  achieve  through  joint  and  separate 
action. 

The  principal  mechanism  which  the  United  Nations  has  evolved  for  the 
achievement  of  this  objective  is  the  International  Bill  of  Human  Rights— that 
is  to  say,  the  Universal  Declaration  and  the  two  great  International  Covenants 
to  which  the  Universal  Declaration  led.  This,  together  with  various  related 
instruments  which  have  been  elaborated  over  the  years,  constitutes  an  integral 
system  which  is  the  essential  framework  for  the  protection  of  the  individual 
through  respect  for  all  his  rights.  This  conclusion  is  vividly  corroborated  by 
the  valuable  progress  report  on  the  in-depth  evaluation  of  the  human  rights 
programme  that  was  recently  submitted  by  the  Secretary  General  to  the 
Committee  for  Programme  and  Coordination  (document  E/AC. 5  1/ 1987/2).  The 
United  Kingdom,  for  its  part,  has  consistently  striven  for  the  full  implementation 
of  the  whole  International  Bill  of  Human  Rights. 

But  how,  Mr  Chairman,  have  we  set  about  putting  the  International  Bill  of 
Rights  into  effect?  Quite  rightly,  as  my  delegation  sees  it,  the  highest  priority 
in  the  human  rights  programme  has  been  given  to  the  implementation  of 
international  standards,  instruments  and  procedures.  Obviously,  the  setting  of 
standards  can  protect  human  rights  only  if  the  standards  laid  down  are  respected. 
Implementation  is  the  essential  task  for  Member  States,  and  monitoring  of  that 
implementation  is  the  essential  task  of  the  international  community.  The  special 
machinery  which  has  been  established  to  monitor  standards,  such  as  the  Human 
Rights  Committee,  the  Committee  on  the  Elimination  of  Discrimination  against 
Women,  and  the  Committee  on  the  Elimination  of  Racial  Discrimination,  is 
essential  to  the  full  implementation  of  those  instruments.  The  fact  that  the 
members  of  these  Committees  are  independent  experts  adds  considerably  to 
what  they  are  able  to  achieve.  It  is  for  this  reason,  amongst  others,  that  my 
delegation  welcomed  the  establishment  by  this  Council  in  1985  the  new 
Committee  on  Economic,  Social  and  Cultural  Rights.  We  are  impressed  by  the 
seriousness  with  which  its  members  have  addressed  their  task  and  we  note  that 
they  were  able  to  consider  a  large  number  of  reports  at  their  first  session.  We 
are  confident  that  the  example  of  other  bodies,  such  as  the  Human  Rights 
Committee,  will  enable  them  to  adopt  effective  and  appropriate  procedures  of 
their  own. 

While  the  United  Nations  is  of  course  the  principal  forum  for  international 
cooperation  in  the  promotion  of  human  rights,  international  cooperation  in  this 
field  is  by  no  means  limited  to  the  United  Nations.  On  the  contrary,  regional 
organisations  and  regional  instruments  have,  and  have  always  had,  an  important 
complementary  role  to  play.  One  such  regional  instrument— indeed,  the  earliest 
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regional  human  rights  instrument — is  the  European  Convention  on  the  Protec¬ 
tion  of  Human  Rights  and  Fundamental  Freedoms.  My  government  is  proud 
to  have  played  a  very  active  part  in  the  drafting  of  the  European  Convention 
which  is  far-reaching,  not  only  in  its  scope,  but  in  particular  in  its  enforcement 
machinery.  This  machinery  and  especially  its  optional  procedure  recognising 
the  right  of  individual  petition,  to  which  my  government  has  been  party  for 
over  20  years,  have  enabled  the  European  Convention  to  play  an  important 
part  in  the  guaranteeing  of  human  rights  and  fundamental  freedoms.  A  similar 
role  with  regard  to  economic  and  social  rights  is  played  by  the  European 
Social  Charter,  which  the  UK  ratified  in  1962.  In  fact  we  were  the  first 
country  to  do  so.  For  the  last  twelve  years,  my  government  has  also  been 
actively  involved  in  the  process  started  by  the  Conference  on  Security  and 
Cooperation  in  Europe,  where  the  promotion  of  human  rights  plays  an 
essential  part. 

But,  dedicated  though  my  government  is  to  the  effective  working  of  the 
European  Convention  and  to  these  other  instruments  that  I  have  just  cited,  we 
recognise  that  we  shall  always  have  much  to  learn  from  other  countries.  All 
regions,  w'ith  their  different  cultures  and  traditions,  can  bring  important  insights 
to  bear  in  this  area.  We  therefore  welcome  the  development  of  further  regional 
instruments,  most  recently  the  African  Charter  on  Human  and  Peoples’  Rights. 
This  came  into  force  last  October,  and  we  hope  that  more  countries  will  become 
party  to  it,  both  for  its  practical  effect  and  as  a  further  indication  of  their 
commitment  to  human  rights. 

Another  welcome  development  is  that  the  Commonwealth  Secretariat  has 
recently  established  a  Human  Rights  Unit  to  advise  Commonwealth  Govern¬ 
ments  of  developments  in  the  field  of  human  rights,  and  to  facilitate  exchanges 
of  information  and  experience  between  governments.  Such  cooperation  can  be 
crucial  in  assisting  governments  to  resolve  problems  of  human  rights  violations 
and  to  bring  about  the  speedy  restoration  of  human  rights.  The  United  Kingdom 
government  enjoys  close  links  with  the  Unit — this  is  of  course  facilitated  by  its 
being  located  in  London — and  we  count  it  a  privilege  to  do  what  we  can  to  aid 
it  in  its  efforts. 

Yet  another  important  aspect  of  implementation  and  monitoring  is  fact¬ 
finding.  This  is  an  area  in  which  the  Commission  on  Human  Rights  has  a 
central  role  to  play.  When  I  attended  part  of  the  43rd  session  of  the  Commission 
earlier  this  year,  I  was  deeply  impressed  by  the  serious  approach  adopted  by  all 
delegations  to  this  aspect  of  its  work.  Over  the  years  the  Commission  has 
established  a  formidable  system  of  fact-finding  and  reporting.  It  is  a  system 
which  comprises  a  number  of  mechanisms.  There  are  Special  Rapporteurs  and 
Special  Representatives  on  both  country  and  thematic  issues,  as  well  as  working 
groups  on  thematic  issues.  As  the  distinguished  representative  of  Belgium 
commented  in  her  statement  earlier  today,  the  system  has  proved  its  worth. 
Indeed,  it  is  through  those  mechanisms  that  the  Commission  is  able  to  deal 
with  some  of  its  most  important  and  difficult  work. 

(Text  provided  by  the  Foreign  and  Commonwealth  Office;  see  also  E/1987/SR. 
7,  pp.  6-7) 

In  a  speech  on  9  November  1987  in  plenary  session  of  the  UN  General 
Assembly,  the  representative  of  Denmark,  representing  the  twelve 
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member  States  of  the  European  Community,  including  the  LJK,  referred 
to  the  situation  in  Afghanistan  and  continued: 

The  Twelve  strongly  condemn  the  attacks  on  the  civilian  population  which  are 
irreconcilable  with  the  norms  of  international  behaviour  and  violate  fundamental 
human  rights. 

(Ibid.;  see  also  A/42/PV.  60,  p.  52) 

Speaking  to  the  UN  Third  Committee  on  19  November  1987,  the 
representative  of  Denmark,  on  behalf  of  the  twelve  member  States  of 
the  European  Community,  stated: 

The  Twelve  remain  gravely  concerned  at  the  human  rights  situation  in  Iran. 
We  reiterate  once  again  our  view'  that  Iran  is  legally  bound  to  respect  all 
provisions  of  the  Universal  Declaration  of  Human  Rights,  the  International 
Covenants  on  Human  Rights,  and  the  other  human  rights  instruments  to  which 
it  is  party.  There  can  be  no  justification  for  failing  to  live  up  to  all  these 
obligations.  International  law'  cannot  tolerate  a  selective  approach  to  obliga¬ 
tions  prescribed  in  internationally  binding  instruments.  Unfortunately,  there 
continue  to  be  reports  of  summary  and  arbitrary  executions,  of  the  use  of 
torture,  and  of  arbitrary  detention.  Persons  perceived  as  opponents  of  the  regime 
are  subjected  to  persecution.  Such  treatment  is  accorded  in  particular  to  minority 
groups,  such  as  the  Baha’is,  who  are  subjected  to  systematic  and  harsh 
discrimination  solely  because  of  their  faith.  The  situation  is  further  aggravated 
by  the  lack  of  an  independent  judiciary  and  the  widespread  absence  of  a  fair 
trial.  The  Twelve  are  also  concerned  that  children  are  conscripted  and  sent  into 
battle. 

(Ibid.;  see  also  A/C.  3/42/SR.  52,  p.  5) 

Speaking  in  a  debate  on  the  subject  of  apartheid  in  plenary  session  of 
the  UN  General  Assembly,  the  representative  of  Denmark,  on  behalf  of 
the  twelve  member  States  of  the  European  Community,  stated  on  18 
November  1987: 

It  is  a  flagrant  violation  of  the  human  rights  and  fundamental  freedoms  set 
out  in  the  Charter  of  the  United  Nations  and  in  the  Universal  Declaration  of 
Human  Rights  to  which  the  Twelve  attach  the  highest  importance. 

(Ibid.;  see  also  A/42/PV.  74,  p.  41) 

In  the  course  of  a  speech  to  the  Third  Committee  of  the  UN  on  23 
November  1987,  the  UK  representative,  Mr  J.  Birch,  stated: 

The  Universal  Declaration  is  accepted  by  all  States  as  an  authoritative 
statement  of  human  rights  and  fundamental  freedoms.  It  has  been  the  inspiration 
and  the  foundation  not  only  of  the  two  International  Covenants  and  the  other 
United  Nations  human  rights  instruments  but  also  of  regional  instruments 
including  the  European  Convention  for  the  Protection  of  Human  Rights  and 
Fundamental  Freedoms. 

We  have  long  since  passed  the  stage  when  any  nation  can  justifiably  claim 
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immunity  under  Article  2(7)  of  the  Charter  from  international  scrutiny  and 
concern  about  violations  of  the  human  rights  of  its  citizens.  There  is  now  general 
acceptance  of  the  commitment  in  the  Charter  and  the  Universal  Declaration 
that  the  promotion  of  human  rights  is  the  legitimate  and  continuous  duty  of 
the  international  community. 

(Text  provided  by  the  Foreign  and  Commonwealth  Office;  see  also  A/C. 
3/42/SR.  55,  pp.  12-13) 

Later  in  his  speech,  Mr  Birch  observed: 

The  provision  for  individuals  to  seek  redress  in  the  domestic  courts,  should 
they  believe  their  rights  have  been  violated,  is  a  crucial  step  in  providing  solid 
guarantees  for  the  protection  of  human  rights.  But  it  is  not  always  enough.  The 
distinguished  representative  of  Denmark  referred  in  his  statement  to  the 
European  Convention  for  the  Protection  of  Human  Rights  and  Fundamental 
Freedoms,  and  in  particular  to  its  enforcement  machinery,  including  the  optional 
procedure  providing  for  the  right  of  individual  petition.  My  government  attaches 
considerable  importance  to  this  procedure,  which  allows  any  individual  within 
the  jurisdictions  of  the  States  Parties  to  the  Convention  the  means  to  seek  legal 
redress  beyond  his  domestic  legal  system,  should  he  believe  that  his  human 
rights  have  been  violated.  My  government  has  accepted  both  the  right  of 
individual  petition  to  the  European  Commission  of  Human  Rights,  and  the 
compulsory  jurisdiction  of  the  European  Commission  of  Human  Rights  for  over 
20  years.  We  look  forward  to  the  day  when  many  more  states  provide  access  for 
all  their  citizens  to  a  redress  procedure  of  this  kind. 

(Ibid.) 

Part  Five:  IV.  Organs  of  the  State — diplomatic  agents  and  missions 

In  moving  the  second  reading  in  the  House  of  Lords  of  the  Diplomatic 
and  Consular  Premises  Bill,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  Baroness  Young,  stated: 

The  Bill,  which  was  foreshadowed  in  the  1985  White  Paper  on  diplomatic 
immunities  and  privileges,  is  about  the  control  of  diplomatic  and  consular 
premises  in  this  country.  I  hope  that  when  I  have  explained  its  purposes  and 
outlined  its  contents  your  Lordships  will  agree  that  it  is  both  a  useful  and  a 
necessary  Bill. 

At  present,  there  are  no  legislative  powers  to  prevent  diplomatic  missions 
from  establishing  their  premises  in  any  part  of  the  capital,  nor  are  there  powers 
to  acquire  the  title  of  former  diplomatic  premises  which  remain  empty  for  long 
periods  and  cause  environmental,  health,  security  and  other  hazards. 

The  problems  which  arise  from  the  absence  of  legislative  powers  fall  broadly 
into  four  categories.  First,  we  cannot  prevent  diplomatic  missions  setting  up 
their  offices  in  sensitive  parts  of  the  capital;  for  example,  near  the  Palace  of 
Westminster  or  the  Royal  palaces.  However  blameless  and  friendly  the  mission, 
it  is  a  fact  of  life  that  today  any  mission  can  attract  crowds  which  are  noisy  or 
even,  regrettably,  violent.  This  would  clearly  be  inappropriate  in  some  parts  of 
London. 

Secondly,  there  is  no  way  of  dealing  with  diplomatic  premises  which  remain 


INTERNATIONAL  LAW  1987 


54 


empty,  sometimes  for  years,  because  the  government  which  owns  them  cannot, 
or  will  not,  dispose  of  them.  I  am  thinking  particularly  of  the  former  Cambodian 
premises  in  St.  John’s  Wood  which  have  been  occupied  since  1976  by  squatters. 
Thirdly,  at  present  we  would  be  unable  to  remove  diplomatic  status  from 
premises  which  were  being  misused.  I  have  in  mind  here  evidence  over  a  long 
period  of  time  that  a  mission  was  being  used,  for  instance,  in  support  of  terrorist 
activity.  Fourthly,  at  present  we  are  unable  to  retaliate  in  kind  if  an  overseas 
government  insists  that  we  move  from  existing  premises  or  withholds  consent 
for  the  acquisition  of  new  premises. 

The  Bill  before  the  House  would  now  provide  the  powers  to  meet  the  needs 
that  I  have  described.  It  would  enable  the  Foreign  Secretary  to  require 
diplomatic  missions  to  obtain  his  express  consent  before  any  office  premises 
acquired  by  them  could  be  regarded  as  diplomatic  premises  and  therefore 
entitled  under  the  Diplomatic  Privileges  Act  to  inviolability  and  rating  relief. 
It  also  empowers  him  to  acquire  the  title  of  premises  formerly  used  for  the 
purposes  of  a  diplomatic  mission  which  the  government  concerned  refuses  to 
dispose  of.  The  Foreign  Secretary  would  then  sell  the  premises  and  remit  the 
proceeds  to  the  foreign  government  in  question. 

Many  countries,  including  the  United  States,  already  have  in  place  powers 
of  the  kind  I  have  described.  The  measure  would  simply  bring  us  into  line  with 
them. 

In  all  cases  the  Foreign  Secretary  could  only  give  or  withdraw  consent  or 
acquire  the  title  of  any  premises  if  he  was  satisfied  that  to  do  so  was  permissible 
under  international  law.  I  emphasise  that  the  Government  are  fully  aware  of 
their  obligations  under  the  Vienna  Convention  on  Diplomatic  Relations  and 
regard  the  powers  in  the  Bill  as  fully  consistent  with  them. 

(HL  Debs.,  vol.  487,  cols.  804-5:  14  May  1987) 

Following  the  entry  into  force  of  some  parts  of  the  Act  on  1 1  June 
1987,  the  Vice-Marshal  of  the  Diplomatic  Corps  addressed  the  following 
note,' dated  7  August  1987,  to  the  diplomatic  missions  in  London: 

DIPLOMATIC  AND  CONSULAR  PREMISES  ACT  1987 

The  Diplomatic  and  Consular  Premises  Act  received  the  Royal  Assent  on  15 
May.  May  I  now  write  to  draw  your  attention  to  Section  1  of  the  Act  (a  copy 
of  which  I  enclose).  Its  purpose  is  to  define  what  land  in  the  UK  is  henceforth 
to  be  considered  diplomatic  and  consular  premises.  Under  Section  1(1)  of  the 
Act,  if  a  State  desires  that  land  should  be  diplomatic  or  consular  premises,  it 
will’ have  to  apply  to  the  Secretary  of  State  for  his  consent.  However,  by  virtue 
of  Section  1(2),  such  an  application  will  not  be  necessary  if  the  Secretary  ot 
State  accepts  land  as  diplomatic  or  consular  premises  immediately  before  Section 
1  comes  into  force.  You  will  note  that  the  Secretary  of  State  may  withdraw  his 
acceptance  or  consent  to  land  being  used  as  diplomatic  or  consular  premises, 
under  Section  1(3),  but  must  first  satisfy  himself  that  to  do  so  is  permissible 
under  international  law,  by  virtue  of  Section  1(4).  However,  Missions  will,  in 
accordance  with  Section  1(6),  have  to  notify  Protocol  Department  in  future  it 
they  intend  to  cease  using  land  as  diplomatic  or  consular  premises. 

Attached  to  this  letter  is  a  list  of  premises  we  currently  believe  to  be  the 
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diplomatic  or  consular  premises  of  your  Mission.  I  would  be  grateful  if  you 
would  let  us  know  by  18  September  whether  you  consider  this  list  accurate  in 
all  details.  If  I  have  not  heard  from  you  by  that  date,  I  am  sure  you  will 
understand,  given  the  need  to  bring  the  Act  into  force,  if  I  take  the  absence  of 
a  reply  to  indicate  that  you  are  content  with  the  list  we  have  prepared.  After  18 
September  I  will  write  again  with  a  list  (suitably  amended  if  necessary) 
confirming  which  land  the  Secretary  of  State  accepts  as  diplomatic  or  consular 
premises  for  the  purposes  of  Section  1(2)  of  the  Act.  Section  1  of  the  Act  will 
subsequently  be  brought  into  force  by  order.  Thereafter  each  Mission  will  have 
to  apply,  by  means  of  a  designated  form,  for  the  Secretary  of  State’s  consent  to 
land  being  diplomatic  or  consular  premises.  I  shall  set  out  the  procedure  for 
this  at  a  later  date. 

(Text  provided  by  the  Foreign  and  Commonwealth  Office) 

In  reply  to  a  question,  the  Minister  of  State  for  Defence  Procurement 
wrote: 

The  diplomatic  status  of  an  individual  depends  upon  whether  he  or  she  has 
been  validly  appointed  as  a  member  of  the  staff  of  a  diplomatic  mission.  We 
announced  in  the  1985  White  Paper  on  Diplomatic  Immunities  and  Privileges 
that  we  have  revised  and  strengthened  our  requirements  and  procedures  on  the 
notification  of  such  staff.  Missions  are  well  aware  of  these.  Disputes  are  rare 
and  would,  if  need  be,  have  to  be  resolved  in  the  courts. 

(HL  Debs.,  vol.  489,  col.  no:  21  October  1987) 

Part  Five:  VII.  Organs  of  the  State — armed  forces 

(See  also  Part  Five:  VIII.  B.  (item  of  December  1987,  paragraph  12), 
below) 

In  reply  to  a  question  on  the  subject  of  US  bases  in  the  UK,  the 
Minister  of  State  for  the  Armed  Forces  wrote: 

The  Churchill/Truman  understanding  of  1952  reaffirmed  that  the  use  of  these 
bases  in  an  emergency  would  be  a  matter  for  joint  decision  by  Her  Majesty’s 
Government  and  the  United  States  Government  in  the  light  of  the  circumstances 
prevailing  at  the  time.  Appropriate  arrangements  exist  to  cover  both  conventional 
and  nuclear  United  States  forces,  whether  under  national  or  NATO  command. 
These  arrangements  are  classified. 

(HC  Debs.,  vol.  hi,  Written  Answers,  col.  220:  24  February  1987) 

In  moving  the  approval  of  the  draft  International  Headquarters  and 
Defence  Organizations  (Designation  and  Privileges)  (Amendment)  Order 
the  Minister  of  State  for  Defence  Procurement,  Lord  Trefgarne, 

stated: 

^  It  may  also  be  convenient  if  I  were  to  speak  at  the  same  time  to  the  Visiting 
Forces  and  International  Headquarters  (Application  of  Law)  (Amendment) 
Order  1987  because  these  two  draft  orders  are  complementary. 
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Headquarters  United  Kingdom  Air  was  first  established  as  a  NATO  major 
subordinate  command  in  1975  and  since  then  has  been  manned  by  personnel 
from  Headquarters  Royal  Air  Force  Strike  Command.  It  has  now  been  decided 
to  bring  this  Headquarters  into  line  with  other  major  subordinate  commands 
by  establishing  a  small  international  staff  to  integrate  the  command  more  closely 
with  NATO,  which  has  agreed  to  provide  funding  for  the  measure.  We  are  also 
taking  the  opportunity  to  designate  the  Commander  Submarines  Eastern  Atlantic 
as  an  international  headquarters  following  the  granting  of  international  status 
by  the  NATO  Defence  Planning  Council  in  1982. 

The  International  Headquarters  and  Defence  Organisations  (Designation  and 
Privileges)  Order  1965  designated  the  headquarters  for  the  three  major  NATO 
headquarters  and  three  subordinate  NATO  commanders,  and  also  the  NATO 
Channel  Committee  at  Northwood,  and  conferred  on  them  such  capacities, 
immunities  and  privileges  as  are  needed  to  achieve  their  efficient  organisation 
and  operation.  The  effect  of  the  first  draft  order  is  to  add  Headquarters  United 
Kingdom  Air  and  the  Commander  Submarines  Eastern  Atlantic  to  the  list  o 

subordinate  headquarters  covered  by  the  1965  order. 

The  second  draft  order  similarly  amends  the  Visiting  Forces  and  International 
Headquarters  (Application  of  Law)  Order  1965.  This  order  was  made  under 
Section  8  of  the  Visiting  Forces  Act  1952  which  provides  for  the  application  to 
visiting  forces  of  law  relating  to  home  forces. 

(HL  Debs.,  vol.  486,  cols.  298-9:  26  March  1987;  see  also  HC  Debs.,  vol.  114, 
cols.  418,  423-4:  8  April  1987) 


In  reply  to  a  question  asking  for  a  list  of  all  formal  arrangements 
currently  in  force  between  the  UK  and  the  USA  for  military  bases  and 
facilities  in  the  UK  and  its  territorial  sea,  the  Minister  of  State  for  the 
Armed  Forces  wrote: 


From  the  information  that  is  readily  available,  is  unclassified  and  can  be 
released  without  incurring  disproportionate  costs  I  can  list  the  following 
agreements. 


a. 

b. 


c. 

d. 


e. 

f. 


g- 

h. 


The  Churchill/Truman  understanding  1952; 

Exchange  of  notes  relating  to  the  sale  of  tobacco  by  the  United  States 
Government  and  the  construction  of  housing  and  community  facilities  by 
HM  Government  1956; 

Memorandum  of  agreement  on  Fylingdales  BMEWS  i960; 

Agreement  on  the  use  of  Holy  Loch  i960; 

Lines  of  communication  arrangement  1 973 5 

Memorandum  of  understanding  on  the  use  of  Royal  Air  Force  bases  by 
United  States  Air  Forces  operational  units  1974; 

USAF  Rapier  MOU  1981; 

Memorandum  of  understanding  concerning  ground-launched  cruise 

Memorandum  of  understanding  on  the  modernisation  of  the  BMEWS, 
RAF  Fylingdales  1986. 


(HC  Debs.,  vol.  1 1 5 ,  Written  Answers,  col.  530:  7  May  1987) 
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In  reply  to  a  question  asking  for  similar  information  in  respect  of 
British  territory  outside  the  UK,  the  same  Minister  wrote: 

US  military  facilities  exist  at  Ascension  Island,  Bermuda  and  Diego  Garcia 
under  the  following  instruments  respectively: 

Agreement  between  the  Government  of  the  United  Kingdom  of  Great 
Britain  and  Northern  Ireland  and  the  Government  of  the  United  States 
of  America  concerning  the  extension  of  the  Bahamas  Long  Range 
Proving  Ground  by  the  Establishment  of  Additional  Sites  in  Ascension 
Island. 

Dated  25  June  1956. 

Treaty  Series  No.  25  (1956). 

Command  9810. 

Agreement  between  the  governments  of  the  United  Kingdom  and  the 
United  States  of  America  relating  to  the  Bases  Leased  to  the  United  States 
of  America  and  Exchanges  of  Notes. 

Dated  27  March  1941. 

Treaty  Series  No.  2  (1941). 

Command  6259. 

Exchange  of  Notes  between  the  Government  of  the  United  Kingdom  of 
Great  Britain  and  Northern  Ireland  and  the  Government  of  the  United  States 
of  America  concerning  a  United  States  Navy  Support  Facility  on  Diego 
Garcia,  British  Indian  Ocean  Territory  (The  Diego  Garcia  Agreement  1976). 

Dated  25  February  1976. 

Treaty  Series  No.  19  (1976). 

Command  6413. 

Subsequent  exchanges  for  Ascension  Island  and  Bermuda  respectively 
are: 

Exchange  of  Notes  between  the  Government  of  the  United  Kingdom  of 
Great  Britain  and  Northern  Ireland  and  the  Government  of  the  LInited  States 
of  America  concerning  the  Practical  Application  of  the  Agreement  of  June 
25>  *956  f°r  the  Addition  to  the  Bahamas  Long  Range  Proving  Ground  of 
Sites  in  Ascension  Island. 

Dated  24-25  August  1959. 

Treaty  Series  No.  77  (1959). 

Command  867. 

Exchange  of  Notes  between  the  Government  of  the  United  Kingdom  of 
Great  Britain  and  Northern  Ireland,  and  the  Government  of  the  United 
States  of  America  concerning  the  use  of  the  Airfield  at  Wideawake  in  Ascension 
Island  by  aircraft  of  the  Royal  Air  Force. 

Dated  29  August  1962. 

Treaty  Series  No.  71  (1962). 

Command  1869. 

Exchange  of  Notes  between  the  Government  of  the  United  Kingdom  of 
Great  Britain  and  Northern  Ireland  and  the  Government  of  the  United  States 
of  America  concerning  the  Establishment  on  Ascension  Island  of  an  Additional 
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Facility  to  be  operated  for  the  United  States  National  Aeronautics  and  Space 
Administration. 

Dated  7  July  1965. 

Treaty  Series  No.  74  (1965). 

Command  2761 . 

Exchange  of  Notes  between  the  Government  of  the  United  Kingdom  of 
Great  Britain  and  Northern  Ireland  and  the  Government  of  the  United  States 
of  America  concerning  Facilities  for  LInited  States  Forces  on  Ascension 
Island. 

Dated  30  March  1973. 

Treaty  Series  No.  55  (1973). 

Command  5311. 

Exchange  of  Notes  between  the  Government  of  the  United  Kingdom  of 
Great  Britain  and  Northern  Ireland  and  the  Government  of  the  LInited  States 
of  America  regarding  arrangements  for  the  use  by  United  Kingdom  Forces 
of  Military  Facilities  on  Ascension  Island. 

Dated  25  March  1985. 

Treaty  Series  No.  39  (1985). 

Command  9590. 

Exchange  of  Notes  between  the  Government  of  the  United  Kingdom  of 
Great  Britain  and  Northern  Ireland  and  the  Government  of  the  United  States 
of  America  modifying  the  Leased  Bases  Agreement  of  27th  March  1941. 

Dated  19  July-i  August  1950. 

Treaty  Series  No.  65  (1950). 

Command  8076. 

Exchange  of  Notes  between  the  Government  of  the  LInited  Kingdom  of 
Great  Britain  and  Northern  Ireland  and  the  Government  of  the  United  States 
of  America  regarding  additional  Civil  Airport  facilities  at  the  United  States 
Kindley  Air  Force  Base,  Bermuda. 

Dated  4  June  1968. 

Treaty  Series  No.  80  (1968). 

Command  3753. 

Exchange  of  Notes  between  the  Government  of  the  United  Kingdom  of 
Great  Britain  and  Northern  Ireland  and  the  Government  of  the  United  States 
of  America  amending  and  supplementing  the  Agreement  of  27  March  I94L 
as  amended,  regarding  Leased  Naval  and  Air  Bases  on  Bermuda. 

Dated  5-6  December  1978. 

Treaty  Series  No.  46  (1979). 

Command  7561. 

Exchange  of  Notes  between  the  Government  of  the  United  Kingdom  of 
Great  Britain  and  Northern  Ireland  and  the  Government  of  the  United 
States  of  America  further  amending  and  supplementing  the  Agreement  of 
27  March  1941,  as  amended,  regarding  Leased  Naval  and  Air  Bases  on 

Bermuda. 

Dated  7  March  1985. 

Treaty  Series  No.  46  (1985). 

Command  9607. 


546 


UNITED  KINGDOM  MATERIALS  ON 


Her  Majesty’s  Government  provide  certain  administrative  and  logistic  support 
within  the  terms  of  these  agreements. 

(HC  Debs.,  vol.  115,  Written  Answers,  cols.  570-2) 

Part  Five:  VIII.  A.  Organs  of  the  State — Immunity  of  organs  of  the 
State — diplomatic  and  consular  immunity 

(See  also  Part  Five.  VII.  (item  of  26  March  1987),  above) 

In  reply  to  questions  about  the  circumstances  in  which  the  husband 
of  a  US  diplomat  in  London  was  sent  home  following  the  refusal  of  the 
US  Government  to  waive  diplomatic  immunity,  the  Parliamentary 
LTnder-Secretary  of  State,  Foreign  and  Commonwealth  Office,  wrote  the 
following  series  of  answers: 

The  alleged  offender  was  James  Ingley,  husband  of  Jane  Ingley  who  had 
diplomatic  immunity.  According  to  police  reports  we  received  on  20  December 
1985,  he  exposed  himself  to  a  girl  of  six  and  committed  other  acts  in  her  presence 
on  one  occasion  in  October  1985.  There  was  no  rape  or  violence.  In  the  absence 
of  immunity  we  understand  Ingley  would  have  been  charged  with  committing 
an  act  of  gross  indecency  under  Section  1  of  the  Indecency  with  Children  Act 
i960. 

We  expressed  our  concern  to  the  American  Embassy  on  23  December  and 
asked  them  to  waive  Ingley’s  immunity.  They  refused  the  request  on  24 
December  but  sent  Mr.  and  Mrs.  Ingley  back  to  the  United  States  on  the  same 
day.  The  embassy  deplored  the  incident.  They  subsequently  told  us  that  Mr. 
Ingley  had  undergone  medical  treatment. 

The  Vienna  convention  provides  that  members  of  the  family  of  a  diplomat 
or  of  a  member  of  the  administrative  and  technical  staff  forming  part  of  his 
household  enjoy  immunity  from  the  criminal  jurisdiction  of  the  receiving  State. 
We  regard  this  as  including  the  spouse,  children  under  18,  and  a  few  other 
relations,  in  exceptional  circumstances.  It  is  for  the  courts  to  decide  on  doubtful 
cases. 

We  ask  for  waiver  of  diplomatic  immunity  in  serious  cases  as  defined  in 
the  White  Paper  on  ‘Diplomatic  Immunities  and  Privileges’.  An  overseas 
Government  may  not  wish  to  grant  it  as  they  are  entitled  to  do  under  the  Vienna 
Convention  on  Diplomatic  Relations.  In  such  cases  we  require  the  prompt 
removal  of  the  alleged  offender. 

(Ibid.,  vol.  108,  Written  Answers,  col.  672:  22  January  1987) 

In  reply  to  a  further  question  on  the  same  subject,  the  Prime  Minister 
wrote: 

The  Government  and  the  Foreign  Affairs  Committee  of  the  House  of 
Commons  both  reviewed  the  Vienna  convention  on  diplomatic  relations  and 
abuse  of  diplomatic  immunities  and  privileges  in  1984-85.  The  Government 
agreed  (Cmnd.  9697)  with  the  Committee’s  recommendation  that  they  should 
apply  the  Vienna  convention  more  firmly.  That  is  now  our  policy.  The  diplomatic 
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corps  is  well  aware  that  in  the  absence  of  a  waiver  of  immunity  we  require  the 
immediate  withdrawal  of  alleged  serious  offenders. 

(Ibid.,  vol.  108,  Written  Answers,  col.  767:  23  January  1987) 

In  reply  to  further  questions  on  the  same  subject,  the  Parliamentary 
Under-Secretary  of  State,  Foreign  and  Commonwealth  Office,  wrote: 

During  the  last  five  years  the  waiver  of  diplomatic  immunity  for  officials  or 
dependants  serving  overseas  has  been  agreed  on  28  occasions,  25  of  which 
involved  the  appearance  of  an  officer  or  dependant  in  court  as  a  witness.  The 
remaining  three  involved  minor  traffic  offences  committed  by  an  officer  or  a 
dependant. 

During  the  same  period,  the  FCO  did  not  waive  immunity  on  four  occasions 
because  it  was  considered  inappropriate  for  an  officer  to  appear  in  an  official 
capacity  as  a  witness  in  a  civil  case.  On  two  occasions,  both  involving  officers 
in  alleged  motoring  offences,  it  was  decided  that  waiver  of  immunity  would  be 
inappropriate  and  the  officers  were  withdrawn  from  post. 

There  has  been  one  instance  where  a  foreign  Government  agreed  to  waive 
immunity  in  connection  with  a  drugs  charge.  The  diplomat  concerned  was  tried 

and  acquitted.  .  . 

According  to  our  records,  waivers  have  been  granted  in  an  additional  24  cases 

to  allow  members  of  missions  to  appear  in  court  as  a  witness. 

(Ibid.,  vol.  109,  Written  Answers,  col.  42:  26  January  1987;  see  also  ibid.,  col. 

42/:  30  January  1987) 

In  reply  to  a  further  question  on  the  same  subject,  the  Minister  of 
State,  Home  Office,  wrote  in  part: 

The  Department  received  a  report  of  the  incident  two  days  after  the  police 
interview  with  Mr.  James  Ingley  on  18  December  1985.  No  claim  to  immunity 
was  made  at  that  time,  but  police  inquiries  had  meanwhile  established  entitlement 
to  immunity  and  Mr.  Ingley  was  accordingly  released  on  the  same  day. 

We  understand  that  Mr.  Ingley  no  longer  has  immunity,  and  the  alleged 
offence  is  extraditable  under  the  United  States-United  Kingdom  extradition 
treaty.  The  Crown  Prosecution  Service  was  asked  to  consider  the  evidence. 
However,  the  Director  of  Public  Prosecutions  has  now  decided  that  the  evidence 
is  insufficient  for  a  prosecution,  and  therefore  no  basis  for  an  extradition  request 

exists. 

(Ibid.,  vol.  109,  Written  Answers,  col.  774:  5  February  1987) 

On  5  February  1987,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  Mrs  Lynda  Chalker,  wrote  to  Mr  Bruinvels  MP  as  follows: 

In  Tim  Eggar’s  Answer  to  your  Parliamentary  Question  of  22  January  he 
undertook  to  let  you  have  further  information  about  occasions  when  a  foreign 
Government  has  refused  to  waive  the  immunity  of  diplomats  alleged  to  have 
committed  serious  offences.  ... 

Your  question  was  confined  to  alleged  serious  offences  carrying  a  minimum 
prison  sentence  of  3  years.  In  fact  I  understand  that  the  various  Acts  covering 
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criminal  offences  provide  only  for  maximum  sentences,  not  minimum  ones. 
Over  the  past  five  years,  therefore,  taking  your  Question  to  refer  to  waivers 
requested  and  refused  for  offences  which  could  attract  a  penalty  of  at  least  three 
years,  there  have  been  eleven  such  cases  since  the  beginning  of  1982.  We  have 
requested  waivers  in  connection  with  alleged  offences  of  shoplifting  and  theft 
(7  cases),  indecent  assault  (1),  grievous  bodily  harm  (1),  assault  occasioning 
actual  bodily  harm  (1)  and  criminal  damage  (1).  Each  of  these  carries  a  maximum 
penalty  of  more  than  three  years,  though  of  course  many  sentences  would  be 
for  shorter  periods  than  this.  Gross  indecency  towards  a  child  under  14  of  either 
sex  carries  a  maximum  penalty  of  only  two  years;  the  American  case  which  has 
recently  received  so  much  publicity  does  not  therefore  fall  into  the  category 
covered  by  your  Question.  Nor  do  drunken  driving  offences,  which  carry  a 
maximum  sentence  of  six  months  (plus  a  fine  and  mandatory  disqualification). 

(Reproduced  in  HC  Debs.,  vol.  110,  Written  Answers,  col.  400:  13  February 
1987) 

On  6  June  1986,  the  Government  of  Qatar  deposited  with  the 
Secretary-General  of  the  UN  its  instrument  of  accession  to  the  Vienna 
Convention  on  Diplomatic  Relations,  1961.  The  instrument  contained 
the  following  reservations: 

I)  On  Article  27,  para.  3: 

The  Government  of  the  State  of  Qatar  reserves  its  right  to  open  a  diplomatic 
bag  in  the  following  two  situations: 

1 .  The  abuse,  observed  in  flagrante  delicto ,  of  the  diplomatic  bag  for  unlawful 
purposes  incompatible  with  the  aims  of  the  relevant  rule  of  immunity,  by 
putting  therein  items  other  than  the  diplomatic  documents  and  articles  for 
official  use  mentioned  in  para.  4  of  the  said  article,  in  violation  of  the  obligations 
prescribed  by  the  Convention  and  by  international  law  and  custom. 

In  such  a  case  both  the  Foreign  Ministry  and  the  Mission  concerned  will  be 
notified.  The  bag  will  not  be  opened  except  with  the  approval  by  the  Foreign 
Ministry. 

The  contraband  articles  will  be  seized  in  the  presence  of  a  representative  of 
the  Ministry  and  the  Mission. 

2.  The  existence  of  strong  indications  or  suspicions  that  the  said  violations 
have  been  perpetrated. 

In  such  a  case  the  bag  will  not  be  opened  except  with  the  approval  of  the 
Foreign  Ministry  and  in  the  presence  of  a  member  of  the  Mission  concerned. 
If  permission  to  open  the  bag  is  denied  it  will  be  returned  to  its  place  of  origin. 

II)  On  Article  37,  para.  2: 

The  State  of  Qatar  shall  not  be  bound  by  para.  2  of  Article  37. 

III)  Accession  to  this  Convention  does  not  mean  in  any  way  recognition  of 
Israel  and  does  not  entail  entering  with  it  into  any  transactions  regulated  by 
this  Convention. 

In  accordance  with  paragraph  2  of  article  51,  the  Convention  will  enter  into 

force  for  Qatar  on  6  July  1986,  i.e.  on  the  thirtieth  day  after  the  deposit  of  its 
instrument. 
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On  18  February  1987,  the  Permanent  Representative  of  the  UK  to 
the  UN  in  New  York,  Sir  John  Thomson,  communicated  the  following 
letter  to  the  Secretary  General: 

The  Government  of  the  United  Kingdom  of  Great  Britain  and  Northern 
Ireland  wish  to  place  on  record  that  they  do  not  regard  as  valid  the  reservations 
to  paragraph  3  of  Article  27,  and  to  paragraph  2  of  Article  37,  of  the  Vienna 
Convention  on  Diplomatic  Relations  made  by  the  Government  of  the  State  of 
Qatar. 

(Texts  provided  by  the  Foreign  and  Commonwealth  Office) 

The  Protocol  Department  of  the  Foreign  and  Commonwealth  Office 
issued  a  document,  dated  March  1987,  entitled  Diplomatic  Privileges 
and  Immunities :  Memorandum  describing  the  Practice  of  Her  Majesty's 
Government  in  the  United  Kingdom.  The  document  carries  on  its  cover 
the  following  statement: 

This  Memorandum  is  compiled  for  information  only  and  cannot  be  regarded 
as  exhaustive.  It  does  not  commit  Her  Majesty’s  Government  in  any  way,  nor 
does  it  purport  to  constitute  an  authoritative  statement  of  the  legal  position; 

The  text  of  the  document  reads  as  follows: 

MEMORANDUM  ON  DIPLOMATIC  PRIVILEGES  AND 
IMMUNITIES  IN  THE  UNITED  KINGDOM 


General 

In  the  preamble  to  the  Vienna  Convention  on  Diplomatic  Relations  the  States 
parties  to  the  Convention  acknowledge  that  the  purpose  of  diplomatic  privileges 
and  immunities  is  not  to  benefit  individuals,  but  to  ensure  the  efficient  perform¬ 
ance  of  the  functions  of  diplomatic  missions  as  representing  States.  The  individ¬ 
ual  enjoying  the  specially  privileged  status  and  treatment  for  which  the 
Convention  provides  is  therefore  under  a  special  obligation  to  observe  discretion 
in  the  exercise  of  his  privileges  and  in  reliance  upon  his  immunities  particularly 
in  dealing  w'ith  non-privileged  persons,  with  whom  disputes  may  from  time  to 
time  arise  which  cannot  be  resolved  by  reference  to  a  court  of  law  in  the  ordinary 
way. 

2.  The  Foreign  and  Commonwealth  Office  are  ready  at  all  times  to  assist  and 
advise  missions  in  matters  of  this  kind  and  to  lend  their  good  offices  in  the  solution 
of  any  difficulties  arising.  They  would  greatly  appreciate  the  co-operation  ot 
missions  in  making  their  view  of  the  nature  of  diplomatic  privileges  and  immuni¬ 
ties  widely  known  to  the  staff  concerned. 

3.  The  attention  of  Missions  is  drawn  to  the  Memorandum  of  personal  guid¬ 
ance  for  all  diplomats  taking  up  posts  in  London,  which  was  sent  to  Heads  of 
Mission  under  cover  of  Sir  Antony  Acland  s  letter  of  22  April  1985.  A  copy  is 
attached  at  Annex  F. 

United  Kingdom  Law 

4.  The  law  of  the  United  Kingdom  on  diplomatic  privileges  and  immunities 
is  contained  mainly  in  the  Diplomatic  Privileges  Act  1964.  .  .  .  Certain  other 
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LInited  Kingdom  legislation  is  also  relevant  to  the  Diplomatic  Corps,  as  explained 
below. 

^  5.  The  Act  gives  the  force  of  law  to  the  relevant  provisions  of  the  Vienna 
Convention  on  Diplomatic  Relations,  which  are  set  out  in  Schedule  1  of  the  Act. 
The  Act  applies  to  every  diplomatic  mission,  whether  or  not  the  State  represented 
by  the  mission  is  a  party  to  the  Convention.  The  Act  also  covers  certain  matters 
incidental  to  the  implementation  of  these  provisions. 

6.  The  Act  applies  to  all  Commonwealth  and  foreign  missions  in  London  but 
does  not  apply  to  international  organisations  and  persons  connected  with  them 
(to  whom  the  International  Organisations  Act  1968,  as  amended,  applies),  nor 
to  consular  offices  or  Commonwealth  representatives  of  comparable  status  (to 
whom  the  Consular  Relations  Act  1968,  as  amended,  applies). 

7.  The  Articles  of  the  Convention  not  included  in  Schedule  1  to  the  Act  do 
not  gi\  e  rise  to  rights  and  obligations  enforceable  in  domestic  courts  and  hence 
were  not  apt  to  be  given  the  force  of  law  in  the  United  Kingdom.  It  is  however 
to  be  expected  that  courts  in  the  United  Kingdom  will  consider  the  scheduled 
Articles  in  the  context  of  the  Convention  as  a  whole  and  in  the  light  of  customary 
international  law  whenever  it  is  necessary  to  do  so  in  order  to  give  effect  to  a 
particular  provision. 

Classification  of  Persons  Affected 

8.  The  persons  to  whom  the  Diplomatic  Privileges  Act  applies  are  divided 
into  the  categories  laid  down  by  the  Vienna  Convention  and  this  classification 
will  be  used  for  all  purposes.  The  categories  are: 

(a)  Head  of  Mission 

(b)  member  of  the  diplomatic  staff; 

(c)  member  of  the  administrative  and  technical  staff; 

(d)  member  of  the  service  staff; 

(e)  private  servant. 

A  member  of  category  (a)  or  (b)  is  also  referred  to  as  a  diplomatic  agent. 
Notification  of  appointments  should  be  made  to  Protocol  Department  Foreign 
and  Commonwealth  Office,  and  should  give,  in  addition  to  the  title  of  the’appoint- 
ment,  the  relevant  staff  category,  date  of  appointment  and  the  person  replaced. 

°f  Heads  of  Mlssion  and  members  of  the  diplomatic  staff  are  included 
in  1  he  London  Diplomatic  List’,  which  is  published  at  six  monthly  intervals. 

D  ?\  The  term  ‘national  of  the  receiving  State’  is  now  to  be  construed  as  meaning 
British  Citizen,  British  Dependent  Territories  Citizen  or  British  Overseas  Citi¬ 
zen.  1  he  term  ‘permanent  resident’  (Articles  37  and  38  of  the  Vienna  Convention) 
is  regarded  for  administrative  purposes  as  referring  to  a  person  who  at  the 
relevant  date,  was  ordinarily  resident  in  the  United  Kingdom  and  had’  not  at 
that  time,  the  intention  to  cease  so  to  reside.  The  notification  of  appointments 
re  erred  to  in  paragraph  8  should  state  if  the  person  concerned  is  a  British  Citizen 
or  (in  other  cases)  it  he  is  considered  by  the  mission  to  be  a  permanent  resident 
Locally  engaged  staff  will  be  regarded  as  permanent  residents  for  administrative 
purposes,  unless  particular  reasons  for  not  so  regarding  them  are  made  known 
to  the  Foreign  and  Commonwealth  Office  either  at  the  time  of  appointment  or 
on  a  change  of  intention  at  a  later  date.  The  Secretary  of  State’s  Circular  letter 
ot  27  January  1969  sets  out  practice  in  this  matter. 
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10.  No  general  provision  is  made  in  Lffiited  Kingdom  legislation  for  conferring 
on  British  citizens  or  permanent  residents  any  immunities  beyond  that  in  respect 
of  official  acts.  But  members  of  a  mission  of  certain  Commonwealth  countries 
and  private  servants  of  such  members  who  are  both  citizens  of  those  countries 
and  British  Citizens,  British  Dependent  Territories  Citizens  or  British  Overseas 
Citizens,  are  accorded  the  privileges  and  immunities  to  which  they  would  have 
been  entitled  if  they  had  not  been  British  Citizens,  British  Dependent  Territories 
Citizens  or  British  Overseas  Citizens. 

Certificates  in  Connection  with  Legal  Proceedings 

1 1.  Section  4  of  the  Act  enables  the  Secretary  of  State  for  Foreign  and  Com¬ 
monwealth  Affairs  to  certify  as  to  facts  relating  to  any  question  of  whether  or  not 
any  person  is  entitled  to  any  privilege  or  immunity.  A  request  for  such  a  certificate 
may  come  from  a  court,  from  parties  to  proceedings,  or  from  some  other  person 
with  grounds  for  making  the  request.  Section  4  certificates  are  invariably  supplied 
to  both  parties  to  proceedings.  It  is  emphasised  that  the  Secretary  of  State  is  not 
enabled  to  certify  as  to  whether  or  not  a  person  is  entitled  in  a  particular  case  to 
privileges  and  immunities,  but  only  as  to  any  fact  relating  thereto.  Where  a 
question  of  entitlement  is  properly  in  issue  before  a  court,  the  person  concerned 
will  be  expected  to  take  the  necessary  steps  to  satisfy  the  court  of  this  entitlement. 
The  Foreign  and  Commonwealth  Office  will  assist  in  so  far  as  they  can  in  a 
particular  case. 

Nationality 

12.  A  child  born  in  the  United  Kingdom  is  not  a  British  citizen  if  at  the  time 
of  his  birth  his  father  or  mother  is  a  person  on  whom  any  immunity  from 
jurisdiction  is  conferred  by  or  under  the  Diplomatic  Privileges  Act  1964. 

Exemption  from  Regulations  Relating  to  the  Control  of  Foreigners 

13.  Any  person  who  is  a  member  of  a  mission  within  the  meaning  of  the 
Diplomatic  Privileges  Act  1964,  and  any  person  who  is  a  member  of  the  family 
and  forms  part  of  the  household  of  such  a  member,  is  exempt  from  immigration 
control  under  the  Immigration  Act  I971- 

Income  Tax  and  Customs  Duty  Exemptions 

1 4.  The  nature  and  extent  of  the  exemptions  from  income  tax,  capital  gains  tax 
and  Customs  and  related  duties  are  dealt  with  in  Annexes  B  and  C  respectively. 


Local  Rates 

1  e  The  present  practice  of  Her  Majesty’s  Government  in  relation  to  the  local 
rates  which  municipal  authorities  in  the  United  Kingdom  are  empowered  by  law 
to  levy  upon  the  occupiers  of  property  situated  within  their  areas  (including 
property  occupied  for  diplomatic  purposes),  is  shown  at  Annex  D. 

Licensing  and  Use  of  Motor  Cars 

1 6  Heads  of  diplomatic  missions,  together  with  the  members  of  the  diplomatic 
and  administrative  and  technical  staffs  of  missions,  are  exempted  from  payment 
of  motor  car  licence  duty  (but  not  parking  meter  charges):  exempt  licence  discs 
renewable  every  1 2  months-are  issued  to  them  on  application  to  the  Department 
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of  Transport,  LVLO  (Diplomatic  Section),  London  Central,  i  Zoar  Street, 
London  SEi  oSY. 

17.  They  are  also  exempted  from  payment  of  the  fee  chargeable  on  the  issue 
of  driving  licences  and  from  the  requirement  of  passing  the  driving  test,  to  which 
applicants  for  such  licences  are  normally  subjected,  provided  they  can  produce 
evidence  of  their  competence  to  drive  in  the  form  of  a  valid  national  driving 
licence  or  an  International  Driving  Permit.  Exempt  driving  licences  are  issued 
by  the  Department  of  Transport,  LVLO  (Diplomatic  Section),  London  Central, 
1  Zoar  Street,  London  SEi  oSY. 

18.  Members  of  diplomatic  missions  are  specially  reminded  of  the  need  for 
meticulous  observance  of  the  laws  and  regulations  governing  the  use  of  motor 
cars  in  the  LTnited  Kingdom.  The  Department  of  Transport  Leaflet  PI  1  (January 
1980)  ‘Permanent  Import  of  Motor  Vehicles  into  Great  Britain’  outlines  the 
requirements  that  a  motor  vehicle  imported  into  Great  Britain  has  to  meet  before 
it  can  be  registered  and  used  on  the  roads.  Their  co-operation  is  particularly 
requested  in  the  avoidance  of  unauthorised  parking  of  motor  vehicles:  in  ensuring 
the  road-worthiness  of  their  cars  and  complying  with  the  testing  requirements 
in  appropriate  cases:  in  compliance  with  the  legal  requirement  that  fully  adequate 
third  party  insurance  should  at  all  times  be  held  in  respect  of  motor  vehicles  in 
their  possession  or  use  and  in  the  use  of  seat  belts.  .  . 

Refund  of  Petrol  Duty 

19.  The  element  of  Customs  duty  and  VAT  contained  in  the  retail  price  paid 
for  supplies  of  hydrocarbon  oils  (petrol,  diesel  fuel  and  fuel  oil)  is  refunded  to 
entitled  members  of  diplomatic  missions.  Applications  for  refund  should  be 
made  on  Form  TX10  to  Protocol  Department,  (Privileges  Section),  Foreign  and 
Commonwealth  Office,  London  SWiA  2AF.  The  receipts  submitted  must  be 
original  and  not  more  than  one  year  old.  .  . 

Value  Added  Tax  and  Excise  Duties 

20.  The  VAT,  car  tax  and  excise  duties  levied  on  goods  sold  in  the  United 
Kingdom  are  indirect  taxes  of  a  kind  which  are  normally  incorporated  in  the 
price  of  goods  or  services  and  are  thus  excepted  from  the  exemption  from  taxation 
prescribed  in  Article  34(a)  of  the  Vienna  Convention  which  is  set  out  in  Schedule 
1  of  the  Diplomatic  Privileges  Act. 

2 1 .  Ex-gratia  arrangements  exist,  however,  in  the  United  Kingdom  for  reliev¬ 
ing  diplomatic  agents  from  excise  duty  and  VAT  on  their  purchases  from  bonded 
warehouses  of  alcoholic  liquor  and  tobacco  products  and  from  VAT,  car  tax  and 
(where  applicable)  duty  on  cars,  for  which  the  special  procedures  are  set  out  in 
ECO  Note  TXP  170/12  of  21  August  1986.  Heads  of  Missions  may  also  reclaim 
VAT  on  substantial  purchases  of  high-grade  British  furniture  and  furnishings 
destined  for  the  equipment  or  re-equipment  of  the  reception  rooms  of  their 
missions  or  of  their  official  residences.  Further  details  of  these  concessions  may 
be  obtained  from  Protocol  Department,  Foreign  and  Commonwealth  Office.  (See 
address  at  paragraph  19.) 

Stamp  Duties 

22.  Relief  from  payment  of  stamp  duty  (by  way  of  free  stamping  of  the  relevant 
documents)  is  allowed  in  relation  to  properties  acquired,  whether  freehold  or 
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leasehold,  as  premises  of  a  diplomatic  mission,  within  the  definition  of  such 
premises  contained  in  Article  i(i)  of  the  Vienna  Convention  on  Diplomatic 
Relations  (Schedule  i  of  the  Diplomatic  Privileges  Act).  The  details  of  this 
exemption  are  contained  in  Foreign  Circular  Note  TP  30015/155  of  29  January 
1965.  The  exemption  does  not  apply  to  the  counterparts  of  conveyances  or  leases. 
No  other  relief  from  stamp  duty  is  allowed  on  grounds  of  diplomatic  privilege. 

Miscellaneous  Exemptions 

23.  Members  of  missions  (excluding  service  staff),  together  with  members  of 
their  respective  families  and  private  servants  living  with  them,  are  not  required 
to  take  out  television  and  radio  licences.  Members  of  mission  (excluding  service 
staff)  together  with  members  of  their  respective  families  are  exempt  from  pay¬ 
ment  of  the  duty  normally  chargeable  on  local  taxation  licences  (gun  and  game 
licences,  etc). 

Firearms 

24.  All  members  of  a  mission  must  comply  with  the  requirements  of  the 
Firearms  Act  1968,  by  obtaining: 

(a)  Firearms  Certificates  in  respect  of  any  arms  and  ammunition  (apart  from 
smooth  bore  guns  with  a  barrel  not  less  than  24  inches  in  length); 

(b)  Shotgun  Certificates  in  respect  of  smooth  bore  guns  with  a  barrel  not  less 
than  24  inches  in  length; 

(c)  Firearms  Certificate  in  the  case  of  certain  replica  (imitation)  firearms; 
which  they  possess  or  intend  to  acquire  by  purchase  or  importation.  The  Firearms 
Act  1982  extends  the  provision  of  Section  1  of  the  Firearms  Act  1968  to  certain 
imitation  firearms.  Applications  for  all  types  of  certificate  may  be  made  to  A4, 
Firearms  Branch,  The  Metropolitan  Police,  New  Scotland  Yard,  Broadway, 
London  SWiH  0B9  (Tel  No:  01-230  2597).  Payment  of  the  fee  chargeable  is 
waived  on  the  issue  of  such  certificates  to  diplomatic  agents  and  administrative 
and  technical  staff.  Certificates  will  not  be  issued  in  respect  of  firearms  which  are 
intended  for  personal  protection. 

Certificates  of  Identity 

25.  These  certificates  are  issued  to  Heads  of  Missions,  to  members  of  the 
diplomatic  staff  and  of  the  administrative  and  technical  staff  of  missions  and  to 
the  members  of  their  families:  also  to  the  members  of  the  service  staff  of  missions 
and  to  private  servants  employed  by  Heads  of  Missions.  The  certificates  take  the 
form  of  cards  bearing  the  facsimile  signature  of  the  Head  of  Protocol,  Foreign 
and  Commonwealth  Office  and  contain  the  holder’s  photograph  and  signature 
and  an  indication  of  his  official  position.  They  do  not  in  themselves  confer  any 
entitlement  to  immunity  or  privilege. 

Annex  B 

Income  Tax  and  Capital  Gains  Tax 

The  immunities  from  income  tax  and  capital  gains  tax  of  the  members  of  a 
diplomatic  mission  are  governed  by  the  Diplomatic  Privileges  Act  1964-  The 
effect  of  the  Act,  so  far  as  United  Kingdom  income  tax  and  capital  gains  tax  is 
concerned,  is  summarised  in  the  following  paragraphs. 
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Official  Emoluments  of  Members  of  the  Mission 

2.  All  members  of  the  mission,  as  defined  in  Article  i  of  Schedule  i  of  the  Act 
who  are  not  British  Citizens,  British  Dependent  Territories  Citizens  or  British 
Overseas  Citizens  or  permanently  resident  in  the  United  Kingdom,  are  exempt 
from  LTited  Kingdom  income  tax  on  the  official  emoluments  they  receive  by 
reason  of  their  employment. 

Emoluments  of  Private  Servants 

3.  Private  servants  of  members  of  the  mission  as  defined  in  Article  1  of 
Schedule  1  of  the  Act,  if  not  British  Citizens,  British  Dependent  Territories 
Citizens  or  British  Overseas  Citizens  or  permanently  resident  in  the  United 
Kingdom,  are  exempt  from  United  Kingdom  income  tax  on  the  emoluments 
they  receive  by  reason  of  their  employment. 

Private  Income  from  Sources  Outside  the  United  Kingdom 

4.  Diplomatic  agents  who  are  not  British  Citizens,  British  Dependent  Terri¬ 
tories  Citizens  or  British  Overseas  Citizens  or  permanently  resident  in  the  United 
Kingdom,  are  exempt  from  United  Kingdom  income  tax  on  private  income  from 
sources  outside  the  United  Kingdom,  whether  or  not  the  income  is  payable  in, 
or  remitted  to,  the  United  Kingdom.  The  members  of  the  family  of  a  diplomatic 
agent  forming  part  of  his  household,  if  they  are  not  British  Citizens,  British 
Dependent  Territories  Citizens  or  British  Overseas  Citizens,  are  also  exempt 
from  Lmited  Kingdom  income  tax  on  private  income  from  sources  outside  the 
United  Kingdom. 

5.  Similarly,  members  of  the  administrative  and  technical  staff  of  the  mission, 
together  with  members  of  their  families  forming  part  of  their  respective  house¬ 
holds  are,  if  they  are  not  British  Citizens,  British  Dependent  Territories  Citizens 
or  British  Overseas  Citizens  or  permanently  resident  in  the  United  Kingdom, 
exempt  from  United  Kingdom  income  tax  on  private  income  from  sources 
outside  the  United  Kingdom. 

6.  Any  United  Kingdom  income  tax  which  has  been  deducted  from  exempt 
income  before  it  is  received,  will  be  repaid.  The  Diplomatic  Privileges  Act  1964 
does  not  provide  any  exemption  from  United  Kingdom  income  tax  in  respect  of 
income  from  sources  outside  the  United  Kingdom  which  accrues  to  members  of 
the  service  staff  of  the  mission  or  to  private  servants  of  members  of  the  mission. 

Income  Liable  to  United  Kingdom  Income  Tax 

7-  In  no  case  does  the  Diplomatic  Privileges  Act  1964  provide  for  exemption 
from  L^nited  Kingdom  income  tax  of  income  arising  from  sources  within  the 
LTited  Kingdom.  A  member  of  a  mission  who  has  received  non-exempt  income 
should  apply  for,  and  submit,  a  return  relating  to  this  income. 

8.  W here  there  is  income  liable  to  assessment  to  LTnited  Kingdom  income  tax, 
effect  is  given  in  calculating  any  tax  payable  to  the  personal  allowances  and  any 
of  the  other  usual  reliefs  which  are  applicable.  After  the  appropriate  reliefs  have 
been  allowed,  an  assessment  is  made  in  the  ordinary  way.  In  due  course,  a  notice 
of  assessment  is  issued,  and  application  is  made  for  payment  of  the  tax. 

Capital  Gains 

9.  Diplomatic  agents  who  are  not  British  Citizens,  British  Dependent  Terri¬ 
tories  Citizens  or  British  Overseas  Citizens  or  permanently  resident  in  the  United 
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Kingdom,  are  exempt  from  LTnited  Kingdom  capital  gains  tax  except  where  it 
arises  on  the  disposal  of  private  immovable  property  not  held  on  behalf  of  the 
sending  State  for  the  purposes  of  the  mission  or  of  investments  in  commercial 
undertakings  in  the  Linked  Kingdom.  The  members  of  the  family  of  a  diplomatic 
agent  forming  part  of  his  household  are,  if  they  are  not  British  Citizens,  British 
Dependent  Territories  Citizens  or  British  Overseas  Citizens,  also  exempt  from 
United  Kingdom  capital  gains  tax  except  in  relation  to  private  immovable  prop¬ 
erty  in  the  United  Kingdom,  and  investments  in  commercial  undertakings  in  the 
L'nited  Kingdom. 

10.  Similarly,  members  of  the  administrative  and  technical  staff  of  the  mission, 
together  with  members  of  their  families  forming  part  of  their  respective  house¬ 
holds  are,  if  they  are  not  British  Citizens,  British  Dependent  Territories  Citizens 
or  British  Overseas  Citizens  or  permanently  resident  in  the  United  Kingdom, 
exempt  from  United  Kingdom  capital  gains  tax  except  in  relation  to  private 
immovable  property  in  the  LTnited  Kingdom  not  held  on  behalf  of  the  sending 
State  for  the  purposes  of  the  mission  and  investments  in  commercial  undertakings 
in  the  United  Kingdom. 

1 1.  Where  there  are  capital  gains  liable  to  United  Kingdom  capital  gains  tax, 
they  should  be  included  in  the  return  of  income  referred  to  in  paragraph  5.  A 
notice  of  assessment  and  application  for  payment  will  be  issued  in  due  course. 

Income  and  Corporation  Taxes  Act  1970,  Section  373 

12.  In  certain  circumstances,  income  arising  from  employment  as  a  consul,  or 
an  official  agent,  for  a  foreign  State  may  be  exempt  from  income  tax,  provided 
that  the  nationality  requirements  in  that  section  are  satisfied.  Advice  on  this 
aspect  can  be  obtained  from  Policy  Division  5/1,  Inland  Revenue,  Somerset 
House,  London,  WC2R. 

13.  For  the  purposes  of  this  Annex,  a  person  who  is  a  member  of  a  mission  of 
certain  Commonwealth  countries  or  is  a  private  servant  of  a  member  and,  in 
either  case,  is  a  citizen  of  that  country  and  also  a  British  Citizen,  a  British 
Dependent  Territories  Citizen  or  a  British  Overseas  Citizen,  is  to  be  regarded 
as  if  he  were  not  a  British  Citizen,  a  British  Dependent  Territories  Citizen  or  a 
British  Overseas  Citizen. 


Annex  C 

Customs  Facilities 
Diplomatic  Missions 

1.  The  Diplomatic  Privileges  Act  1964  provides  in  Schedule  1  (Articles  36 
and  37)  for  Customs  privileges  for  diplomatic  and  other  staff  of  foreign  Embassies 
and  Commonwealth  High  Commissions  in  the  United  Kingdom.  It  also  provides 
for  the  importation,  free  of  customs  charges,  of  goods  for  the  official  use  of  an 
Embassy  or  High  Commission. 

Diplomatic  Agents  ( Articles  j6(i)(b)  and  37(1)) 

2.  Diplomatic  agents  may  import  or  withdraw  from  a  Customs  and/or  Excise 
warehouse  free  of  Customs  charges  goods  which  are  for  their  official  or  personal 
use,  including  the  use  of  members  of  their  family  forming  part  of  their  household. 
Application  should  be  made  on  the  appropriate  form  direct  to  the  Customs 
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Officer,  except  in  the  case  of  motor  cars,  spirituous  beverages  and  cigarettes, 
when  the  form  must  be  submitted  to  Privileges  Section,  Protocol  Department, 
Foreign  and  Commonwealth  Office,  for  approval. 

Administrative  and  Technical  Staff  ( Article  37(2)) 

3.  Members  of  the  administrative  and  technical  staff  of  missions  may  import 
their  personal  and  household  effects,  including  a  motor  car,  free  of  Customs 
charges  at  the  time  of  first  arrival.  The  importation  of  such  goods  may  take  place 
at  any  time  during  a  period  of  six  months  following  this  da»e.  Application  for 
the  release  of  such  goods  free  of  Customs  charges  should  be  made  in  accordance 
with  the  procedure  outlined  in  paragraph  2. 

Official  Supplies  ( Article  j6(/)(a)) 

4.  Articles  required  for  the  official  use  of  a  mission  may  be  released  free  of 
Customs  charges  on  application  in  accordance  with  the  procedure  outlined  in 
paragraph  2. 


General 

5.  Goods  are  allowed  to  be  delivered  under  the  above  arrangements  only  on 
condition  that  they  are  for  the  personal  use  of  the  entitled  person  or  member  of 
his  family  forming  part  of  his  household,  or  for  the  official  use  of  a  mission.  Such 
goods  must  not,  therefore,  be  sold,  hired,  lent,  given  away  or  otherwise  disposed 
of  to  non-privileged  persons.  Exceptionally,  permission  may  be  given,  on  pay¬ 
ment  of  the  appropriate  Customs  charges,  for  the  disposal  of  certain  articles  such 
as  motor  cars  to  a  person  not  entitled  to  Customs  privileges.  Application  for  such 
permission  should  be  made  to  Privileges  Section,  Protocol  Department,  Foreign 
and  Commonwealth  Office,  before  any  goods  imported  free  of  Customs  charges 
are  disposed  of. 

6.  Restrictions  will  not  normally  be  placed  on  the  quantities  of  goods  imported 
under  the  above  arrangements  provided  that  the  goods  are  genuinely  required 
for  the  personal  use  of  a  privileged  individual  or  for  the  official  use  of  a  mission; 
but  if,  in  any  particular  case,  quantities  in  excess  of  reasonable  genuine  require¬ 
ments  are  imported,  the  Commissioners  of  Customs  and  Excise  reserve  the  right 
to  place  a  limit  on  the  quantities  which  may  be  released  free  of  customs  charges.  A 
quota  system  is  operated  for  motor  vehicles,  spirituous  beverages  and  cigarettes. 

7.  Goods  delivered  free  of  Customs  charges  under  the  above  arrangements 
will  normally  be  released  without  examination.  The  Commissioners  of  Customs 
and  Excise  reserve  the  right,  however,  to  examine  any  such  goods  in  exceptional 
circumstances  (Vienna  Convention  on  Diplomatic  Relations,  Article  36(2)).  The 
examination  would  normally  be  made  after  consultation  with  the  privileged 
importer  and,  if  desired  by  him,  in  his  presence  or  that  of  his  appointed  represen¬ 
tative. 


Annex  D 

Memorandum  Outlining  the  Rating  Procedure  to  be  Adopted  for 
Implementing  the  Provisions  of  the  Vienna  Convention 

1.  The  arrangements  regarding  rates  on  properties  implement  the  provisions 
of  Articles  23,  34  and  37  of  the  Vienna  Convention  which  give,  inter  alia, 
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exemption  from  municipal  dues  on  premises  owned  or  leased  by  the  undermen¬ 
tioned,  other  than  such  part  which  represents  payment  for  specific  services 
rendered.  Her  Majesty’s  Government  interpret  ‘municipal  dues’  as  including 
general  rates  levied  by  local  authorities  on: 

(a)  the  sending  State  and  head  of  the  mission  (Article  23); 

(b)  a  diplomatic  agent,  ie  the  head  of  the  mission  or  a  member  of  the 
diplomatic  staff  (Article  34); 

(c)  members  of  the  family  of  a  diplomatic  agent  forming  part  of  his  household, 
if  they  are  not  nationals  of  the  receiving  State  (Article  37(1)); 

(d)  members  of  the  administrative  and  technical  staff  of  the  mission,  together 
with  members  of  their  families  forming  part  of  their  respective  households 
and  not  being  nationals  of  the  receiving  State  (Article  37(2)). 

There  is  qualification  that,  as  regards  the  persons  covered  by  (b),  (c)  and  (d) 
above,  the  property  must  be  held  on  behalf  of  the  sending  State  for  the  purpose 
of  the  mission. 

2.  Her  Majesty’s  Government  will  regard  this  qualification  as  being  met  in 
the  case  of  the  residence  at  which  each  entitled  officer  normally  resides  in 
connection  with  his  w'ork  for  the  mission,  provided  that  the  terms  of  the 
agreement  relating  to  the  leasing  of  the  property  clearly  states  that  the 
responsibility  for  payment  of  rates  rests  exclusively  on  the  entitled  person. 
These  arrangements  do  not  apply  (i)  where  property  is  held  on  rate  inclusive 
terms,  (ii)  where  a  person  other  than  an  entitled  official  can  be  held  responsible 
either  solely  or  jointly  for  the  payment  of  rates. 

3.  In  accordance  with  the  terms  of  these  arrangements,  Her  Majesty’s 
Government  bears  the  cost  of  that  proportion  of  the  local  rates  on  the  premises 
occupied  which  represents  expenditure  from  which  the  occupant  is  deemed  to 
derive  no  direct  benefit.  The  non-beneficial  portion  includes  such  services  as 

education,  police,  housing,  welfare  services. 

4.  The  beneficial  portion  of  the  general  rate  is  intended  to  cover  expenditure 
on  the  collection  and  disposal  of  household  refuse,  local  highways  and  streets 
(eg  lighting,  maintenance  and  cleaning),  environmental  health,  fire  services, 
parks  and  pleasure  gardens,  public  libraries  and  museums  and  drainage. 

5.  The  following  arrangements  are  currently  in  operation: 

(i)  Diplomatic  missions  submit  applications  for  rating  relief  and  notify  details 
of  vacations  to  the  Foreign  and  Commonwealth  Office  on  appropriate  1 
Forms  which  can  be  obtained  from  Protocol  Department. 

(ii)  The  Treasury’s  Rating  of  Government  Property  Department  pay  the 
amount  of  general  rate  levied  on  those  premises  which  are  accepted  for 
diplomatic  rating  relief  on  the  understanding  that  early  refunds  are  made 
by  missions  of  the  beneficial  portion.  Annual  statements  are  sent  to  each 
mission  showing  the  amount  of  general  rate  paid  by  the  Treasury  and 
the  amount  recoverable  from  the  Mission  (see  paragraphs  3  and  4  above). 
(Any  other  rates  levied  separately  from  general  rates,  eg  empty  rate, 
water  and  garden  rates,  remain  the  commitment  of  the  mission  ) 

(iii)  A  duplicate  copy  will  accompany  the  statement  mentioned  in  (11).  1  his 
should  be  returned  to  the  Treasury  with  the  remittance  of  the  amount 
due  from  the  Mission.  It  is  requested  that  the  Mission  make  one 
remittance  to  the  Treasury  in  respect  of  the  total  amount  recovera  e, 
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including  the  amounts  paid  in  respect  of  occupations  of  the  residences  of 
individual  officials.  The  duplicate  copy  should  be  annotated  with  any  changes, 
ie  vacations  and  new  occupations  and  dates  thereof,  which  have  taken  place 
during  the  period  of  the  claim  or  which  are  foreseen  within  the  ensuing  six 
months. 

The  document  also  reproduced,  as  Annex  F,  the  following  memor¬ 
andum,  dated  February  1985,  issued  by  the  Protocol  Department  of  the 
Foreign  and  Commonwealth  Office: 

MEMORANDUM  FOR  ALL  NEW  DIPLOMATS  IN  LONDON 

Diplomatic  Immunity 

This  memorandum  is  intended  to  be  of  assistance  to  all  persons  entitled  to 
diplomatic  privileges  and  immunities  and  particularly  to  those  newly  appointed 
to  London.  It  draws  attention  to  a  number  of  matters  of  public  concern. 

It  would  be  helpful  if  you  could  make  sure  that  members  of  your  family  who 
are  with  you  in  London  are  aware  of  its  contents,  since  they  also  apply  to  all 
those  in  a  position  to  claim  immunity.  Your  cooperation  and  that  of  your  family 
in  maintaining  the  high  standards  of  conduct  expected  of  the  Diplomatic  Corps, 
and  in  ensuring  friendly  relations  between  the  Corps  and  the  residents  of 
London,  will  be  greatly  appreciated. 

Diplomats  and  their  families  are  expected  to  respect  the  laws  and  regulations 
of  the  L  nited  Kingdom,  in  accordance  with  Article  41  of  the  Vienna  Convention 
on  Diplomatic  Relations.  Diplomatic  immunity  in  no  way  absolves  diplomats 
from  their  duty  to  obey  the  law.  All  allegations  of  breach  of  the  law  which  come 
to  the  attention  of  the  police  are  thoroughly  investigated  and  the  results  reported 
to  the  Foreign  and  Commonwealth  Office.  The  Foreign  and  Commonwealth 
Office  draw  these  to  the  attention  of  the  Head  of  Mission  (or  sometimes  a  senior 
official)  in  the  expectation  of  disciplinary  action. 

In  serious  cases  additional  action  will  be  taken.  Where  a  waiver  of  immunity 
is  not  granted  to  permit  trial  in  this  country,  violent  crime,  incitement  to  or 
advocacy  of  violence,  espionage  and  drug  trafficking  will,  as  a  general  rule,  result 
in  the  offender  being  declared  persona  non  grata.  In  addition  the  following 
categories  of  offence  normally  lead  to  a  request  for  the  transfer  from  post  of  the 
offender  in  the  absence  of  a  waiver: 

(a)  Firearms  offences  A  firearm  or  shotgun  certificate  from  the  police  is 
required  for  all  firearms,  whether  acquired  in  the  UK  or  imported.  In  no 
circumstances  will  certificates  be  granted  for  firearms  or  shotguns  used 
for  personal  protection.  Any  breach  of  firearms  regulations  will  result  in 
a  request  for  withdrawal  of  the  offender.  This  is  almost  always  an 
automatic  consequence  of  an  offence  of  this  kind.  It  should  be  noted  that 
the  possession  of  other  types  of  weapon,  including  gas  canisters,  is  also 
illegal  in  this  country; 

(b)  Drink-driving  offences  Driving  while  under  the  influence  of  alcohol  (or 
drugs)  is  a  very  serious  offence.  Even  a  first  offence  of  this  kind  could 
lead  to  a  request  for  withdrawal,  particularly  if  aggravated  by  violence  or 
injury  to  a  third  party.  For  a  second  offence  this  would  be  automatic; 

(c)  Other  serious  traffic  offences  These  include  incidents  involving  death  or 
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serious  injury  or  driving  without  third  party  insurance.  Drivers  must  not 
only  hold  a  valid  driving  licence  but  also  be  covered  by  third  party 
insurance.  A  failure  by  a  diplomat  to  hold  third  party  insurance  for 
himself  or  any  member  of  his  family  who  drives  a  car  is  likely  to  lead  to 
a  request  for  his  transfer  from  the  LTK.  Cars  must  be  kept  in  roadworthy 
condition;  if  they  are  more  than  three  years  old,  they  have  to  have  an 
annual  MOT  test  of  their  roadworthiness.  Drivers  are  required  to  stop  if 
they  are  involved  in  an  accident  and  to  report  the  accident  to  the  police 
within  24  hours,  unless  no  personal  injury  was  caused  and  they  provide 
details  of  driving  licence  and  insurance  to  the  other  driver  at  the  scene  of 
the  accident.  Exceeding  the  speed  limit  can  also  be  regarded  as  a  serious 
offence; 

(d)  Theft  including  shoplifting  Customers  found  outside  shop  premises  with 
goods  which  they  have  taken  and  intentionally  not  paid  for  are  normally 
prosecuted  for  theft.  If  a  diplomat  or  a  member  of  his  family  should  be 
found  in  this  position  with  no  satisfactory  explanation,  the  police  will  be 
called  and  the  facts  reported  to  the  Foreign  and  Commonwealth  Office. 
This  type  of  offence  may  lead  to  a  request  for  the  transfer  of  the  diplomat 
from  the  UK  and  will  certainly  do  so  if  repeated; 

(e)  Other  serious  breaches  of  criminal  law  These  include  fraud  and  serious 
sexual  offences  as  well  as  any  other  offence  normally  carrying  a  prison 
sentence  of  more  than  12  months; 

(f)  Civil  Claims  A  serious  view  is  taken  of  any  reliance  on  diplomatic 
immunity  from  civil  jurisdiction  to  evade  a  legal  obligation.  Such  conduct 
could  call  into  question  a  diplomat’s  continued  acceptability  in  the  UK. 

The  criteria  for  dealing  with  alleged  offences  are  applied  with  both  firmness 
and  discretion,  but  not  automatically.  Full  account  is  taken  of  the  nature  and 
seriousness  of  the  offence  and  any  inadequacies  in  the  evidence. 

Parking  Diplomats  are  required  to  comply  with  local  parking  regulations 
and  to  pay  any  charges  for  parking  meters  and  residents’  parking  spaces.  Illegal 
parking  is  a  matter  of  considerable  public  concern  in  London.  It  can  cause 
traffic  congestion  as  well  as  great  inconvenience  to  local  residents  and  traders. 
The  very  large  number  of  cases  involving  cars  with  diplomatic  number  plates 
brings  the  Diplomatic  Corps  into  disrepute.  Cars  are  liable  to  be  towed  away 
if  they  cause  obstruction  or  danger.  Detailed  records  are  kept  of  unpaid  parking 
tickets  by  both  individual  diplomats  and  official  cars.  Persistent  failure  by 
individual  diplomats  to  respect  parking  regulations  and  to  pay  fixed  penalty 
notices  will  call  into  question  their  continued  acceptability  as  members  of 
diplomatic  missions  in  London. 

Finally,  diplomats  are  expected  to  show  consideration  towards  their  neigh¬ 
bours.  Inconsiderate  behaviour,  such  as  the  holding  of  noisy  parties  late  at 
night,  can  bring  the  name  of  the  Mission  of  the  sending  State  and  of  the 
Diplomatic  Corps  as  a  whole  into  disrepute.  It  can  in  some  cases  also  constitute 
a  breach  of  the  iaw. 

Whatever  action  the  British  Government  may  decide  to  take  following  an 
incident  involving  a  diplomat  or  a  member  of  his  family  will  of  course  depend 
on  a  most  careful  consideration  of  the  nature  of  that  incident.  The  purpose  of 
this  memorandum  is  to  explain  informally  the  possible  consequences  of  breaches 
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of  British  law.  It  cannot  be  taken  as  determining  any  particular  course  of  action 
in  any  particular  case. 

More  detailed  guidance  and  information  on  many  of  these  subjects  has  been 
communicated  in  separate  notices  to  diplomatic  missions.  Protocol  Department 
will  be  glad  to  provide  further  information  or  answer  specific  queries. 

(Memorandum  provided  by  the  Foreign  and  Commonwealth  Office.  An  earlier 
edition  of  the  Memorandum  was  reproduced  in  British  Practice  in  International 
Lazv,  1966,  pp.  126-35) 

In  reply  to  a  question,  the  Parliamentary  Under-Secretary  of  State, 
Foreign  and  Commonwealth  Office,  wrote: 

We  agreed  (Cmnd.  9497)  with  the  report  in  1984  of  the  Foreign  Affairs 
Committee  of  the  House  of  Commons  on  the  abuse  of  diplomatic  immunities 
and  privileges  that  it  would  be  wrong  to  regard  amendment  of  the  Vienna 
convention  as  the  solution  to  the  problem  of  abuse  of  diplomatic  immunities  in 
view  of  the  difficulties  of  achieving  any  restrictive  amendment  and  the  doubtful 
net  benefit  even  if  we  were  successful.  That  remains  our  view.  We  further 
agreed  with  the  Committee’s  recommendation  that  we  should  apply  the  existing 
provisions  of  the  convention  more  firmly.  We  continue  to  attach  importance  to 
this.  The  Diplomatic  Corps  is  well  aware  of  the  serious  view  which  we  take  of 
abuses  of  diplomatic  immunity. 

(HC  Debs.,  vol.  112,  Written  Answers,  col.  547-8:  18  March  1987) 

At  a  press  conference  held  at  the  Foreign  and  Commonwealth  Office 
on  29  May  1987,  questions  were  asked  about  the  arrest  of  an  Iranian 
consular  official,  Mr  Ahmed  Ghassemi,  in  Manchester,  on  9  May.  The 
spokesman  replied  ‘that  Ghassemi  enjoyed  diplomatic  immunity  only  in 
respect  of  his  official  acts  under  Article  43  of  the  Vienna  Convention  on 
Consular  Relations’. 

At  a  press  conference  held  at  the  Foreign  and  Commonwealth  Office 
on  1  June  1987,  it  was  stated  that  the  Minister  of  State,  Mr  Timothy 
Renton,  had  summoned  the  Iranian  Charge  d’Affaires  to  protest  at  the 
abduction  in  Tehran  of  Mr  Edward  Chaplin,  First  Secretary  and  Head 
of  Chancery  of  the  British  Interests  Section  in  Tehran.  Mr  Renton 
reminded  the  Charge  that  Mr  Chaplin  ‘enjoyed  full  immunity  as 
prescribed  in  the  Vienna  Convention  on  Diplomatic  Relations’. 

At  a  press  conference  held  at  the  Foreign  and  Commonwealth  Office 
on  4  June  1987,  it  was  stated  that  the  Iranian  Charge  d’Affaires  had  been 
summoned  to  see  the  Permanent  Under-Secretary,  Sir  Patrick  Wright. 
The  statement  continued: 

Mr  Basti  was  .  .  .  reminded  that  the  British  Government  had  repeatedly 
demanded  from  the  Iranian  authorities  an  explanation  and  apology  for  Mr 
Chaplin’s  abduction,  the  withdrawal  of  the  charges,  and  an  assurance  that  Mr 
Chaplin’s  full  diplomatic  immunity  under  the  Vienna  Convention  on  Diplomatic 
Relations  would  be  respected.  The  British  Government  had  awaited  a  reply  to 
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these  representations  for  a  week.  But  there  had  not  been  a  satisfactory  response 
on  any  of  the  points.  Furthermore,  it  had  become  evident  that  the  Iranian 
authorities  had  tried  to  link  the  case  of  the  Iranian  Vice-Consul  in  Manchester, 
Mr  Ghassemi,  with  that  of  Mr  Chaplin  in  order  to  put  pressure  on  the  British 
Government.  Mr  Basti  was  told  that  this  was  as  unacceptable  as  it  was  futile. 

Sir  Patrick  Wright  went  on  to  say  that  the  British  Government  therefore  had 
no  alternative  but  to  bring  home  to  the  Iranian  authorities  the  unacceptability 
of  their  behaviour:  the  basis  on  which  countries  normally  deal  with  each  other 
had  been  undermined.  In  the  circumstances,  the  Government  had  decided  to 
order  the  closure  of  the  Iranian  Consulate-General  in  Manchester.  The  Consul- 
General  and  his  staff  had  been  given  one  week  in  which  to  leave  the  country. 

Mr  Basti  was  told  that  the  I  ranian  Government  must  bear  the  full  responsibility 
for  this  lamentable  episode.  Theirs  was  the  responsibility  for  not  meeting 
their  obligations  under  the  Vienna  Conventions  on  Diplomatic  and  Consular 
Relations;  theirs  was  the  responsibility  for  the  outrageous  abduction  and 
treatment  of  Mr  Chaplin.  The  British  Government  had  not  lightly  decided  on 
their  action.  This  setback  to  UK/Iranian  relations  had  not  been  of  the  British 
Government’s  choosing. 

(Texts  provided  by  the  Foreign  and  Commonwealth  Office) 

The  following  speech  was  delivered  on  23  September  1987  by  the 
Parliamentary  Under-Secretary  of  State,  Foreign  and  Commonwealth 
Office,  Mr  Tim  Eggar,  to  the  Royal  Institute  of  International  Affairs: 

DIPLOMATS  AND  THE  LAW:  IMMUNITY  ON  TRIAL 

1.  ‘Envoy  in  Sex  Scandal’.  ‘Embassy  organised  terrorist  plot’.  ‘My  fight  to 
get  house  back  from  Diplomatic  squatter’.  ‘Scandal  of  unpaid  parking  fines  by 
London’s  diplomats’.  This  is  the  sort  of  press  the  Diplomatic  Corps  in  London 
frequently  gets. 

2.  All  the  stories  imply  abuse  of  diplomatic  immunity.  Public  and  parliamen¬ 
tary  interest  in — not  to  mention  outrage  at — abuses  of  immunity  has  rarely  been 
greater.  I  should  know;  all  major  questions  about  immunity  land  on  my  desk 
at  the  FCO.  It  is  understandable  that  people  should  look  hard  at  the  reasons 
for  according  immunity.  To  many  it  offends  against  the  basic  belief  that  all 
should  be  equal  before  the  law. 

3.  Yet,  as  so  often,  the  press  headlines  tell  only  part  of  the  story.  It  is  useful 
to  go  back  to  basics.  Why  is  diplomatic  immunity  necessary  and  how  do  we 
deal  with  its  abuse? 

4.  Let’s  take  an  example:  The  First  Secretary  at  a  nameless  Embassy  in 
London  is  married,  with  3  children.  I  mention  them  because  all  the  immunities 
enjoyed  by  him  are  also  enjoyed  by  his  family.  First,  they  will  enjoy  personal 
inviolability— that  means  they  cannot  be  arrested  or  detained,  and  they  must  be 
treated  with  due  respect  and  protected  against  attack.  The  rule  of  personal 
inviolability  can  be  traced  back  to  the  protection  given  by  Greeks  to  heralds 
from  states  with  whom  they  were  locked  in  war  and  later  to  envoys  on  peace 
missions.  There  were  similar  customs  in  the  earliest  history  of  ancient  peoples 
in  India  and  China. 

5.  From  the  sixteenth  century  onwards,  there  are  virtually  no  examples  where 
breaches  of  diplomatic  inviolability  were  authorised  or  condoned  by  the  receiving 
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Government.  The  first  British  legislation  was  the  1708  Diplomatic  Privileges 
Act.  It  followed  the  violent  arrest  of  a  Russian  Ambassador  instigated  by 
merchants  pursuing  bad  debts.  Queen  Anne  commanded  her  Secretary  of 
State  to  apologise  and  assure  the  Ambassador  that  the  offenders  would  be 
brought  to  trial  and  punished  with  the  utmost  rigour  of  the  law.  Russia  was 
unmollified.  So  the  British  envoy  in  St  Petersburg  was  accredited  as  special 
Ambassador  to  offer  the  Queen’s  regret  to  Peter  the  Great  in  person  for  the 
incident. 

6.  Not  only  is  our  chosen  diplomat  and  his  family  personally  inviolable.  The 
\  ienna  Convention  of  1961  which  codifies  these  matters  makes  clear  that  their 
house,  their  car  and  their  contents  are  inviolable  too.  In  addition,  if  he  or  his 
family  commit  a  crime  in  this  country,  he  cannot  be  tried  or  punished  in  the  local 
courts.  There  are  no  known  cases  in  history  where  this  rule  has  been  ignored 
except  where  immunity  has  been  waived  by  sending  Government.  Even  in  cases 
of  suspected  treason,  the  diplomat  has  been  expelled  rather  than  tried  before 
the  courts.  Lastly  he  and  his  family  are  immune  from  civil  jurisdiction.  If  he 
incurs  a  debt  there  is  no  way  he  can  be  sued  in  the  civil  courts. 

7.  It  is  these  latter  immunities  from  criminal  and  civil  jurisdiction  that  outrage 
so  many  people.  Why  should  a  foreign  diplomat  commit  a  crime  or  incur  a  debt 
and  get  away  with  it?  OK,  so  maybe  Greek  envoys  needed  protection  in  ancient 
times  but  in  London  in  the  1980’s  a  diplomat  will  get  a  fair  trial  and  a  fair 
sentence.  Why  are  diplomats,  unlike  anyone  else,  above  the  law ?  Why  is 
diplomatic  immunity  necessary? 

8.  Diplomats  are— in  the  terminology  of  the  8o’s — the  interface  between 
governments:  much  hangs  on  their  success  or  failure.  The  stakes  can  be 
enormous:  a  huge  trade  deal;  safety  of  British  citizens;  aid  to  starving  people; 
even  deterioration  of  relations  to  the  point  of  war.  In  these  circumstances,  they 
must  be  able  to  speak  frankly  at  all  times.  Without  inhibitions  or  the  fear  that 
they  will  incur  the  displeasure  of  their  hosts  and  be  subject  to  reprisals  or 
pressure.  It  is  a  vital  function,  all  the  more  vital  in  times  of  tension  or  dispute. 
Diplomatic  immunity  reduces  the  temptation  for  governments  to  play  politics 
with  diplomats’  lives.  To  put  it  bluntly,  we  need  representatives  who  can  face 
up  to  dictators  without  fearing  for  their  own  safety.  Our  representatives  abroad 
must  never  have  reason  to  feel  inhibited  in  their  words  or  actions  however 
menacing  the  environment  in  which  they  operate. 

9.  In  addition,  in  many  countries  governments  do  not  observe  the  rule  of 
law.  Thus  there  is  real  risk  that  our  representatives  or  their  families  could  be 
‘framed’  on  some  trumped  up  charge  if  they  did  not  have  immunity.  This  might 
happen  if  the  foreign  Government  did  not  like  the  recent  actions  of  the  British 
Government;  perhaps  human  rights  abuses  had  been  criticised  in  the  British 
Parliament— or  British  diplomats  had  been  a  little  too  active  in  seeking  the 
release  of  a  British  political  prisoner — or  in  trying  to  obtain  information  about 
a  contract  of  which  the  Government,  for  their  own  reasons,  would  have  preferred 
us  not  to  be  aware.  Diplomats,  with  all  the  information  at  their  disposal  and 
their  capacity  to  influence  the  policies  of  their  governments  are,  of  course, 
tempting  targets  for  hostile  intelligence  agencies.  Without  diplomatic  immunity, 
they  would  not  just  be  targets.  They  would  be  sitting  ducks.  In  other  words, 
our  diplomats  need  the  protection  of  diplomatic  immunity  if  they  are  to  do  their 
jobs  properly. 
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10.  Of  course  I’m  not  talking  about  every  foreign  country.  Many  Governments 
would  never  dream  of  deliberately  mistreating  a  diplomat,  immunity  or  no 
immunity.  But  it’s  only  natural  that  all  states,  including  us,  want  immunity  for 
their  diplomats  in  the  countries  where  they  are  concerned  about  their  safety 
and  welfare.  Unfortunately,  and  here  lies  the  rub,  zve  cannot  have  immunity  in 
some  countries  and  not  in  others.  Nor  can  zve  expect  to  have  immunity  abroad  and 
not  give  it  to  diplomats  here.  This  difficulty  is  fundamental.  I  can  see  no  way 
round  it. 

11.  I  said  earlier  there  were  virtually  no  examples  of  states  breaking  the  rules 
either  of  personal  inviolability  or  diplomatic  immunity.  The  abduction  of 
Edward  Chaplin  this  year  and  the  false  charges  laid  against  him,  and  the  similar 
treatment  accorded  to  other  countries’  diplomats,  was  one  such  gross  violation. 
Such  behaviour  by  a  sovereign  state  is  clearly  intolerable.  We  were  joined  by 
countries  from  the  whole  spectrum  of  political,  religious  and  cultural  persuasions 
immediately  and  robustly  in  driving  that  lesson  home.  But  why  have  diplomatic 
immunity  if  countries  like  Iran  sometimes  ignore  it?  The  answer  is  that 
diplomatic  immunity  is  all  the  more  necessary  with  countries  like  Iran— it  is 
quite  chilling  to  think  what  else  might  have  happened  to  Edward  Chaplin  in  the 
absence  of  immunity.  It  was  the  international  outcry  about  such  outrageous 
action  against  a  diplomat  which  helped  ensure  his  early  release. 

12.  OK,  —  some  would  argue — so  some  diplomatic  immunity  is  necessary. 
But  does  it  really  have  to  extend  to  all  crimes?  Surely  diplomats  do  not  need 
immunity  from  parking  fines  and  minor  traffic  violations.  Even  a  hostile  country 
would  not  put  you  in  jail  for  that.  I’ve  some  sympathy  with  this  view.  I  know 
it  is  widely  shared.  A  petition  launched  last  year  by  a  national  newspaper  calling 
for  reform  of  the  Vienna  Convention  attracted  many  thousands  of  signatures. 
We  recognise  the  strength  of  feeling  on  this  issue.  We've  looked  hard  at  the 
possibility  of  amending  the  Vienna  Convention  to  make  it  more  restrictive  in  scope. 
We’ve  discussed  it  with  other  Governments.  It  could  create  more  problems 
than  it  would  solve  by  opening  up  issues  on  which  disagreements  could  surface 
and  thrive.  It  was  difficult  enough  to  obtain  agreement  in  1961.  It  was  a  great 
achievement  to  get  a  Convention  which  is  almost  universally  respected.  I  do 
not  believe  we  could  actually  achieve  agreement  on  anything  better.  That  is  not 
only  the  Government’s  view.  We  are  part  of  a  widespread  consensus.  For  instance 
the  Foreign  Affairs  Committee  in  the  House  of  Commons  concluded  that 

attempts  to  amend  the  Convention  would  not  succeed. 

13  We  have  to  live  with  the  Convention.  But  that  does  not  mean  that  we 
have  to  live  with  abuse  of  diplomatic  immunity  by  diplomats  in  UK.  Let  us  be 
quite  clear  about  this-no  abuse  of  immunity  is  either  acceptable  or  condoned. 
The  Government  is  absolutely  firm  on  that  point.  What  action  do  we  take  on 
abuses  when  they  occur,  as  sadly  they  do?  The  most  serious  abuse  is  terrorism. 
This  was  perhaps  not  entirely  foreseen  when  the  Vienna  Convention  was  being 
drafted  30  years  ago.  Terrorism  is  bad  enough  in  any  circumstances  but 
particularly  obscene  if  supported  or  abetted  by  diplomatic  missions.  That  was 
why  we  did  not  hesitate  to  break  off  relations  with  Syria  last  year  when  we 
established  the  involvement  of  the  Syrian  Ambassador  and  his  staff  in  an  attempt 
to  blow  up  an  El  A1  jet.  That  on  top  of  our  decision  in  1984  to  break  off  relations 
with  the  Libyans  after  perhaps  one  of  the  gravest  violations  of  immunity  in  al 
time,  the  murder  of  WPC  Fletcher  in  St  James’s  Square,  has  sent  the  clearest 
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possible  message  to  all  Governments.  We  will  not  tolerate  State  sponsored 
terrorism  on  British  soil ,  or  indeed  anywhere  else. 

14.  Terrorist  activity  of  that  kind  is  mercifully  rare.  So  is  serious  crime 
among  diplomats  though  sometimes  you  would  not  believe  it  from  reports  in 
the  popular  press.  Most  diplomats  in  London  are  law  abiding.  Sadly,  any  group 
of  5,000  people  (plus  their  families)  contains  some  who  behave  irresponsibly. 
But  let’s  look  at  the  statistics.  In  1985,  23  diplomats  were  alleged  to  have 
committed  drunken  driving  offences.  The  total  number  of  such  offences  in 
England  and  Wales  alone  in  that  year  was  over  121,000.  In  the  same  year  there 
were  20  allegations  of  shoplifting  by  persons  with  immunity,  as  against  over 
281,000  convictions  in  England  and  Wales. 

15.  It’s  not  a  problem  that’s  out  of  control.  Yet  it’s  still  not  good  enough. 
What  do  zee  do,  then,  when  diplomats  commit  alleged  offences ?  In  the  past  2  years, 
since  the  White  Paper,  we  have  been  tougher  in  applying  the  Vienna  Convention. 
The  objective  is  to  achieve  a  better  standard  of  behaviour  and  a  reduction  in 
the  number  of  offences  committed  by  people  with  immunity.  So  far  the  figures 
have  been  encouraging.  Serious  crimes  have  fallen  from  53  in  1985  to  38  in 
1986.  ‘Serious’  in  this  connection  means  offences  in  a  category  which  could 
attract  a  prison  sentence  of  6  months  or  more.  It  does  not  follow  that  each 
alleged  offence  would  have  attracted  anywhere  near  such  a  penalty,  if  proven. 
Indeed  of  the  38  offences  in  1986,  23  were  for  drunken  driving  and  12  for 
shoplifting.  Yet  38  offences  is  38  too  many. 

16.  We  have  a  ‘tariff’  of  alleged  offences  by  diplomats.  We  contact  the  Mission 
concerned  about  every  reported  offence,  however  minor  and  ask  the  Head  of 
Mission  to  take  action  against  the  offender.  But  very  serious  offences  (for 
example,  firearms  offences,  fraud  or  traffic  offences  involving  death  or  injury) 
or  repeated  less  serious  offences  lead  to  a  request  for  the  diplomat’s  removal, 
unless  their  government  waives  their  immunity.  It’s  very  unusual  for  any 
government  to  waive  immunity.  A  number,  including  the  United  States,  have 
a  world-wide  policy  that  they  do  not  waive  immunity.  Nevertheless  we  encourage 
all  governments  to  waive  immunity  and  there  have  been  notable  examples  of 
certain  countries  agreeing  to  our  requests.  This  year  the  Mexican  Government 
waived  the  immunity  of  a  diplomat  who  was  a  suspect  in  a  murder  case  so  that 
he  could  be  questioned.  This  was  very  much  to  Mexico’s  credit.  In  similar  vein, 
in  1985  the  President  of  Zambia  waived  the  immunity  of  a  diplomat  accused  of 
heroin  smuggling.  For  the  record  the  diplomat  was  subsequently  acquitted. 

17.  If  no  waiver  is  granted  we  insist  on  the  removal  of  the  diplomat.  It’s  wrong 
to  suppose  that  a  diplomat  sent  home  in  this  way  has  ‘got  off  scot-free’.  The 
vast  majority  of  offences  by  diplomats  would  normally  be  punishable  by  a  fine. 
Being  sent  home  is  frequently  a  worse  punishment.  In  fact  some  diplomats  sent 
home  face  the  laws  of  their  own  country,  which  may  be  stricter  than  ours.  It 
can,  and  frequently  does,  lead  to  disgrace  and  dismissal.  Many  diplomats,  if 
they  had  the  choice,  would  rather  go  to  court  and  pay  a  fine  than  be  sent  home. 
Indeed  individual  diplomats  sometimes  urge  us  to  prosecute.  But  they  cannot 
waive  their  own  immunity.  Of  course  a  diplomat  expelled  for  reasons  connected 
with  terrorism  will  be  a  marked  man  and  will  find  it  difficult  to  secure  another 
posting  in  civilised  countries.  We  have  worked  hard  with  EC/Western  countries 
to  make  sure  that  this  sticks. 

18.  It  s  not  easy,  in  the  absence  of  a  court  hearing,  to  steer  a  course  between 
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firmness  and  fairness.  Unless  immunity  is  waived  diplomats  cannot  plead  their 
side  of  the  story  in  court,  as  a  British  defendant  can.  Cases  involving  humanitarian 
considerations  are  particularly  difficult.  For  example:  should  we  expel  the 
husband  of  a  woman  diplomat  for  a  second  drunken  driving  offence  when  he  is 
an  alcoholic  undergoing  treatment  for  his  condition?  Should  we  require  the 
removal  of  a  wife  for  a  second  shoplifting  offence  when  the  Mission  claims  the 
offences  are  due  to  a  nervous  condition  arising  from  the  serious  illness  of  a  child 
being  treated  here?  Should  we  send  home  a  diplomat’s  teenage  son  or  daughter 
if  the  Mission  plead  that  his  or  her  future  educational  prospects  will  be  ruined? 
What  do  we  do  if  the  Head  of  State  of  a  foreign  government  intervenes  personally 
on  behalf  of  the  offender?  These  are  all  actual  examples  and  in  every  case  we 
stood  firm.  I  know.  I  made  the  decisions.  I  think  we  were  right.  But  I  can  tell 
you  they  were  not  easy. 

19.  Diplomatic  Missions  occasionally  abuse  their  position  in  other  ways.  We 
are  sometimes  asked  for  assistance  by  people  or  firms  who  are  owed  money  by 
diplomatic  missions  or  individual  diplomats.  In  these  cases  we  help  chase  up 
cases  with  the  Missions  here  in  London  and  sometimes  with  their  Ministries  of 
Foreign  Affairs  in  overseas  capitals.  We  have  had  a  fair  degree  of  success. 
Naturally,  we  have  first  to  be  satisfied  that  the  claimant  has  a  genuine  case 
against  the  diplomatic  mission;  and  be  sure  that  it  is  diplomatic  immunity  rather 
than  another  factor  which  is  impeding  a  settlement. 

20.  I  know  many  people  are  concerned  about  diplomatic  motor  insurance. 
Diplomats  here  are,  like  anyone  else,  required  to  carry  third  party  insurance. 
We  would  normally  request  the  transfer  of  any  diplomat  found  without  it.  If  a 
diplomat  with  or  without  insurance  used  his  immunity  to  evade  compensating 
a  victim  of  a  road  accident  the  Motor  Insurers’  Bureau  have  said  that  they 
would  give  compensation.  We  will  do  everything  we  can  to  help  if  members  of 
the  public  have  difficulties  in  claiming  on  diplomats’  insurance. 

21.  How  does  the  record  of  British  diplomats  serving  overseas  stand  up  in 
comparison?  Our  diplomats'  record  abroad  is  good.  It’s  made  very  clear  to  all 
members  of  the  British  Diplomatic  Service  that  they  must  obey  the  local  law. 
Any  request  to  waive  diplomatic  immunity  is  treated  on  its  merits.  Our  policy 
is  to  grant  waivers  provided  we  are  satisfied  an  individual  would  be  treated 
fairly  and  that  the  work  of  the  mission  would  not  be  prejudiced. 

22.  Perhaps  the  biggest  bugbear  of  all  as  far  as  most  members  of  the  public 
are  concerned  is  parking  offences  by  diplomats.  Some  diplomatic  missions  have 
excellent  records  and  incur  no  unpaid  fines;  but  many  have  bad  records. 
Persistent  parking  offenders  cause  great  frustration,  inconvenience  and  irritation 
to  Londoners.  The  problems  started  in  the  early  1970s.  We  tried  repeatedly  to 
bring  home  to  the  Diplomatic  Corps  that  the  behaviour  of  certain  missions  was 
not  good  enough.  Our  letters  were  widely  disregarded;  the  well-behaved 
Missions  continued  to  be  well-behaved,  but  the  worst  offenders  ignored  our 
request  for  co-operation.  In  1984  the  total  of  unpaid  fines  rose  to  108,000.  We 
decided  we  had  to  go  beyond  persuasion  and  urging.  By  April  1985  we  informed 
Heads  of  Mission  that  detailed  records  of  unpaid  tickets  incurred  by  all  cars 
with  diplomatic  plates,  both  official  and  private,  would  be  kept.  Particularly  bad 
cases  would  be  drawn  to  the  personal  attention  of  Heads  of  Mission.  A  warning 
was  given  that  further  unpaid  parking  tickets  incurred  by  individual  cars  would 
lead  to  a  request  for  the  withdrawal  of  the  offender. 
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23.  The  result  of  this  tough  new  policy  is  that  unpaid  fines  incurred  by 
diplomats  are  now  running  at  about  a  quarter  of  the  1984  level  and  are  still 
falling.  We  want  them  to  fall  still  further.  So  far  no  persistent  offender  has 
actually  left  at  our  request.  We  have  made  a  number  of  requests  for  removal  of 
offenders.  But  in  every  case  so  far  satisfactory  arrangements  have  been  made 
for  payment  of  the  unpaid  fines  and  it  has  been  possible  to  withdraw  the  request 
for  removal.  Offenders  know  well  that  the  ultimate  sanction  of  removal  is  there. 
It  will  be  used  if  they  do  not  pay  up. 

24.  I  can  assure  you  we  will  follow  up  their  offences  vigorously.  Nearly  all 
Missions  have  reduced  their  parking  fines  since  1984.  Some,  have  reduced  them 
dramatically.  Others  seem  a  little  more  reluctant  to  fall  into  line.  Sometimes  I 
wonder  if  Missions  really  need  all  the  official  cars  they  say  they  must  have.  I 
remember  the  case  of  2  official  cars  which  were  parked  on  the  eve  of  the  most 
recent  Royal  Wedding  on  the  procession  route.  They  were  towed  away  by  the 
police  and  the  Mission  did  not  notice  their  absence  for  2  months.  Our  policy 
on  parking  has  made  an  excellent  start  and  we  intend  to  keep  up  the  pressure. 
No  level  of  unpaid  fines  by  diplomats  is  acceptable  and  I  am  looking  for  a 
continuing  downward  trend. 

25.  I  know  abuse  of  the  diplomatic  bag  worries  many  people.  Have  we  got  any 
sanction  against  a  Mission  illegally  importing,  say,  weapons  in  the  bag?  The 
Vienna  Convention  stipulates  that  bags  should  not  be  opened  or  detained. 
Scanning  however  would  not  contravene  the  Vienna  Convention  in  our  view. 
But  scanning  is  of  limited  practical  value  if  the  bag  cannot  be  opened.  It  might 
reveal  a  problem;  but  it  could  not  solve  it.  It’s  also  fairly  easy  for  a  determined 
State  to  evade  the  purpose  of  scanning  if  it  is  set  upon  mischief.  Plastic  explosives 
probably  would  not  show  up;  individual  suspect  items  such  as  guns  can  be 
disguised  or  shielded.  These  limitations  are  widely  recognised  internationally. 

26.  A  major  disadvantage  of  scanning  as  a  matter  of  course  is  that  our  bags 
could  become  liable  to  scanning  by  others.  It’s  not  that  our  bags  contain  illicit 
items — they  do  not.  However,  we  do  send  legitimate  but  sensitive  items  by  bag, 
for  example,  coding  and  cypher  material,  and  we  could  not  permit  this  to  be 
compromised  in  any  way.  We  have  therefore  decided  against  the  introduction 
of  scanning  as  a  matter  of  routine.  We  are  however  ready  to  scan  any  bag  on 
specific  occasions  where  the  grounds  for  suspicion  are  sufficiently  strong  and  a 
member  of  relevant  mission  is  invited  to  be  present.  This  can  act  as  a  deterrent 
to  abuse.  The  Foreign  Affairs  Committee  of  the  House  of  Commons  looked  at 
the  problem  in  1984.  This  was  an  authoritative  outside  view.  They  came  to 
much  the  same  conclusion. 

27.  Diplomatic  immunity  is  a  complicated  subject.  It  can  arouse  a  profound— 
and  understandable  sense  of  outrage.  It  can  baffle  and  infuriate  the  layman 
who  is  not  familiar  with  its  intricacies.  That  bitter  frustration  finds  expression 
in  Parliament,  the  public  and  in  the  press.  I  often  share  that  frustration  when 
I  am  forced  to  recognise  that  an  alleged  offender  cannot  be  charged  and  go 
to  court.  And  there  is  the  occasional  moment  when  I  am  closeted  with  my 
Legal  Advisers,  and  discussing  the  more  arcane  aspects  of  a  particular  incident, 
when  I  cannot  suppress  the  thought  that  the  Vienna  Convention  is  sometimes 
an  ass. 

28.  It  is  not,  however,  enough  for  Ministers  to  stamp  their  feet  in  impotent 
rage,  or  throw  up  their  hands  and  walk  away  from  problems.  Our  job  is  to  make 
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and  implement  a  policy.  And  in  the  case  of  diplomatic  immunity,  there  are  no 
pleasant  choices.  So,  in  conclusion,  let  me  just  re-state  where  we  stand  on  the 
two  key  issues. 

— There  is  no  realistic  prospect  of  our  taking  steps  in  relation  to  the  Vienna 
Convention  which  would  eliminate  or  reduce  the  abuse  of  diplomatic  immunity. 
Any  significant  changes  would  make  it  impossible  to  conduct  normal  relations 
with  a  large  number  of  countries.  It  is  our  judgement  that  there  is  no  alternative 
to  the  present  arrangements. 

—  Diplomats  have  an  obligation  to  respect  the  laws  of  their  host  country.  The 
only  acceptable  level  of  ‘diplomatic  crime’  is  no  diplomatic  crime.  I  am 
determined  to  keep  up  the  pressure  on  Missions  in  London  to  maintain  the 
standards  that  the  British  people  expect  of  them.  The  pre-meditated,  repeated 
or  flagrant  abuse  of  immunity  is  not  and  will  not  be  tolerated. 

(Text  provided  by  the  Foreign  and  Commonwealth  Office) 

Speaking  to  the  Sixth  Committee  of  the  UN  General  Assembly  on 
30  September  1987,  the  representative  of  Denmark,  on  behalf  of  the 
tw'elve  member  States  of  the  European  Community,  including  the  UK, 
stated: 

The  Twelve  express  .  .  .  concern  that  other  violations  of  diplomatic  and 
consular  privileges  and  immunities  have  occurred  during  the  past  year.  They 
remain  firmly  committed  to  making  use  of  all  available  legal  resources  in  order 
to  prevent  and  combat  crimes  against  diplomatic  and  consular  personnel  and  to 
strengthen  international  cooperation  to  this  end. 

We  wish  to  repeat  the  need  for  all  States  to  observe  scrupulously  the 
obligations  incumbent  on  them  by  virtue  of  general  international  law  and  the 
international  Conventions  relevant  to  the  protection,  security  and  safety  of 
diplomatic  and  consular  missions  and  representatives.  It  goes  without  saying 
that  it  is  essential  to  fulfil  a  basic  condition  here:  All  States  must  respect  the 
letter  and  spirit  of  these  obligations.  Every  failure  by  a  State  in  this  field, 
whether  by  tolerance  of  acts  of  individuals  or  groups  of  individuals  or— 
exceptionally — by  acts  of  State  organs  themselves,  contributes  to  a  weakening 
of  the  whole  framework  of  international  relations,  which  cannot  serve  the 
interests  of  any  State. 

The  Twelve  wish  to  emphasize  that  both  the  entitlement,  under  international 
law,  of  missions  and  representatives  to  a  special  degree  of  protection  as  well  as 
their  privileges  and  immunities  have  not  been  conferred  for  the  personal  benefit 
of  individuals  but  are  aimed  at  ensuring  the  efficient  performance  of  their 
functions  at  diplomatic  missions  and  consular  posts — to  the  benefit  of  inter¬ 
national  relations. 

Moreover,  it  must  be  stressed  that  while  sending  States  are  entitled  to  expect 
the  adequate  protection  of  their  diplomatic  and  consular  representatives,  the 
duty  of  such  representatives  to  respect  the  laws  and  regulations  of  the  receiv  ing 
States  must  also  be  strictly  observed. 

We  should  not  forget  that  abuses  by  missions  or  representatives  themselves 
of  their  privileges  and  immunities,  especially  when  they  involve  the  use  of 
violence,  may  diminish  public  understanding  for  the  necessity  to  respect  these 
privileges  and  immunities  and  to  protect  missions  and  representatives.  The 
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Governments  of  the  Twelve  remain  determined  to  prevent  abuses  of  diplomatic 
and  consular  immunity  and  have  continued  their  cooperation  in  this  respect. 

All  of  the  duties  to  which  we  have  referred  in  this  statement  are  already  well 
established  in  existing  international  law.  The  Twelve  attach  great  importance 
to  the  existing  legal  instruments,  which  have  in  general  worked  well  in  the  past 
and  which  seem  sufficient  for  the  time  being.  What  is  essential,  then,  is  the 
strict  observance  by  sending  and  receiving  States  alike  of  their  international 
obligations  under  those  instruments  to  which  they  are  parties  and  under  general 
international  law,  and  the  adherence  of  as  many  States  as  possible  to  the 
Conventions  in  question. 

(Text  provided  by  the  Foreign  and  Commonwealth  Office;  see  also  A/C. 
6/42/SR.  10,  pp.  2-3) 

In  moving  the  second  reading  in  the  House  of  Commons  of  the  Arms 
Control  and  Disarmament  (Privileges  and  Immunities)  Bill,  the  Secretary 
of  State  for  Foreign  and  Commonwealth  Affairs,  Sir  Geoffrey  Howe, 
stated: 

The  purpose  of  the  Bill  is  to  confer  appropriate  immunities  on  people  engaged 
in  verification  activities  under  last  year’s  Stockholm  accord  on  confidence 
building  and  disarmament  in  Euope — the  so-called  CDE  process— and  to  make 
similar  provision  for  future  arms  control  agreements. 

The  Stockholm  conference  concluded  on  22  September  1986  with  agreement 
on  a  substantial  package  of  confidence  and  security  building  measures.  The 
resultant  accord  provides  for  on-site  verification  and  for  observation  of  military 
activities.  It  also  requires  participating  states  to  grant  inspectors  and  observers 
the  same  privileges  and  immunities  as  diplomats  receive  under  the  Vienna 
convention. 

The  Bill  accordingly  gives  observers,  inspectors  and  their  auxiliary  staff 
suitable  privileges  and  immunities  as  set  out  in  the  Diplomatic  Privileges  Act 
1964.  On  that  basis,  inspectors  and  observers  will  enjoy,  subject  to  certain 
exceptions  immunity  from  criminal,  civil  and  administrative  jurisdiction,  and 
certain  fiscal  privileges.  Auxiliary  personnel  will  be  given  the  more  restricted 
privileges  and  immunities  normally  conferred  upon  so-called  'administrative 
and  technical  staff  assigned  to  diplomatic  missions.  In  particular,  their  immunity 
from  civil  and  administrative  jurisdiction  will  be  confined  to  acts  performed 
during  the  course  of  their  duties. 

In  addition,  we  are  taking  advantage  of  the  opportunity  offered  by  the  Bill  to 
provide  for  comparable  needs  that  may  arise  from  future  arms  control  agree¬ 
ments.  Clause  1(2)  accordingly  provides  for  privileges  and  immunities  to  be 
conferred  by  Order  in  Council,  to  give  effect  to  new  arrangements  overtaking 
the  Stockholm  document  or  to  other  arrangements  or  agreements  in  connection 
with  arms  control  and  disarmament.  If  we  seek  an  example  of  such  possible 
agreements  one  need  look,  of  course,  no  further  than  the  INF  agreement  which 
is  now  in  prospect. 

The  Bill  will  mean  only  a  very  modest  increase  in  the  number  of  people 
potentially  entitled  to  diplomatic  privileges  and  immunities.  Observers  will 
often  be  people  already  accredited  here.  In  other  cases,  visits  will  be  very  short— 
usually  about  two  or  three  days.  The  maximum  number  of  inspections  any 
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country  has  to  accept  under  the  accord  is  only  three  per  year.  We  are  likely  to 
invite  observers  to  military  exercises  in  the  LTK  only  once  every  two  or  three 
years. 

(HC  Debs.,  vol.  120,  col.  944:  22  October  1987) 

In  moving  the  third  reading  of  the  above  Bill  in  the  House  of 
Commons,  the  Minister  of  State,  Foreign  and  Commonwealth  Office, 
Mr  David  Mellor,  stated  in  part: 

I  should  like  to  make  one  point  clear.  The  Bill  does  not  make  any  changes  in 
the  privileges  and  immunities  that  are  given;  they  remain  exactly  as  set  out  in 
the  Diplomatic  Privileges  Act  1964.  All  it  does  is  extend  for  a  very  brief  period 
the  category  of  people  who  are  entitled  to  enjoy  those  privileges  and  immunities. 
In  practice,  this  will  have  little  effect  on  people  who  are  here  for  a  very  short 
visit  and  very  limited  in  numbers.  For  instance,  under  the  Stockholm  document, 
inspectors — a  maximum  of  four  per  inspection  team— and  observers— a 
maximum  of  two  per  country — will  enjoy,  among  other  things,  inviolability  of  the 
person,  immunitv  from  criminal  jurisdiction  and,  with  some  minor  exceptions, 
immunity  from  civil  and  administrative  jurisdictions.  Those  privileges  are 
enjoyed  by  diplomats  who  are  currently  accredited  here.  Many  of  those  observing 
exercises  in  the  L mted  Kingdom — this  was  the  case  with  Purple  Warrior  will 
be  service  attaches  accredited  here.  Many  of  the  small  Stockholm  signatory 
countries  send  no  observers  at  all. 

In  the  case  of  inspectors,  the  time  limits  are  clearly  specified  in  the  Stockholm 
document,  and  no  inspection  may  last  for  longer  than  48  hours.  It  is  envisaged 
that  inspectors  will  bring  auxiliary  personnel,  as  the  British  inspection  team  did 
when  it  went  to  the  German  Democratic  Republic  in  September.  Auxiliary 
personnel  are  equated  with  administrative  and  technical  staff  at  diplomatic 
missions  in  London  and  will  enjoy  inviolability  of  the  person  and  immunity 
from  criminal  jurisdiction.  Such  immunities  will  be  limited  to  acts  performed 
in  the  course  of  their  duties. 

(Ibid.,  vol.  124,  col.  598:  10  December  1987) 

Later  in  his  speech,  Mr  Mellor  observed: 

The  Bill  as  drafted  deals  only  with  allowing  inspectors  and  observers  under 
the  Stockholm  arrangements  the  privileges  and  immunities  confirmed  by  the 
Diplomatic  Privileges  Act  1964.  Any  subsequent  privileges  and  immunities  to 
be  granted  will  only  be  granted  by  permission  of  the  House  once  an  Order  in 
Council  has  been  laid  and  an  affirmation  resolution  has  been  sought  from  the 

House. 

(Ibid.,  col.  603) 

While  carrying  out  their  inspection  duties,  the  inspection  personnel  will  be 
granted  privileges  and  immunities.  It  is  for  this  purpose  that  the  Government 
will  seek  an  Order  in  Council  to  apply  the  terms  of  the  Bill  to  INF  inspectors. 
These  privileges  and  immunities  will  be  consistent  with,  and  in  some  respects 
more  limited  than,  those  granted  by  the  Vienna  convention  on  diplomatic 
relations  of  April  1964,  and  they  will  be  set  out  in  an  annex  to  the  basing 
country  agreement,  which  will  be  made  available  to  the  House  shortly,  together 
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with  the  INF  treaty  and  protocols  and  the  United  Kingdom-Soviet  exchange 
of  notes. 

(HC  Debs.,  vol.  124,  col.  606:  10  December  1987) 

The  following  extracts  are  taken  from  the  comments  submitted  in 
December  1987  by  the  UK  Government  to  the  International  Law 
Commission  in  response  to  the  Commission’s  draft  articles  on  the  status 
of  the  diplomatic  courier  and  diplomatic  bag  not  accompanied  by 
diplomatic  courier. 

2.  As  the  United  Kingdom  Government  have  made  clear  on  previous 
occasions,  they  approach  the  Commission’s  work  on  this  topic  on  the  basis  that, 
for  the  most  part,  and  for  practical  purposes,  the  relevant  rules  of  international 
law  concerning  diplomatic  and  consular  bags  and  diplomatic  and  consular 
couriers  (hereinafter  referred  to  simply  as  ‘the  bag’  and  ‘the  courier’)  are  already 
adequately  established  by  the  Vienna  Convention  on  Diplomatic  Relations  1961 
and  the  Vienna  Convention  on  Consular  Relations  1963,  as  supplemented  by 
customary  international  law  and  in  particular  the  rules  of  customary  international 
law  relating  to  the  right  of  States  to  self-defence  and  their  duty  to  protect  life. 
They  therefore  see  the  principal  purpose  of  these  draft  articles,  and  the  principal 
justification  for  the  International  Law  Commission’s  work  on  the  topic,  as  being 
to  enunciate  more  precise  and  specific  rules  aimed  at  facilitating  the  detection 
and  prevention  of  certain  practices  involving  the  abuse  of  the  bag  that  have, 
unfortunately,  disfigured  international  relations  in  recent  years. 

As  has  been  said  above,  the  United  Kingdom  Government  see  the  greater 
part  of  the  relevant  international  law  on  this  topic  as  already  adequately  covered 
by  the  two  Vienna  Conventions  of  1961  and  1963  (on  Diplomatic  and  Consular 
Relations  respectively)  and  by  certain  rules  of  customary  international  law.  The 
United  Kingdom  is  not  a  party  to  the  Convention  on  Special  Missions  1969  or 
to  the  Vienna  Convention  on  the  Representation  of  States  in  Their  Relations 
with  International  Organisations  of  a  Universal  Character  1975,  and  the  United 
Kingdom  Government,  for  their  part,  could  not  by  virtue  of  these  [draft]  articles 
accept  an  obligation  to  accord  the  treatment  provided  by  the  draft  articles  to 
couriers  of  special  missions  or  of  missions  and  delegations  to  international 
organisations  (or  to  the  bags  of  such  missions  and  delegations). 

34.  The  Lmited  Kingdom  Government  have  no  difficulty  with  the  core  of 
[draft  article  28]  ie,  the  proposition  that,  as  a  general  rule,  a  receiving  or  a 
transit  State  may  not  open  or  detain  the  bag.  That,  indeed,  is  settled  law:  see 
article  27.3  of  the  Vienna  Convention  on  Diplomatic  Relations  1961  and  Article 
35.3  of  the  Vienna  Convention  on  Consular  Relations  1963.  However,  the 
United  Kingdom  Government  do  not  regard  these  provisions  of  the  two  Vienna 
Conventions  as  preventing— nor  is  there  any  rule  of  customary  international 
law  which  prevents— a  receiving  or  transit  State  from  subjecting  a  bag,  in 
appropriate  circumstances,  to  ‘scanning’,  ie,  to  what  the  draft  article  describes 
as  ‘examination  through  electronic  or  other  technical  devices’.  The  United 
Kingdom  Government  accept,  of  course,  that  there  are  limits  on  the  right  of  a 
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receiving  or  transit  State  to  subject  a  bag  to  scanning.  Thus,  the  scanning  must 
not  be  of  a  kind  which  would  reveal  the  contents  of  the  communications  which 
are  being  transmitted  in  the  bag;  the  right  to  require  the  bag  to  be  scanned  may 
be  exercised  only  when  there  is  good  reason  to  suspect  that  the  bag  is  being 
used  for  an  improper  purpose;  there  should  be  no  general  and  routine  practice 
of  scanning  bags  and  each  case  should  be  treated  on  its  individual  merits;  a 
representative  of  the  sending  State  should  have  the  opportunity  to  be  present 
while  the  scanning  is  taking  place;  and,  if  the  sending  State  objects  to  the 
proposed  scanning,  it  should  have  the  option  of  having  the  bag  returned, 
unexamined,  to  its  originator. 

35.  The  United  Kingdom  Government  also  see  no  reason  why  the  ultimate 
step  of  calling  for  the  bag  to  be  opened  by  a  representative  of  the  sending  State 
in  the  presence  of  the  competent  authorities  of  the  receiving  or  transit  State 
(failing  which  it  is  to  be  returned  to  its  originator)  should  be  available  only  in 
respect  of  consular  bags  and  not  in  respect  of  diplomatic  bags.  They  would  wish 
this  article  to  make  it  clear  that  the  relevant  provisions  on  this  matter  should 
apply  to  both  kinds  of  bag. 

36.  It  will  also  be  apparent  from  the  above  comments  that  the  United 
Kingdom  Government  consider  that  the  right  to  invoke  all  or  any  of  these 
safeguards  against  suspected  abuse  of  the  bag  should  enure  for  the  benefit  of 
transit  States  as  well  as  receiving  States. 

37-  •  •  • 

The  United  Kingdom  Government  suggest  that,  when  the  draft  has  been 
revised  in  this  way,  the  International  Law  Commission  may  consider  that  the 
term  ‘inviolable’  ...  is  not  an  appropriate  categorisation  of  the  protected  status 
of  the  bag  and  should  be  omitted  or  replaced  lest  it  give  rise  to  confusion.  In 
any  event,  it  must  be  made  clear  that  any  so-called  ‘inviolability  is  subject  to 
the  legitimate  rights  of  receiving  and  transit  States  as  described  above. 

(Text  provided  by  the  Foreign  and  Commonwealth  Office) 


Part  Five:  VIII.  B.  Organs  of  the  State— immunity  of  organs  of  the  State- 
immunity  other  than  diplomatic  and  consular 

(See  also  Part  Five:  VII.  (item  of  26  March  1987),  and  Part  Five: 
VIII.  A.  (material  on  Arms  Control  and  Disarmament  (Privileges  and 
Immunities)  Bill),  above) 

The  following  extracts  are  taken  from  the  comments  submitted  in 
December  1987  by  the  UK  Government  to  the  International  Law 
Commission  in  response  to  the  Commission  s  draft  articles  on  the 
jurisdictional  immunity  of  States  and  their  property. 

3.  Among  the  important  developments  in  recent  years  have  been  the  elabor¬ 
ation  and  adoption  of  the  European  Convention  on  State  Immunity  of  1972  and 
the  enactment  by  various  States  of  the  necessary  domestic  legislation  to  give 
effect  to  it:  in  the  United  Kingdom,  the  State  Immunity  Act  1978,  which  also 
gives  effect  to  the  Brussels  Convention  of  1926  (on  the  Immunity  of  State- 
Owned  Ships)  and  its  Supplementary  Protocol  of  1934.  Other  States,  though 
not  themselves  parties  to  the  European  Convention,  or  the  Brussels  Convention 
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and  Protocol,  have  enacted  corresponding  legislation  which  proceeds  on  substan¬ 
tially  similar  principles  and  produces  substantially  similar  results.  The  LInited 
Kingdom  Government  consider  that  this  congruence  of  recent  international  and 
national  practice  points  clearly  to  the  position  which  the  draft  articles  should 
themselves  express  if  they  are  indeed  accurately  to  reflect  current  international 
law.  The  United  Kingdom  Government  would  therefore  urge  the  closest 
possible  approximation  of  the  draft  articles  to  the  provisions  of  the  European 
Convention  and  the  Brussels  Convention  and  Protocol  and  to  the  provisions  of 
the  national  legislation  which  implements  those  instruments  (or  corresponding 
rules  of  customary  international  law). 

4.  The  United  Kingdom  Government  do  not  consider  that  it  would  be  helpful 
to  engage,  in  these  comments,  in  a  debate  on  the  fundamental  theoretical 
principles  from  which  the  law  relating  to  the  jurisdictional  immunities  of  States 
may  be  thought  to  derive.  They  prefer  to  take  the  pragmatic  position  that, 
irrespective  of  which  theory  is  favoured,  a  statement  of  international  law  as  it 
stands  in  the  late  twentieth  century  can  be  regarded  as  accurate  and  balanced 
only  if  its  effect  is  to  recognise  the  full  weight  that  State  practice  now  attaches 
to  the  rule  of  law,  that  is  to  say,  the  entitlement  of  those  who  find  themselves 
engaged  in  legal  disputes  with  the  Government  of  a  foreign  State,  acting  in  a 
non-sovereign  capacity,  to  have  those  disputes  adjudicated  upon  and  determined 
by  the  ordinary  processes  of  the  law.  That  approach  by  no  means  involves 
disregarding  or  under-valuing  the  claims  of  State  sovereignty  (as  expressed  in 
the  maxim  par  in  parem  non  habet  imperium)-,  but  it  strikes  the  proper  balance 
by  embodying  the  principle  that  the  claims  of  the  rule  of  law  are  to  be  respected 
in  every  case  where  there  cannot  be  demonstrated  to  be  a  genuine  functional 
need,  if  State  sovereignty  is  not  to  be  prejudiced,  to  interpose  the  barrier  of 
jurisdictional  immunity.  That  is  the  basis  on  which  the  European  Convention 
and  the  United  Kingdom’s  own  legislation  are  founded  and  it  is  one  which  the 
United  Kingdom  Government  suggest  should  also  inform  the  International 
Law  Commission’s  draft  articles. 

7.  In  the  United  Kingdom  Government’s  view,  the  correct  proposition 
according  to  current  international  law  is  the  one  expressed  (albeit  using  different 
terminology)  by  Articles  27  and  28  of  the  European  Convention  (and  in  United 
Kingdom  domestic  law  by  section  14  of  the  State  Immunity  Act  1978).  That 
proposition  is  that  ‘agencies  or  instrumentalities’  and  ‘political  sub-divisions’ 
of  a  State  are  entitled  to  jurisdictional  immunity  only  ratione  materiae,  that  is 
to  say,  if  and  only  if — 

(a)  the  proceedings  in  question  relate  to  anything  done  by  them  in  the  exercise 
of  sovereign  authority;  and 

(b)  the  circumstances  are  such  that  their  parent  State  would  have  been  so 
immune. 

The  United  Kingdom  also  notes  what  it  considers  to  be  the  correct  formulation 
employed  in  draft  article  7.3. 

8.  ...  It  is  a  cardinal  feature  of  the  former  theory  that  when  a  State  chooses 
to  enter  into  a  commercial  contract  with  a  foreign  natural  or  juridical  person, 
it  places  itself  in  a  situation  where,  other  considerations  being  absent,  there  is 
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no  room  for  the  operation  of  State  immunity.  That  appears  also  to  be  accepted, 
as  a  description  of  the  practical  position,  even  by  the  proponents  of  the  so- 
called  absolute  theory.  Whether  a  particular  transaction  is  indeed  a  commercial 
contract  may  be  a  matter  of  dispute  but,  in  the  last  analysis,  that  is  an  objective 
question,  the  answer  to  which  is  to  be  gathered  from  all  the  objective 
circumstances  of  the  case. 

12.  The  United  Kingdom  Government  consider  that  it  would  also  be  desirable 
if  a  further  paragraph  were  added  to  [draft]  Article  4  to  provide  that  the  present 
articles  are  without  prejudice  to  the  question  of  the  privileges  and  immunities 
enjoyed  by  the  armed  forces  of  one  State  while  present  in  another  State  with 
the  latter’s  consent.  They  draw  attention  in  this  connection  to  the  Agreement 
regarding  the  Status  of  Forces  of  Parties  to  the  North  Atlantic  Treaty,  done  at 
London,  on  19  June  1951,  to  which  the  United  Kingdom  is  a  party. 

19.  ...  They  have  serious  doubts  .  .  .  about  the  phrase  ‘the  State  is  considered 
to  have  consented  to  the  exercise  of  that  jurisdiction  in  a  proceeding  arising  out 
of  that  commercial  contract’.  They  see  that  phrase  as  suggesting  that  we  are 
here  concerned  with  a  case  of  implied  ad  hoc  consent  to  the  jurisdiction.  The 
United  Kingdom  Government  consider  that  such  a  suggestion  would  not  be  in 
accordance  with  current  international  law  which  does  not  recognise  that,  in  the 
situations  with  which  this  article  deals,  there  exists  any  jurisdictional  immunity 
which  needs  to  be  ousted  or  suspended  by  any  process  of  consent,  whether 
express  or  implied. 

25.  The  United  Kingdom  Government  have  gone  on  record  as  stating  that 
it  ‘has  found  it  difficult  to  deduce  from  detailed  examination  of  the  practice  of 
other  States  in  the  field  of  taxation  of  foreign  sovereigns  any  very  clear  rules  or 
principles  in  this  area’  (see  page  626  of  ‘Materials  on  Jurisdictional  Immunities 
of  States  and  their  Property’,  United  Nations  Legislative  Series, 
ST/LEG/SER.B/20).  Accordingly,  the  United  Kingdom  Government  believe 
that  it  would  be  desirable  for  the  present  [draft]  Article  16  to  be  omitted  and 
for  a  provision  along  the  lines  of  Article  29(c)  of  the  European  Convention  to 
be  substituted. 

(Text  provided  by  the  Foreign  and  Commonwealth  Office) 

Part  Six:  I.  A.  Treaties— conclusion  and  entry  into  force— conclusion, 
signature,  ratification  and  accession 

(See  also  Part  One:  II.  D.  (item  of  24  November  1987),  above) 

The  Directorate  of  Legal  Affairs  of  the  Council  of  Europe  published 
in  1987  a  document  entitled  ‘Expression  of  consent  by  States  to  be  bound 
by  treaty’.  It  contained,  inter  alia,  the  following  replies  of  the  UK 
Government  in  1983  to  a  questionnaire: 

j.  Which  authority,  in  your  country,  is  vested  with  treaty  making  power? 

Treaty-making  power  is  vested  in  the  Crown  and  is  exercised  by  Ministers 
of  the  Government  acting  on  behalf  of  the  Crown. 
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2.  Which  authority  is  competent  to  authorise  negotiations  and  according  to  which 
procedure  is  the  authorisation  given? 

The  competence  to  authorise  negotiations  primarily  rests  with  the  Foreign 
and  Commonwealth  Office  who  may  in  turn  look  for  advice  to  the  Government 
Department  responsible  for  the  subject  matter  of  the  treaty.  If  such  a  Govern¬ 
ment  Department  should  itself  propose  to  enter  negotiations  with  another  State, 
it  would  normally  seek  the  advice  of  the  Foreign  and  Commonwealth  Office 
before  taking  any  initiative  and  the  Foreign  and  Commonwealth  Office  would 
in  any  event  maintain  a  certain  degree  of  control  and  co-ordination.  There  is 
no  special  procedure  for  authorising  negotiations,  which  may  be  initiated  by 
correspondence  or  a  meeting. 

j.  Does  the  legal  system  of  your  country  draw  a  distinction  between  signature  not 
subject  to  ratification,  signature  subject  to  ratification,  acceptance  or  approval? 

a.  If  not,  please  describe  the  procedure  followed  in  your  country  to  express  the 
consent  of  your  State  to  be  bound  by  a  treaty  and  reply  also  to  questions  7,  9 
to  11,  12  (mutatis  mutandis)  and  1  3  to  15. 

b.  If  the  answer  is  yes,  please  reply  to  questions  4  and  following. 

The  practices  and  procedures  followed  in  the  United  Kingdom  enable  the 
United  Kingdom  to  accept  any  of  the  stated  methods  of  expressing  consent  to 
be  bound  by  a  treaty. 

It  is  the  practice  to  secure  the  enactment  by  Parliament  of  any  legislation 
necessary  for  the  implementation  of  the  treaty  in  domestic  law.  Before  the 
United  Kingdom  Government  expresses  its  consent  to  be  bound  by  the  treaty, 
it  secures  the  enactment  of  such  legislation. 

Whether  or  not  implementing  legislation  is  necessary,  the  Government  has 
regard  to  a  constitutional  practice  known  as  the  Ponsonby  Rule,  under  which 
any  treaty  requiring  ratification  is  normally  laid  before  Parliament  for  a  period 
of  21  sitting  days  before  the  instrument  of  ratification  is  deposited. 

Apart  from  the  operation  of  the  Ponsonby  Rule,  there  have  been  occasions 
when  draft  treaties  have  been  laid  before  Parliament  after  initialling  and  before 
signature,  usually  where  there  has  been  considerable  Parliamentary  interest  in 
the  content  of  the  proposed  treaty.  Otherwise,  if  ratification  is  not  required,  the 
text  is  merely  laid  before  Parliament  and  published  in  the  Treaty  Senes  after 
entry  into  force. 

4.  In  what  cases  and  under  what  conditions  is  signature  not  subject  to  ratification, 
acceptance  or  approval,  possible? 

If  there  is  no  need  for  legislative  action  in  order  to  give  eflfect  to  a  treaty  in 
domestic  law,  signature  need  not  be  subject  to  ratification. 

5.  In  what  cases  is  signature  subject  to  ratification  required? 

While  there  is  no  strict  requirement  in  the  United  Kingdom,  in  any  particular 
case  for  signature  to  be  subject  to  ratification,  the  more  normal  practice  in  the 
case  of  a  treaty  requiring  implementing  legislation  is  for  the  United  Kingdom 
to  sign  subject  to  ratification  and  then  to  proceed  with  legislative  action  before 
ratification. 
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6.  In  what  cases  and  under  what  conditions  is  acceptance  or  approval  possible?  Are 
they  preceded  by  signature? 

It  is  possible  for  the  United  Kingdom  to  accept  or  approve  a  treaty.  Such 
acceptance  or  approval  is  treated  as  having  equivalent  effects  to  ratification  and 
the  United  Kingdom  therefore  follows  the  same  procedures  as  set  out  in  answers 
3,  4  and  5  above.  Acceptance  or  approval  are  not  preceded  by  signature. 

7.  In  each  of  the  situations  mentioned  under  3  ( a ),  4,  5  and  6,  please  describe  the 
steps  which  must  be  folloived  leading  to  the  decision  to  bind  the  State.  In  particular , 
must  the  authority  taking  the  decision  consult  other  authorities  (if  so,  which  ones?) 
or  professional  or  other  interested  groups? 

Steps  which  must  be  followed  leading  to  the  decision  to  bind  the  State  are 
specified  in  answer  3  above.  It  is  usual  for  the  Foreign  and  Commonwealth 
Office  (or  the  Government  Department  whose  responsibilities  are  most  directly 
affected  by  the  treaty)  to  consult  with  other  government  departments  who  have 
an  interest  in  the  subject  matter. 

There  is  no  legal  requirement  or  established  practice  for  consultation  with 
professional  or  other  interested  groups.  But,  during  the  course  of  negotiations, 
the  minister  in  charge  of  the  government  department  primarily  responsible  for 
the  subject  matter  of  a  treaty  may  be  questioned  in  Parliament  or  he  may  take 
the  opportunity  of  making  progress  reports  to  Parliament.  Otherwise,  the 
government  department  concerned  may  consult  particular  groups  either  before 
or  during  negotiations  or  before  signature.  If,  for  example,  the  provisions  of  a 
treaty  could  affect  the  jurisdiction  of  the  courts  in  the  United  Kingdom, 
consultations  would  normally  be  undertaken  with  members  of  the  judiciary,  with 
representatives  of  the  two  branches  of  the  legal  profession,  with  representatives  of 
insurance  interests  and,  to  the  extent  necessary,  with  representatives  of  other 
interests  likely  to  be  directly  affected  by  the  content  of  the  proposed  agreement. 

8.  When  ratification  is  necessary,  please  specify. 

a.  Which  authority  is  competent  to  ratify? 

b.  Must  it  have  prior  authorisation  to  ratify?  If  so,  who  gives  such  authorisation 
and  what  form  does  it  take? 

c.  In  cases  when  a  prior  authorisation  is  required,  must  it  be  applied  for  within 
a  certain  deadline?  Must  the  decision  of  the  authorising  authority  be  taken 
within  a  certain  deadline?  If  this  deadline  is  passed  without  a  decision,  what 
is  the  consequence? 

d  Once  authorisation  to  ratify  is  granted,  must  the  authorised  authority  proceed 
to  ratification  within  a  given  deadline?  Could  it  refrain  from  ratifying 
indefinitely? 

a.  The  Crown,  acting  on  the  advice  of  Ministers  and  acting  through  the 
Secretary  of  State  for  Foreign  and  Commonwealth  Affairs. 

b  Prior  authorisation  may  sometimes  be  required,  depending  on  the  subject 
matter  of  the  treaty.  In  practice,  formal  authority  from  the  Ministry  responsible 
for  the  implementation  of  the  treaty  is  obtained  before  the  Secretary  of  State 
for  Foreign  and  Commonwealth  Affairs  proceeds  with  ratification,  approval  or 

acceptance. 

c.i.  There  is  no  legally  established  deadline.  If  a  deadline  is  set,  it  will  have 
been  set  as  a  requirement  of  policy,  not  of  law. 
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ii.  There  is  no  such  requirement  in  the  United  Kingdom, 
iii.  Not  applicable. 

d.i.  There  is  no  legal  requirement  to  do  so,  but  if  the  authorisation  to  ratify 
contains  a  deadline  it  will,  of  course,  in  practice  be  met. 
ii.  Any  delay  in  ratification,  once  authorisation  is  given,  would  be  attributable 
to  policy  considerations  determined  by  the  competent  authorities. 

9.  In  cases  of  accession  to  a  treaty ,  are  there  any  other  procedures  not  described 
above  which  are  followed? 

No. 


14.  Does  signature  of  a  treaty  by  your  country  indicate  a  firm  intention  to  ratify 
it? 

Signature,  subject  to  ratification,  of  a  treaty  by  the  United  Kingdom  normally 
indicates  an  intention  on  the  part  of  the  Government  to  proceed  to  ratification 
in  due  course. 

In  reply  to  a  question  on  the  subject  of  the  1977  Geneva  Protocols 
additional  to  the  1949  Geneva  Convention,  the  Minister  of  State,  Foreign 
and  Commonwealth  Office,  Lord  Glenarthur,  stated: 

.  .  .  our  policy  is  not  to  become  party  to  binding  legal  instruments  until  we 
are  quite  sure  that  they  are  in  accord  with  other  commitments  and  obligations, 
and  we  must  ensure  that  the  new  obligations  which  these  protocols  introduce 
can  be  fully  met. 

(HL  Debs.,  vol.  489,  col.  1086:  5  November  1987) 

The  following  two  items  are  included  as  examples  of  recent  UK  practice 
in  the  ratification  of  bilateral  and  multilateral  treaties  respectively. 

Whereas  an  Extradition  Treaty  was  signed  at  Florence  on  12  March,  1986 
by  representatives  of  the  United  Kingdom  of  Great  Britain  and  Northern 
Ireland  and  the  Italian  Republic 

which  Treaty  is,  word  for  word,  as  follows:  — 

[Text  of  Treaty] 

The  Government  of  the  United  Kingdom  of  Great  Britain  and  Northern 
Ireland,  having  considered  the  Treaty  aforesaid,  hereby  confirm  and  ratify  the 
same  in  respect  of: 

The  United  Kingdom  of  Great  Britain  and  Northern  Ireland 
The  Channel  Islands 
The  Isle  of  Man 

and  undertake  faithfully  to  perform  and  carry  out  all  the  stipulations  therein 
contained. 

In  witness  whereof  this  Instrument  of  Ratification  is  signed  and  sealed  by 
Her  Majesty  s  Principal  Secretary  of  State  for  Foreign  and  Commonwealth 
Affairs. 
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Done  at  London  the  ist  day  of  October,  One  thousand  Nine  hundred  and 
Eighty-six. 

[Signature  of  Secretary  of  State  for  Foreign  and  Commonwealth  Affairs] 

Whereas  a  Protocol  to  the  Agreement  of  25  April,  1976  between  the  Member 
States  of  the  European  Coal  and  Steel  Community  and  the  Republic  of  Tunisia 
consequent  on  the  Accession  of  the  Hellenic  Republic  to  the  Community  was 
signed  on  20  July,  1983,  on  behalf  of  the  United  Kingdom  of  Great  Britain  and 
Northern  Ireland; 

And  whereas  Article  10  provides  that  the  Protocol  shall  be  approved  by  the 
Contracting  Parties  in  accordance  with  their  own  procedures; 

And  whereas  the  procedures  necessary  to  this  end  have  been  completed  by 
the  United  Kingdom  of  Great  Britain  and  Northern  Ireland; 

Now  therefore  the  Undersigned,  Her  Majesty’s  Principal  Secretary  of  State 
for  Foreign  and  Commonwealth  Affairs,  hereby  notifies  the  approval  by  the 
Government  of  the  L  mted  Kingdom  of  Great  Britain  and  Northern  Ireland  of 
the  Protocol  aforesaid. 

Done  at  the  Foreign  and  Commonwealth  Office,  London,  the  5th  day  of 
February,  One  thousand  Nine  hundred  and  Eighty-seven. 

[Signature  of  Secretary  of  State  for  Foreign  and  Commonwealth  Affairs] 
(Texts  provided  by  the  Foreign  and  Commonwealth  Office) 


Part  Six.  I.  B.  Treaties— conclusion  and  entry  into  force— reservations  and 
declarations  to  multilateral  treaties 

(See  also  Part  Six:  II.  B.  (item  of  29  October  1987),  below) 

The  Directorate  of  Legal  Affairs  of  the  Council  of  Europe  published 
in  1987  a  document  entitled  ‘Expression  of  consent  by  States  to  be  bound 
by  treaty’.  It  contained,  inter  alia,  the  following  reply  by  the  UK 
Government  in  1983  to  a  questionnaire: 

to.  Which  authority  decides  whether: 

a.  reservations  should  be  made? 

b.  reservations  should  be  withdrawn? 

c.  objections  should  be  presented  to  reservations  made  by  other  States? 

The  authority  which  ultimately  decides  (a),  (b)  and  (c)  is  the  Crown  who  acts 
upon  the  advice  of  ministers.  In  practice,  in  making  these  decisions  the 
Crown  will  act  upon  the  advice  of  the  ministers  primarily  responsible  for  the 
implementation  of  the  treaty  who  will  receive,  as  appropriate,  advice  from 
the  legal  advisers  of  the  Foreign  and  Commonwealth  Office  and  other  government 
departments. 

Bv  a  letter  dated  26  March  1987,  registered  at  the  Secretariat  General 
of  the  Council  of  Europe,  the  UK  Government  made  the  following 
statement: 

I  have  the  honour  to  refer  to  Miss  Stoddart’s  communication  of  28  May  1982 
with  which  she  enclosed  the  United  Kingdom  instrument  of  Ratification  of 
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the  Convention  on  the  Conservation  of  European  Wildlife  and  Natural 
Habitats. 

The  final  paragraph  of  her  communication  predicted  that  many  of  the 
reservations  then  entered  in  respect  of  Northern  Ireland  would  be  lifted 
following  the  enactment  of  the  appropriate  legislative  measures.  I  now  have  the 
pleasure,  in  accordance  with  Article  22  paragraph  4  of  the  Convention,  of 
notifying  you  that  those  reservations  in  respect  of  Northern  Ireland  are  hereby 
withdrawn  in  their  entirety.  In  so  doing,  may  I  also  take  the  opportunity  to 
revise  the  reservations  in  respect  of  Great  Britain.  These  revisions  comprise  the 
complete  amendment  of  the  Reservation  for  Deer  in  Scotland  and  the  addition 
of  a  Reservation  on  the  use  against  seals  of  a  semi-automatic  weapon  with  a 
magazine  capable  of  holding  more  than  two  rounds  of  ammunition. 

I  attach  a  list  of  the  Article  22  Reservations  for  Great  Britain  as  amended 
[not  reproduced]. 

(Cm.  217,  p.  4) 

On  5  June  1987,  the  Secretary-General  of  the  UN  received  from  the 
UK  Government  the  following  objection  with  regard  to  a  Soviet 
reservation  concerning  Article  66  of  the  Vienna  Convention  on  the  Law 
of  Treaties,  1969,  and  a  declaration  attached  to  the  Soviet  instrument  of 
accession: 

The  Government  of  the  United  Kingdom  of  Great  Britain  and  Northern 
Ireland  object  to  the  reservation  entered  by  the  Government  of  the  Union  of 
Soviet  Socialist  Republics  by  which  it  rejects  the  application  of  Article  66  of 
the  Convention.  Article  66  provides  in  certain  circumstances  for  the  compulsory 
settlement  of  disputes  by  the  International  Court  of  Justice  (in  the  case  of 
disputes  concerning  the  application  or  interpretation  of  Articles  53  or  64)  or  by 
a  conciliation  procedure  (in  the  case  of  the  rest  of  Part  V  of  the  Convention). 
These  provisions  are  inextricably  linked  with  the  provisions  of  Part  V  to  which 
they  relate.  Their  inclusion  was  the  basis  on  which  those  parts  of  Part  V  which 
represent  progressive  development  of  international  law  were  accepted  by  the 
Vienna  Conference.  Accordingly  the  United  Kingdom  does  not  consider  that 
the  treaty  relations  between  it  and  the  Soviet  Union  include  Part  V  of  the 
Convention. 

With  respect  to  any  other  reservation  the  intention  of  which  is  to  exclude  the 
application,  in  whole  or  in  part,  of  the  provisions  of  Article  66,  to  which  the 
United  Kingdom  has  already  objected  or  which  is  made  after  the  reservation 
by  the  Government  of  the  Union  of  Soviet  Socialist  Republics,  the  United 
Kingdom  will  not  consider  its  treaty  relations  with  the  State  which  has 
formulated  or  will  formulate  such  a  reservation  as  including  those  provisions  of 
Part  V  of  the  Convention  with  regard  to  which  the  application  of  Article  66  is 
rejected  by  the  reservation. 

The  instrument  of  accession  deposited  by  the  Union  of  Soviet  Socialist 
Republics  included  also  a  declaration  that  it  reserves  the  right  to  take  ‘any 
measures  to  safeguard  its  interests  in  the  event  of  the  non-observance  by  other 
States  of  the  provisions  of  the  Convention.  The  purpose  and  scope  of  this 
statement  is  unclear;  but,  given  that  the  Union  of  Soviet  Socialist  Republics 
has  rejected  the  application  of  Article  66  of  the  Convention,  it  would  seem  to 
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apply  rather  to  acts  by  Parties  to  the  Convention  in  respect  of  treaties  where 
such  acts  are  in  breach  of  the  Convention.  In  such  circumstances  a  State  would 
not  be  limited  in  its  response  to  the  measures  in  Article  60:  under  customary 
international  law  it  would  be  entitled  to  take  other  measures,  provided  always 
that  they  are  reasonable  and  in  proportion  to  the  breach. 

(C.N.  137.  1987.  Treaties— 4) 

Part  Six:  I.  C.  Treaties— conclusion  and  entry  into  force— entry  into  force, 
provisional  application 

The  Directorate  of  Legal  Affairs  of  the  Council  of  Europe  published 
in  1987  a  document  entitled  'Expression  of  consent  by  States  to  be  bound 
by  treaty’.  It  contained,  inter  alia,  the  following  reply  of  the  UK 
Government  in  1983  to  a  questionnaire: 

75.  Is  the  provisional  application  of  a  treaty  before  its  entry  into  force  possible  in 
your  legal  system  and  under  zvhat  conditions? 

Yes.  If,  however,  changes  in  the  domestic  law  of  the  United  Kingdom  were 
necessary  to  enable  the  United  Kingdom  to  give  provisional  effect  to  the  treaty, 
appropriate  legislative  action  would  need  to  be  taken. 


Part  Six:  II.  A.  Treaties— observance,  application  and  interpretation- 
observance 

Speaking  on  28  October  1987  in  the  Sixth  Committee  of  the  UN 
General  Assembly,  on  the  subject  of  measures  to  prevent  international 
terrorism,  the  representative  of  Denmark,  representing  the  twelve 
member  States  of  the  European  Community,  including  the  UK, 
stated: 

And  equally  important  ...  and  in  accordance  with  the  basic  rule  of 
international  law,  pacta  sunt  servanda,  States  must  perform  in  good  faith  their 
international  obligations  in  this  field,  inter  alia  by  ensuring  that  appropriate  law 
enforcement  measures  are  taken  by  them  in  connection  with  the  offences 
addressed  in  these  Conventions. 

(Text  provided  by  the  Foreign  and  Commonwealth  Office;  see  also  A/C. 
6/42/SR.  34,  p.  4) 

Part  Six:  II.  B.  Treaties — observance,  application  and  interpretation- 
application 

The  Allied  Kommandatura,  Berlin,  issued  the  following  order, 
BK/0(87)5,  on  6  May  1987: 

Subject:  Vienna  Convention  on  the  Law  of  Treaties 
The  Allied  Kommandatura  orders  as  follows: 

1  The  Allied  Kommandatura  approves  the  extension  to  Berlin  of  the  Vienna 
Convention  on  the  Law  of  Treaties,  subject  to  the  following  provisions: 
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2.  No  provision  of  the  Convention  shall  affect  Allied  rights  and  responsibilities 
and  Allied  legislation,  in  particular  relating  to  the  representation  abroad  of  the 
interests  of  the  City. 

3.  As  a  result,  the  application  to  Berlin  of  the  rules  laid  down  in  the 
Convention  according  to  which  international  treaties  are  applied,  will  not  affect 
the  established  procedures  relating  to  the  extension  to  Berlin  of  international 
agreements  and  arrangements  entered  into  by  the  Federal  Republic  of  Germany, 
in  accordance  with  which  the  Allied  authorities  ensure  that  matters  of  security 
and  status  are  not  affected. 

4.  This  Order  will  be  transmitted  to  the  Governing  Mayor  of  Berlin  for  such 
action  as  may  be  necessary  in  relation  to  it,  including  publication  in  accordance 
with  BK/0(64)4. 

(Text  provided  by  the  Foreign  and  Commonwealth  Office) 

The  I  K  Mission  to  the  UN,  New  York,  addressed  the  following  note, 
Note  No.  271,  dated  29  October  1987,  to  the  Secretariat  of  the  UN: 

The  Permanent  Mission  of  the  United  Kingdom  of  Great  Britain  and 
Northern  Ireland  .  .  .  has  the  honour  to  refer  to  the  declaration  made  by  the 
Go\  ernment  of  the  Union  of  Soviet  Socialist  Republics  in  its  instrument  of 
accession  to  the  Agreement  concerning  the  adoption  of  uniform  conditions  of 
approval  and  reciprocal  recognition  of  approval  for  motor  vehicle  equipment 
and  parts  (done  at  Geneva  on  20  March  1958),  which  was  deposited  on  19 
December  1986  with  the  Secretary-General  (see  depositary  notification  C.N.319. 
1986  Treaties— 53).  The  Permanent  Mission  of  the  United  Kingdom  has  the 
honour  to  state  the  following  on  behalf  of  the  Governments  of  France,  the 
United  Kingdom  and  the  United  States  of  America: 

The  Three  Powers  reaffirm  the  position  set  out  in  the  Notes  received  by  the 
Secretary-General  on  23  November  1966  from  the  Permanent  Missions  of 
France  and  the  U  mted  Kingdom  to  the  United  Nations  (see  depositary 
notification  C.N.246.  1966  Treaties — 9  of  9  February  1967).  The  established 
procedures  described  therein  were  endorsed  in  the  Quadripartite  Agreement  of 
3  September  1971.  In  a  communication  to  the  Government  of  the  Union  of 
Soviet  Socialist  Republics,  which  is  an  integral  part  (Annex  IVA)  of  the 
Quadripartite  Agreement,  the  Governments  of  France,  the  United  Kingdom 
and  the  United  States,  without  prejudice  to  the  maintenance  of  their  rights  and 
responsibilities  relating  to  the  representation  abroad  of  the  interests  of  the 
Western  Sectors  of  Berlin,  confirmed  that,  provided  that  matters  of  security 
and  status  are  not  affected  and  provided  that  the  extension  is  specified  in  each 
case,  international  agreements  and  arrangements  entered  into  by  the  Federal 
Republic  of  Germany  may  be  extended  to  the  Western  Sectors  of  Berlin  in 
accordance  with  established  procedures.  For  its  part,  the  Government  of  the 
Union  of  Soviet  Socialist  Republics  in  a  communication  to  the  Governments 
of  the  Three  Powers,  which  is  similarly  an  integral  part  (Annex  IVB)  of  the 

Quadripartite  Agreement,  affirmed  that  it  would  raise  no  objections  to  such 
extension. 

The  reference  to  the  Quadripartite  Agreement  made  by  the  USSR  in  the 
above-mentioned  declaration  of  19  December  1986  is  incomplete  and  therefore 
misleading.  The  relevant  passage  of  that  Agreement  to  which  the  Soviet 
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declaration  refers  provides  that  the  ties  between  the  Western  Sectors  of  Berlin 
and  the  Federal  Republic  of  Germany  will  be  maintained  and  developed,  taking 
into  account  that  these  Sectors  continue  not  to  be  a  constituent  part  of  the 
Federal  Republic  of  Germany  and  not  to  be  governed  by  it. 

The  Three  Powers  do  not  accept  the  Soviet  assertion  that  use  of  the 
formula  'Land  Berlin’  is  incompatible  with  the  provisions  of  the  Quadripartite 
Agreement.  In  approving  the  Constitution  of  Berlin,  the  Allied  Kommandatura 
made  no  reservation  with  regard  to  Article  1,  paragraph  1,  which  provides  that 
Berlin  is  both  a  German  Land  and  a  city.  There  is  therefore  no  reason  why 
international  treaties  to  which  the  Federal  Republic  of  Germany  is  a  party 
should  not  be  extended  to  the  Western  Sectors  of  Berlin  in  accordance  with 
established  procedures  endorsed  by  the  Quadripartite  Agreement,  using  the 
formula  ‘ Land  Berlin’.  It  will  be  recalled  that  Article  1,  paragraph  2,  of  the 
Constitution  of  Berlin,  which  provides  that  Berlin  is  a  Land  of  the  Federal 
Republic  of  Germany,  continues  to  be  suspended. 

It  follows  from  the  above  that  the  objection  raised  by  the  Government  of  the 
USSR  to  the  extension  of  the  Agreement  concerning  the  adoption  of  uniform 
conditions  of  approval  and  reciprocal  recognition  of  approval  for  motor  vehicle 
equipment  and  parts,  done  at  Geneva  on  20  March  1958,  to  the  Western  Sectors 
of  Berlin,  using  the  formula  ‘ Land  Berlin’,  is  unfounded. 

(Ibid.) 

Part  Six:  II.  C.  Treaties— observance,  application  and  interpretation- 
interpretation 

On  18  December  1985,  the  Defence  Committee  of  the  House  of 
Commons  took  evidence  on  the  subject  of  the  implications  for  thfy  LT. 
of  ballistic-missile  defence.  In  the  course  of  giving  evidence,  Mr  F.  D. 
Berman,  Legal  Counsellor,  Foreign  and  Commonwealth  Office,  stated 
of  the  ABM  Treaty: 

this  is  a  Treaty  to  which  Her  Majesty’s  Government  are  not  themselves 
party  and  more  than  that  even,  unlike  the  Outer  Space  Treaty  .  it  is  a  bi¬ 
lateral  Treaty  specifically  between  the  United  States  and  the  Soviet  Lmon. 
Obviously  that  places  limitations  on  the  extent  to  which  it  is  possible,  or  even 
proper,  for  another  government  to  express  a  view  on  its  interpretation.  1  he 
international  rules  of  treaty  interpretation  which  are  generally  recognised  are 
that  the  text  of  the  Treaty  has  to  be  interpreted  in  good  faith  in  its  context  and 
in  the  light  of  its  object  and  purpose,  and  international  practice  also  recognises 
that  you  can  look  at  other  things  like,  for  example,  specifically  the  negotiating 
record  if  you  want  to  confirm  the  meaning  or,  particularly  relevant  in  this  case 
if  you  have  ambiguities  or  uncertainties  resulting  from  your  look  at  the  text  o 
the  Treaty.  Quite  obviously  we  do  not  have  access  to  the  negotiating  record, 
we  were  not  part  of  the  negotiations,  but  if  you  think  of  the  important  strategic 
military  significance  of  the  Treaty  it  is  quite  clear  why  outsiders  do  not  have 
the  property  in  this  record  which,  apparently,  is  quite  significant. 

(Parliamentary  Papers,  1986-7,  HC,  Paper  233,  pp.  3°  1  >  see  a'so  ^ 
vol .  no,  col.  764:  17  February  1987) 
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Part  Six:  II.  D.  Treaties — observance,  application  and  interpretation — 
treaties  and  third  States 

(See  also  Part  Eight:  II.  C.  (item  of  5  February  1987,  last  paragraph), 
below) 

On  18  December  1985,  the  Defence  Committee  of  the  House  of 
Commons  took  evidence  on  the  subject  of  the  implications  for  the  UK 
of  ballistic-missile  defence.  In  the  course  of  giving  evidence,  Mr  F.  D. 
Berman,  Legal  Counsellor,  Foreign  and  Commonwealth  Office,  stated 
of  the  ABM  Treaty: 

...  the  members  of  the  Committee  will  realise  that  when  you  have  an  issue 
under  a  treaty  which  is  a  matter  of  disagreement  between  the  parties,  obviously 
other  states  have  to  observe  a  certain  restraint  in  their  attitude  and  do  not  have 
the  standing  to  instruct  the  parties  to  a  treaty  as  to  what  their  rights  and 
obligations  under  it  are. 

(■ Parliamentary  Papers,  1986-7,  HC,  Paper  233,  p.  31) 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  stated: 

Her  Majesty’s  Government  have  no  locus  standi  to  interpret  the  ABM  Treaty 
because  we  are  not  parties  to  that  treaty. 

(HL  Debs.,  vol.  489,  col.  1370:  11  November  1987) 


Part  Six.  IV.  C.  Treaties  invalidity ,  termination  and  suspension — termin¬ 
ation,  suspension  of  operation,  denunciation 

In  a  letter  dated  26  June  1987  addressed  to  the  Secretary-General  of 
the  Council  of  Europe,  the  UK  Government  denounced  its  acceptance 
of  Article  8  (4)  (a)  of  the  European  Social  Charter,  1961.  This  provision  of 
the  Convention,  which  in  Article  37  contains  provisions  for  denunciation, 
reads: 

With  a  view  to  ensuring  the  effective  exercise  of  the  right  of  employed  women 
to  protection  the  Contracting  Parties  undertake  ...  to  regulate  the  employment 
of  women  workers  on  night  work  in  industrial  employment. 

(See  Cm.  286,  p.  10) 


Part  Six.  V.  Ireaties  depositaries,  notification,  corrections  and  registration 

On  18  December  1985,  the  Defence  Committee  of  the  House  of 
Commons  took  evidence  on  the  subject  of  the  implications  for  the  UK 
of  ballistic-missile  defence.  In  the  course  of  giving  evidence,  Mr  F.  D 
Berman,  Legal  Counsellor,  Foreign  and  Commonwealth  Office,  stated: 

The  United  Nations’  rules  on  treaty  registration  are  that  you  register  the  text 
of  the  treaty  and  any  associated  documents  or  understandings  but  there  is  no 
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compulsion  on  the  countries  concerned  to  deposit  the  negotiating  record  of 
those  treaties,  least  of  all  when  they  are  highly  classified. 

(. Parliamentary  Papers,  1986-7,  HC,  Paper  233,  pp.  3°-0 


Part  Seven:  I.  Personal  jurisdiction— general  concept 

(See  Part  Eight:  II.  D.  (item  of  3  December  1987),  below) 

Part  Eight:  I.  A.  State  territory  and  territorial  jurisdiction— parts  of 
territory,  delimitation— frontiers,  boundaries 

(See  also  Part  Nine:  I.  A.  (material  on  Territorial  Sea  Bill),  below) 

In  reply  to  a  question,  the  Parliamentary  Under-Secretary  of  State, 
Foreign  and  Commonwealth  Office,  wrote: 

The  question  of  the  1925  boundary  agreement  or  the  Ireland  (Confirmation 
of  Agreement)  Act  1925  which  gave  it  legislative  confirmation,  did  not  arise 
in  the  negotiations  leading  to  the  Anglo-Irish  Agreement;  nor  have  there  been 
any  recent  conversations  about  it  with  the  Government  of  the  Republic  of 
Ireland. 

(HC  Debs.,  vol.  108,  Written  Answers,  cols.  362-3:  19  January  1987) 

In  reply  to  a  later  question  on  the  same  subject,  the  Parliamentary 
Under-Secretary  of  State  wrote: 

Our  policy  is  that  both  the  1925  boundary  agreement  and  the  Ireland 
(Confirmation  of  Agreement)  Act  1925  should  remain  in  force. 

(Ibid.,  col.  778:  23  January  1987) 

Part  Eight:  II.  A.  State  territory  and  territorial  jurisdiction— territorial 
jurisdiction— territorial  sovereignty 

(See  also  Part  Fourteen:  I.  B.  8.,  below) 

On  4  February  1987,  in  giving  evidence  to  the  Foreign  Affairs 
Committee  of  the  House  of  Commons,  examining  the  situation  in  Cyprus, 
the  Minister  of  State,  Baroness  Young,  stated: 

As  the  Sovereign  Bases  are  sovereign  British  territory  there  is  no  requirement 
for  us  to  obtain  the  agreement  of  the  Government  of  Cyprus  for  the  particular 
use  we  make  of  the  bases.  Nevertheless,  we  do  maintain  close  contact  with  the 
Government  of  Cyprus  over  this  and  over  other  matters  as  well. 

(. Parliamentary  Papers,  1986-7,  HC,  Paper  23-ii,  p.  16) 

On  10  September  1986,  the  Secretary-General  of  the  International 
Maritime  Organization  received  the  following  communication  from  the 
Argentine  delegation  in  respect  of  the  International  Convention  relating 
to  Intervention  on  the  High  Seas  in  Cases  of  Oil  Pollution  Casualties, 
1969,  the  Convention  on  the  International  Regulations  for  Preventing 


584  UNITED  KINGDOM  MATERIALS  ON 

Collisions  at  Sea,  1972,  with  its  Protocol,  and  the  International  Conven¬ 
tion  on  Civil  Liability  for  Oil  Pollution  Damage,  1969,  with  its  Protocol: 

I  have  the  honour  to  inform  you  that  the  Argentine  Government  rejects  the 
extension  made  by  the  United  Kingdom  of  Great  Britain  and  Northern  Ireland 
of  the  application  to  the  Malvinas  Islands,  South  Georgia  and  South  Sandwich 
Islands  of  the  conventions  and  protocols  .  .  .  and  reaffirms  the  rights  of 
sovereignty  of  the  Argentine  Republic  over  those  archipelagos  which  form  part 
of  its  national  territory. 

The  General  Assembly  of  the  United  Nations  has  adopted  resolution 
2065 (XX),  3 i6o(XXVIII),  31/49,  37/9,  38/12  and  39/6  which  recognize  the 
existence  of  a  sovereignty  dispute  relating  to  the  question  of  the  Malvinas 
Islands,  urging  the  Argentine  Republic  and  the  United  Kingdom  to  resume 
negotiations  in  order  to  find,  as  soon  as  possible,  a  peaceful  and  definitive 
solution  to  the  dispute  through  the  good  offices  of  the  Secretary-General  of  the 
United  Nations  who  is  requested  to  inform  the  General  Assembly  on  the 
progress  made.  Similarly,  the  General  Assembly  of  the  United  Nations  at  its 
fortieth  session  adopted  resolution  40/21  of  27  November  1985  which  again 
urges  both  parties  to  resume  the  said  negotiations. 

With  reference  to  the  International  Convention  relating  to  Intervention  on 
the  High  Seas  in  Cases  of  Oil  Pollution  Casualties  (INTERVENTION  1969), 
signed  at  Brussels  on  29  November  1969,  and  to  the  Protocol  relating  to 
Intervention  on  the  High  Seas  in  Cases  of  Pollution  by  Substances  other  than 
Oil,  signed  at  London  on  2  November  1973,  the  Argentine  Government  also 
rejects  the  extension  of  its  application  to  the  so-called  ‘British  Antarctic 
Territory’  made  by  the  United  Kingdom  of  Great  Britain  and  Northern  Ireland 
and,  with  respect  to  such  extension  and  to  any  other  declaration  that  may  be 
made,  reaffirms  the  rights  of  the  Republic  of  the  Argentine  Antarctic  Sector 
between  longitude  250  and  740  west  and  latitude  6o°  south,  including  those 
rights  relating  to  its  sovereignty  or  corresponding  maritime  jurisdiction.  It  also 
recalls  the  safeguards  concerning  claims  to  territorial  sovereignty  in  Antarctica 
provided  in  Article  IV  of  the  Antarctic  Treaty  signed  at  Washington  on  1 
December  1959  to  which  the  Argentine  Republic  and  the  United  Kingdom  of 
Great  Britain  and  Northern  Ireland  are  Parties. 

The  Secretary-General  received  the  following  communication  in 
response  on  15  February  1987: 

The  Government  of  the  United  Kingdom  of  Great  Britain  and  Northern 
Ireland  cannot  accept  the  statement  made  by  the  Argentine  Republic  as  regards 
the  Falkland  Islands  and  South  Georgia  and  the  South  Sandwich  Islands.  The 
Government  of  the  United  Kingdom  of  Great  Britain  and  Northern  Ireland 
have  no  doubt  as  to  the  United  Kingdom  sovereignty  over  the  Falkland  Islands 
and  South  Georgia  and  the  South  Sandwich  Islands  and,  accordingly  their 
right  to  extend  the  application  of  the  Treaties  to  the  Falkland  Islands  and  South 
Georgia  and  the  South  Sandwich  Islands. 

Equally,  while  noting  the  Argentine  reference  to  the  provisions  of  Article  IV 
of  the  Antarctic  Treaty  signed  at  Washington  on  1  December  1959  the 
Government  of  the  United  Kingdom  of  Great  Britain  and  Northern  Ireland 
have  no  doubt  as  to  the  sovereignty  of  the  United  Kingdom  over  the  British 
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Antarctic  Territory,  and  to  the  right  to  extend  the  application  of  the  Treaties 
in  question  to  that  Territory. 

(Cm.  196,  pp.  19-20) 

In  the  course  of  a  debate  on  the  subject  of  South  African  activities  on 
Marion  Island,  the  Minister  of  State,  Foreign  and  Commonwealth  Office, 
Baroness  Young,  stated: 

.  .  .  Marion  Island  is  within  the  sovereign  territory  of  South  Africa. 

(HL  Debs.,  vol.  484,  col.  1093:  18  February  1987) 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  wrote: 

The  1966  Exchange  of  Notes  between  the  LTnited  Kingdom  and  United  States 
Governments  concerning  the  availability  for  defence  purposes  of  the  British 
Indian  Ocean  Territory  (Cmnd.  3231)  provides  that  the  territory  shall  remain 
under  United  Kingdom  sovereignty  and  shall  be  available  to  meet  the  needs  of 
both  governments  for  defence.  Procedures  are  laid  down  to  ensure  that  the 
respective  United  States  and  United  Kingdom  defence  activities  in  the  islands 
are  correlated.  There  is  close  consultation  between  representatives  of  both 
governments  over  the  use  of  the  islands. 

The  present  use  of  the  island  of  Diego  Garcia  is  regulated  by  the  Diego 
Garcia  Agreement  1976  (Cmnd.  6413). 

(Ibid.,  vol.  485,  col.  929:  9  March  1987) 

In  the  course  of  the  debate  on  the  Territorial  Sea  Bill  in  the  Second 
Reading  Committee  of  the  House  of  Commons,  the  Parliamentary 
Under-Secretary  of  State,  Foreign  and  Commonwealth  Office,  Mr 
Timothy  Eggar,  observed: 

Denmark  and  Iceland  have  not  disputed  our  sovereignty  over  Rockall  and  we 
see  no  reason  why  they  should  be  concerned  over  the  extension  of  the  territorial 
sea. 

(HC  Debs.,  Second  Reading  Committee,  28  April  1987,  col.  9) 

At  a  press  conference  held  on  6  October  1987,  a  spokesman  for  the 
Foreign  and  Commonwealth  Office  stated: 

for  a  long  time  the  British  Government  recognized  Chinese  suzerainty 
over  Tibet.  This  had  been  on  the  understanding  that  Tibet  is  regarded  as 
autonomous. 

(Text  provided  by  the  Foreign  and  Commonwealth  Office) 

Speaking  in  plenary  session  of  the  UN  General  Assembly  on  16 
November  1987  on  the  subject  of  the  Falkland  Islands,  the  UN 
Permanent  Representative,  Sir  Crispin  Tickell,  stated: 

I  had  not  intended  to  trouble  the  Assembly  with  an  account  of  the  early 
history  of  this  painful  dispute,  but  the  historical  excursion  on  which  the 
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Argentine  Minister  for  Foreign  Affairs  and  Worship  has  led  the  Assembly 
requires  me  to  do  so. 

The  Minister — who,  I  am  sorry  to  see,  is  not  in  the  Assembly  Hall  —  made 
the  astonishing  claim  that  Britain  had  accepted  Argentine  sovereignty  over  the 
Falkland  Islands  in  1825.  The  facts  are  different.  When  the  newly  independent 
Government  of  Buenos  Aires  issued  a  decree  setting  forth  claims  deriving  from 
earlier  Spanish  claims  the  British  Government  formally  protested  that  the  terms 
of  the  decree  infringed  British  sovereignty  over  the  Falkland  Islands,  which 
dated  from  the  previous  century  and  which  had  never  been  relinquished.  In 
1832  the  British  Government  decided,  in  exercise  of  its  sovereignty,  to  resettle 
the  islands,  and  when  a  British  vessel  arrived  there  in  early  1833  the  captain 
found  a  small,  recently  arrived  Argentine  settlement,  which  he  persuaded  to 
leave  peacefully. 

Since  then  the  Falkland  Islands  have  remained  under  open,  continuous, 
effective  and  peaceful  possession,  occupation  and  administration  by  the 
United  Kingdom,  save  for  the  10  unhappy  weeks  of  Argentine  military  rule 
in  1982. 

The  Falklands  have  been  British  for  longer  than  Argentina  has  been  Argentine. 
(A/42/PV.  70,  pp.  32-3) 

Later  in  his  speech,  the  UK  Permanent  Representative  said: 

We  have  no  doubt  about  our  sovereignty  over  the  islands. 

(Ibid.,  p.  39) 

In  reply  to  a  question  about  Canadian  sovereignty  over  the  whole  of 
the  Canadian  Archipelago  and  its  waters,  the  Minister  of  State,  Foreign 
and  Commonwealth  Office,  wrote  in  part: 

...  we  recognise  Canada’s  full  sovereignty  over  the  islands  in  the  Canadian 
Archipelago. 

(HL  Debs.,  vol.  490,  col.  919:  30  November  1987) 


Part  Eight:  II.  C.  State  territory  and  territorial  jurisdiction  —  territorial 
jurisdiction — concurrent  territorial  jurisdiction 

The  following  letter,  dated  5  February  1987,  was  sent  to  the  Vice- 
Chairman,  Working  Group  on  Nitrogen  Oxides,  Economic  Commission 
for  Europe,  by  the  LIS  Mission  to  International  Organizations,  Geneva: 

On  behalf  of  the  delegations  of  the  United  States  of  America,  France  and  the 
United  Kingdom  of  Great  Britain  and  Northern  Ireland,  I  wish  to  refer  to  the 
matter  raised  by  the  delegation  of  the  Union  of  Soviet  Socialist  Republics  in  a 
letter  to  you  dated  5  February  1987. 

The  establishment  of  the  Federal  Environment  Agency  in  the  Western  sectors 
of  Berlin  was  approved  by  the  French,  United  States  and  United  Kingdom 
authorities  acting  on  the  basis  of  their  supreme  authority.  The  Federal  Environ¬ 
ment  Agency  exercises  its  functions  under  a  law  which  was  adopted  in  Berlin 
in  accordance  with  established  procedures.  The  activities  of  the  Federal 
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Environment  Agency  do  not  constitute  constitutional  or  official  acts  of  a  State 
body  of  the  Federal  Republic  of  Germany  which  contradict  the  provisions  of 
Paragraph  1  of  Annex  II  to  the  Quadripartite  Agreement  of  3  September  1971. 
Neither  the  location  nor  the  activities  of  the  Federal  Environment  Agency  in 
the  Western  Sectors  of  Berlin,  therefore,  contravene  any  of  the  provisions  of 
the  Quadripartite  Agreement. 

Furthermore,  there  is  nothing  in  the  Quadripartite  Agreement  which  supports 
the  contention  that  residents  of  the  Western  Sectors  of  Berlin  may  not  be 
included  in  the  delegations  of  the  Federal  Republic  of  Germany  to  international 
conferences;  in  fact  Annex  IV  to  the  Quadripartite  Agreement  stipulates  that, 
provided  matters  of  security  and  status  are  not  affected,  the  Federal  Republic 
of  Germany  may  represent  the  interests  of  the  Western  Sectors  of  Berlin  in 
international  organizations  and  at  international  conferences  and  that  permanent 
residents  of  the  Western  Sectors  of  Berlin  may  participate  jointly  with  partici¬ 
pants  from  the  Federal  Republic  of  Germany  in  international  exchanges. 
Furthermore,  as  a  matter  of  principle,  it  is  for  the  Federal  Republic  of  Germany 
alone  to  decide  on  the  composition  of  its  delegation. 

Furthermore,  the  statement  by  the  Soviet  delegate  contains  an  incomplete 
and  consequently  misleading  reference  to  the  Quadripartite  Agreement.  The 
relevant  passage  of  that  Agreement  to  which  the  Soviet  representative  referred 
provides  that  the  ties  between  the  Western  Sectors  of  Berlin  and  the  Federal 
Republic  of  Germany  will  be  maintained  and  developed,  taking  into  account 
that  these  Sectors  continue  not  to  be  a  constituent  part  of  the  Federal  Republic 
of  Germany  and  not  to  be  governed  by  it. 

(Text  provided  by  the  Foreign  and  Commonwealth  Office) 

In  moving  the  draft  Visiting  Forces  and  International  Headquarters 
(Application  of  Law)  (Amendment)  Order  1987,  the  Minister  of  State 
for  Defence  Procurement,  Mr  John  Stanley,  stated: 

The  hon.  Gentleman  is  clearly  under  a  misapprehension  about  the  effect  of 
the  Visiting  Forces  Act  1952  if  he  talks  of  American  service  men  having 
widespread  immunity  from  United  Kingdom  law.  The  provisions  are  somewhat 
complex,  but  they  do  not  represent  overall  immunity.  The  hon.  Gentleman 
might  like  to  read,  in  Hansard  of  19  December  19831  the  detailed  and  excellent 
exposition  of  the  Act’s  effects  by  my  hon.  Friend  the  Member  for  Putney  (Mr. 
Mellor),  when  he  was  Under-Secretary  of  State  for  the  Home  Department.  If 
he  does,  the  hon.  Gentleman  will  see  that  the  full  effect  of  United  Kingdom 
law  applied  to  all  offences  committed  off  duty,  which  are  the  great  majority. 
Even  for  offences  committed  on  duty,  there  is  reserved  to  the  host  country  a 
right  to  request  the  Government  of  the  visiting  forces  that  the  right  of  jurisdiction 
should  remain  with  the  host  country  and  that  the  Government  of  the  visiting 
forces  should  surrender  their  right  to  exercise  jurisdiction.  It  is  not  correct  to 
suggest  that  this  legislation  creates  some  wholesale  immunity  or  exemption  from 
the  effect  of  British  law. 

(HC  Debs.,  vol .  114,  cols.  423-4:  8  April  1987;  see  also  UKMIL  1983, 
pp.  477-81) 

The  UK  Mission,  Vienna,  addressed  the  following  letter,  dated  27 
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April  1987,  to  the  Chairman  of  the  32nd  session  of  the  Commission  on 
Narcotic  Drugs: 

With  reference  to  the  letter  of  10  February  1987  from  the  Representative  of 
the  Union  of  Soviet  Socialist  Republics  to  you  concerning  the  reference  to  the 
Federal  Health  Office  in  Document  E/CN.7/1987/INF.2/REV.2,  I  wish  to  state 
the  following  on  behalf  of  the  delegations  of  the  United  Kingdom,  France  and 
the  United  States  of  America. 

The  establishment  of  the  Federal  Health  Office  in  the  Western  Sectors  of 
Berlin  was  approved  by  the  British,  French  and  American  authorities  acting  on 
the  basis  of  their  supreme  authority.  The  Federal  Health  Office  exercises  its 
functions  under  a  law  which  was  adopted  in  Berlin  in  accordance  with  established 
procedures.  The  activities  of  the  Federal  Health  Office  in  the  Western 
Sectors  of  Berlin  do  not  constitute  constitutional  or  official  acts  of  a  state 
body  of  the  Federal  Republic  of  Germany  which  contradict  the  provisions  of 
Paragraph  1  of  Annex  II  of  the  Quadripartite  Agreement  of  3  September  1971. 
Neither  the  location  nor  the  activities  of  the  Office  in  the  Western  Sectors 
of  Berlin,  therefore,  contravene  any  of  the  provisions  of  the  Quadripartite 
Agreement. 

In  these  circumstances  there  can  be  no  reason  to  exclude  mention  of  the 
Federal  Health  Office  from  the  documents  of  the  Commission. 

Furthermore,  the  letter  from  the  Representative  of  the  Union  of  Soviet 
Socialist  Republics  contains  an  incomplete  and  consequently  misleading  refer¬ 
ence  to  the  Quadripartite  Agreement. 

The  relevant  passage  of  that  Agreement  to  which  the  Soviet  letter  referred 
provides  that  the  ties  between  the  Western  Sector  of  Berlin  and  the  Federal 
Republic  of  Germany  will  be  maintained  and  developed,  taking  into  account 
that  these  Sectors  continue  not  to  be  a  constituent  part  of  the  Federal  Republic 
of  Germany  and  not  to  be  governed  by  it. 

Also,  the  delegations  of  the  United  Kingdom,  France  and  the  United  States 
cannot  accept  the  assertion  that  Berlin  is  the  capital  of  the  German  Democratic 
Republic.  The  position  of  the  three  Governments  on  the  continuing  quadripartite 
status  of  Greater  Berlin  was  set  out  in  a  letter  addressed  to  the  Acting  Chairman 
of  the  Seventh  Special  Session  of  the  Commission  on  Narcotic  Drugs  on  20 
April  1982  (E/EN. 7/676/ADO  2).  [See  UKMIL  1982,  pp.  440-1.] 

Regarding  other  communications  on  the  subject,  I  would  like  to  state  that 
States  which  are  not  parties  to  the  Quadripartite  Agreement  are  not  competent 
to  comment  authoritatively  on  its  provisions. 

(Text  provided  by  the  Foreign  and  Commonwealth  Office) 

In  reply  to  a  question,  the  Minister  of  State,  Home  Office,  wrote: 

United  States  servicemen  in  this  country  have  to  obey  the  law  of  the  United 
Kingdom.  Police  powers  of  arrest  may  be  exercised  in  respect  of  such  servicemen, 
as  in  respect  of  any  person  in  the  United  Kingdom.  The  question  whether 
a  United  Kingdom  court  or  a  United  States  service  court  would  have 
jurisdiction  would  be  decided  in  the  light  of  the  provisions  of  the  Visiting 
Forces  Act  1952. 

(HL  Debs.,  vol.  490,  col.  726:  25  November  1987) 
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Part  Eight:  II.  D.  State  territory  and  territorial  jurisdiction  —  territorial 
jurisdiction — extra-territoriality 

In  reply  to  a  question,  the  Minister  of  State,  Department  of  Trade 
and  Industry,  wrote: 

The  European  Community  has  made  clear  its  objections  to  attempts  by  the 
United  States  to  extend  its  laws  and  regulations  extraterritorially.  During  the 
LInited  Kingdom  presidency,  the  opportunity  was  taken  to  reiterate  this  position 
in  Community  representations  on  fresh  United  States  export  control  proposals. 

(HC  Debs.,  vol.  109,  Written  Answers,  cols.  268-9 '■  28  January  1987) 

In  reply  to  a  question  on  the  subject  of  US  re-export  controls,  the 
Secretary  of  State  for  Trade  and  Industry  wrote  in  part: 

The  Government  have  made  clear  their  rejection  of  extra-territorial  re-export 
controls  on  many  occasions. 

(Ibid.,  vol.  no,  Written  Answers,  col.  749:  19  February  1987) 

In  reply  to  the  question  whether  any  of  the  equipment  for  the  Euro¬ 
pean  fighter  aircraft  will  be  subject  to  US  extra-territorial  restriction, 
the  Parliamentary  Under-Secretary  of  State  for  Defence  Procurement 
wrote: 

We  do  not  accept  the  validity  of  claims  that  United  Kingdom  defence 
equipment  might  be  subject  to  the  extra-territorial  jurisdiction  of  another 
country. 

(Ibid.,  vol.  hi,  Written  Answers,  col.  144:  23  February  1987) 

In  reply  to  a  later  question  on  the  subject  of  US  export  laws,  the 
Minister  for  Trade  wrote: 

Whatever  their  requirements,  extraterritorial  re-export  controls  are  rejected 
by  the  Government,  as  my  right  hon.  Friend  the  Secretary  of  State  made  clear 
on  19  February. 

(Ibid.,  col.  204 :  24  February  1987) 

In  reply  to  a  question  asking  for  a  list  of  the  Orders  or  directions  made 
under  the  Protection  of  Trading  Interests  Act  1980,  the  same  Minister 
wrote: 

The  information  requested  is  as  follows: 

On  3  March  1981  a  section  2  direction  was  issued  to  a  United  Kingdom 
company  to  prohibit  compliance  with  a  demand  by  the  LInited  States  Commodity 
Futures  Trading  Commission  to  provide  it  with  commercial  information  located 
outside  the  United  States. 

On  30  June  1982,  a  section  1(1)  Order,  (S.I.  1982  No.  885)  was  applied  to 
the  United  States  West  Siberian  pipeline  re-export  controls.  Such  an  Order 
brings  into  operation  the  Secretary  of  State  s  powers  under  sections  1(2),  1(3) 
and  2  of  the  Act. 

On  2  August  1982  section  1(3)  directions  were  issued  to  AFF  Ltd.,  Baker  Oil 
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Tools  (United  Kingdom)  Ltd.,  John  Brown  Engineering  Ltd.,  and  Smith 
International  (North  Sea)  Ltd.,  to  prohibit  compliance  with  the  United  States 
West  Siberian  pipeline  re-export  controls. 

On  io  September  1982  section  1(3)  directions  were  issued  to  Andrew 
Corporation  and  the  Walter  Kidde  Company  Ltd.,  to  prohibit  compliance  with 
the  LTnited  States  West  Siberian  pipeline  re-export  controls. 

On  2  November,  1982  a  section  1(3)  direction  was  issued  to  Seaco  Sales  and 
Services  (North  Sea)  Ltd.  to  prohibit  compliance  with  the  United  States  West 
Siberian  pipeline  controls. 

On  23  June  1983  a  section  1(1)  Order,  (S.I.  1983  No.  900)  was  applied  to 
sections  1  and  2  of  the  United  States  Sherman  Act  and  sections  4  and  4A  of 
the  Linked  States  Clayton  Act  in  cases  where  United  Kingdom  airlines 
designated  under  the  Bermuda  2  Agreement  concerning  air  services  are 
parties  to  agreements,  or  other  acts,  concerning  tariffs  or  which  otherwise 
relate  to  the  operation  of  an  air  service  authorised  under  the  Bermuda  2  agree¬ 
ment. 

On  23  June  1983  a  section  1(3)  general  direction  was  issued  prohibiting  any 
person  in  the  United  Kingdom  carrying  on  business  from  complying  with  the 
LTnited  States  anti-trust  measures  in  relation  to  the  cases  described  in  the  section 
1(1)  order  of  23  June  1983. 

On  23  June  1983  a  section  2  general  direction  was  issued  prohibiting  any 
person  in  the  LTnited  Kingdom  from  complying  with  any  requirement  from  the 
LTnited  States  Department  of  Justice  or  the  grand  jury  to  produce  commercial 
documents  located  in  the  United  Kingdom  or  any  information  concerning 
possible  violations  of  sections  1  and  2  of  the  Sherman  Act  by  United  Kingdom 
designated  airlines.  The  direction  also  applied  to  any  requirement  from  the 
LTnited  States  District  Court  of  Columbia  concerning  similar  matters,  which 
were  subject  to  civil  anti-trust  proceedings. 

On  1  July  1983  a  further  section  2  general  direction  was  made  to  clarify  the 
scope  of  the  section  2  general  direction  issued  on  23  June  1983. 

On  16  July  1984  a  general  direction  under  section  2  was  issued  prohibiting 
any  person  in  the  United  Kingdom  from  complying  with  any  requirement  from 
the  United  States  District  Court  of  Columbia  to  produce  commercial  documents 
in  the  LTnited  Kingdom,  or  any  commercial  information  in  respect  of  further 
United  States  civil  anti-trust  proceedings  against  United  Kingdom  designated 
airlines. 

On  29  March  1986  a  general  direction  under  section  2  was  issued  prohibiting 
any  person  in  the  United  Kingdom  from  complying  with  any  requirement  from 
the  United  States  District  Court  of  Columbia  to  produce  commercial  documents 
in  the  LTnited  Kingdom,  or  any  commercial  information,  in  respect  of  further 
LTnited  States  civil  anti-trust  proceedings  against  United  Kingdom  designated 
airlines. 

(HC  Debs.,  vol.  hi,  Written  Answers,  cols.  380-2:  26  February  1987) 

The  Protocol  Department  of  the  Foreign  and  Commonwealth  Office 
addressed  the  following  document  to  Embassies  and  High  Commissioners 
in  London  under  cover  of  a  note  dated  30  May  1987: 
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GUIDELINES  FOR  LAW  ENFORCEMENT  AGENTS 
REPRESENTING  FOREIGN  GOVERNMENTS 

a)  Officials  representing  foreign  Governments,  when  conducting  investi¬ 
gations  in  the  Lffiited  Kingdom  relating  to  the  possible  contravention  of  their 
law's,  should  make  enquiries  in  the  United  Kingdom  only  with  the  prior 
permission  of  the  United  Kingdom  Government  or  agency  representing  the 
Government.  Such  permission  may  be  withheld  or  given  conditionally. 

b)  Reasonable  notice  should  be  given  of  any  visit,  of  the  matters  under 
investigation  and  the  nature  of  the  enquiries  which  are  intended  to  be  conducted 
in  the  United  Kingdom. 

c)  The  United  Kingdom  Government  or  agency  representing  the  Government 
maintain  the  right  to  have  an  official  present  at  any  interview.  Interviews  may 
only  be  conducted  with  the  consent  of  the  person  to  be  interviewed,  or  with  the 
support  of  judicial  authority  within  the  United  Kingdom  which  may  permit 
examination  of  a  person  in  response  to  an  order  of  a  Court. 

d)  Officials  representing  foreign  Governments  must  advise  the  United  King¬ 
dom  Government  or  agency  representing  the  Government  of  the  developments 
in  the  enquiry  conducted  within  the  United  Kingdom  in  the  form  requested  by 
the  Governfnent  or  agency. 

(Text  provided  by  the  Foreign  and  Commonwealth  Office) 

In  reply  to  a  question  asking  what  action  will  be  taken  against  those 
living  in  the  UK  for  alleged  Nazi  crimes  committed  in  the  Second  World 
War,  the  Secretary  of  State  for  the  Home  Department,  Mr  Douglas 
Hurd,  stated: 

The  truth  is  that  we  have  no  jurisdiction  as  things  stand  over  crimes,  however 
serious,  committed  overseas  by  individuals  who  were  not  British  citizens  at  that 
time,  nor  is  there,  under  present  arrangements  or  likely  arrangements,  a 
possibility  of  extradition,  nor  can  there  be  any  thorough  further  investigation 
without  jurisdiction. 

(HC  Debs.,  vol.  123,  col.  1093:  3  December  1987) 

Part  Eight:  III.  A.  State  territory  and  territorial  jurisdiction— acquisition 
and  transfer  of  territory — acquisition 

(See  Part  Three:  I.  A.  2.  (items  of  13  and  23  November  1987),  above) 

Part  Eight:  IV.  State  territory  and  territorial  jurisdiction— regime  under 
the  Antarctic  Treaty 

(See  also  Part  Eight:  II.  A.  (item  of  15  February  1987),  above) 

The  Ministry  of  Communications  of  the  USSR  sent  to  the  Inter¬ 
national  Telecommunications  Union  the  following  statement: 

...  the  United  Kingdom  of  Great  Britain  and  Northern  Ireland,  ratifying 
the  International  Telecommunication  Convention  (Nairobi,  1982),  declares  that 
the  instrument  of  ratification  is  also  on  behalf  of  the  British  Antarctic  territory 
and  the  British  Indian  Ocean  territory. 
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Since  the  Soviet  Union  does  not  recognize  the  British  Antarctic  territory  as 
a  possession  of  Great  Britain,  it  considers  the  extension  by  Great  Britain  of  the 
scope  of  the  instrument  of  ratification  of  the  International  Telecommunication 
Convention  (Nairobi,  1982)  to  this  territory  to  be  inadmissible. 

In  a  letter  dated  18  March  1986  to  the  International  Telecommuni¬ 
cations  Union,  the  UK  Government  made  the  following  statement  in 
response  to  the  above  Soviet  communication: 

.  .  .  Her  Majesty’s  Government  have  no  doubt  as  to  the  sovereignty  of  the 
United  Kingdom  over  the  British  Antarctic  Territory  and  draw  attention  to 
Article  IV  of  the  Antarctic  Treaty  to  which  both  the  Government  of  the  Union 
of  Soviet  Socialist  Republics  and  Her  Majesty’s  Government  are  parties.  Article 
IV  provides  inter  alia  that  no  acts  or  activities  taking  place  while  the  treaty  is 
in  force  shall  constitute  a  basis  for  denying  claims  to  territorial  sovereignty  in 
Antarctica. 

(Cm.  286,  pp.  30-1) 

In  the  course  of  a  debate  on  the  subject  of  South  African  activities  on 
Marion  Island,  the  Minister  of  State,  Foreign  and  Commonwealth  Office, 
Baroness  Young,  stated: 

.  .  .  the  [Antarctic]  treaty  does  not  cover  Marion  Island.  South  Africa  exercises 
sovereignty  over  Marion  Island  and  therefore  it  does  not  provide  a  basis  for 
raising  any  questions  with  regard  to  the  signatories  of  the  treaty. 

(HL  Debs.,  vol.  484,  col.  1092:  18  February  1987) 

Speaking  in  the  First  Committee  of  the  UN  General  Assembly  on  18 
November  1987,  Mr  R.  Woolcott  stated  on  behalf  of  States  parties  to 
the  Antarctic  Treaty,  including  the  UK: 

Antarctica  cannot  properly  be  compared  to  outer  space  or  the  deep  sea  bed 
as  some  speakers  in  this  debate  have  done.  Unlike  outer  space  and  the  deep  sea 
bed,  Antarctica  is  the  subject  of  a  pre-existing  legal  treaty.  There  are  also 
territorial  claims  over  most  of  the  continent. 

(Text  provided  by  the  Foreign  and  Commonwealth  Office;  see  also  A/C. 
1/42/SR.  48,  p.  28) 

Part  Nine:  I.  A.  Seas,  waterways,  ships — territorial  sea — delimitation 

In  moving  the  second  reading  in  the  House  of  Lords  of  the  Territorial 
Sea  Bill,  the  Minister  of  State,  Foreign  and  Commomvealth  Office, 
Baroness  Young,  stated: 

...  I  have  it  in  command  from  Her  Majesty  the  Queen  to  acquaint  the  House 
that  Her  Majesty,  having  been  informed  of  the  purport  of  the  Territorial  Sea 
Bill,  has  consented  to  place  her  prerogative  and  interest  so  far  as  they  are  aflfected 
by  the  Bill  at  the  disposal  of  Parliament  for  the  purposes  of  the  Bill.  I  beg  to 
move  that  the  Bill  be  now  read  a  second  time. 

d  he  Bill  is  about  the  limits  of  the  territorial  sea  around  and  near  the  United 
Kingdom.  I  hope  that  when  I  have  explained  its  purpose  and  contents,  your 
Lordships  will  agree  that,  though  short,  it  is  a  useful  Bill. 
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The  traditional  position  of  the  LTited  Kingdom  has  been  that  the  territorial 
sea  of  a  state  has  a  breadth  of  only  three  nautical  miles.  I  shall  not  go  into  the 
history  of  this  particular  position — even  if  this  deprives  the  House  of  some 
discussion  of  the  picturesque  background,  including  the  supposed  origin  of 
the  three  miles  as  the  distance  that  a  cannon  shot  fired  from  the  coast  would 
carry. 

However,  even  when  support  of  the  three-mile  rule  was  at  its  strongest,  a 
significant  number  of  states  asserted  claims  to  a  wider  limit.  International 
practice  has  now  moved  on.  The  majority  of  countries,  if  not  all,  including  all 
our  major  allies,  now  either  claim  a  territorial  sea  of  12  miles  for  themselves  or 
recognise  the  territorial  sea  of  12  miles  established  by  other  countries.  We  had 
hoped  to  make  this  change  ourselves  in  the  context  of  a  generally  acceptable 
UN  Law  of  the  Sea  convention,  but  this  has  not  proved  possible. 

Another,  though  less  important,  factor  has  led  to  the  introduction  of  this  Bill. 
This  is  the  Channel  tunnel,  on  which  a  Bill  is  already  before  the  House.  The 
two  matters  are  not  dependent  on  each  other.  But  it  would  be  convenient  if 
work  on  the  tunnel  throughout  its  length  took  place  within  the  limits  of  the 
territorial  sea  of  one  or  the  other  of  the  two  states  involved,  and  if  the  legal 
status  of  each  section  of  the  tunnel  were  the  same. 

The  main  purpose  of  the  present  Bill  is  therefore  to  extend  the  breadth  of 
the  territorial  sea  from  three  to  12  miles.  Legislation  which  applies  in  the  three- 
mile  territorial  sea  will  in  general  apply  over  the  wider  12-mile  belt  created  b\ 
the  extension.  Owners  and  masters  of  vessels,  whatever  the  flag,  who  discharge 
oil  into  the  extended  territorial  sea,  or  who  infringe  traffic  separation  schemes 
in  that  extended  area,  would  be  open  to  prosecution  in  UK  ports.  The 
power  to  hold  casualty  inquiries  on  shipping  accidents  giving  rise  to  oil 
pollution  and  the  power  to  give  directions  in  the  cases  of  shipping  accidents 
would  extend  more  widely.  Pirate  broadcasting  from  within  12  miles  could 
be  made  the  subject  of  prosecutions.  Arrests  for  smuggling  could  be  made 
further  out. 

For  obvious  reasons  we  cannot  claim  a  full  breadth  of  12  miles  in  the  Channel, 
where  England  and  France  lie  closer  than  24  miles  apart.  We  are  in  touch  with 
the  French  authorities  about  this  and  have  in  mind  the  making  of  an  Order  in 
Council,  which  this  Bill  authorises.  This  would  establish,  as  the  limit  of  the 
territorial  sea,  the  line  already  agreed  in  1982  as  the  boundary  on  the  continental 
shelf. 

So  far  I  have  concentrated  on  the  outer  limit  of  the  territorial  sea  which  we 
propose  should  be  extended  to  12  miles.  But  there  are  also  inner  shoreward 
limits  from  which  its  breadth,  whether  three  or  12  miles,  is  measured.  These 
inner  limits  are  technically  known  as  ‘baselines’.  The  normal  baseline  is  the  low 
water  mark.  But  there  are  special  rules  for  drying  sandbanks,  bays  and  fringes 
of  islands.  At  present  the  baselines  around  the  United  Kingdom  are  established 
by  Orders  in  Council  mentioned  in  the  Bill  and  made  under  the  prerogative  in 
1964  and  1979.  In  future  if  this  Bill  is  approved,  orders  establishing  baselines 
for  the  territorial  sea  would  have  a  statutory  basis,  as  would  existing  Orders 
which  up  to  now  have  been  based  on  the  Royal  Prerogative. 

(HL  Debs.,  vol.  484,  cols.  381-3:  5  February  1987;  see  also  House  of  Commons, 
Second  Reading  Committee,  28  April  1987) 
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Later  in  the  debate,  Baroness  Young  remarked  on  the  subject  of 
Rockall: 

I  confirm  .  .  .  that  it  is  a  part  of  Scotland.  It  already  has  a  territorial  sea  of 
three  miles  and  under  the  Bill  this  will  be  automatically  extended  to  12  miles. 

(HL  Debs.,  vol.  484,  col.  399:  5  February  1987) 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  wrote: 

The  breadth  of  territorial  sea  currently  in  force  in  each  of  the  NATO  member 


states  is  as  follows:  — 

Country 

Limit  of  Territorial 
Sea  ( Distance  in 
Nautical  Miles) 

Remarks 

Belgium 

3 

Legislation  to  extend  territorial  sea 

Canada 

12 

to  12  miles 

Denmark 

3 

France 

12 

Including  all  French  overseas  De¬ 

Germany,  Federal 

3 

partments  except  French  Antarctic 
and  French  Guyana 

Except  in  German  Bight  at  Heligo¬ 

Republic  of 

land  box,  where  12 

Greece 

6 

Italy 

12 

Luxembourg 

— 

Netherlands 

12 

Norway 

4 

Portugal 

12 

Spain 

12 

Turkey 

6/12 

12  nm  in  Black  Sea  and  in  Mediter¬ 

United  Kingdom 

3 

ranean  as  a  matter  of  reciprocity;  6 
nm  in  Aegean 

Legislation  to  extend  territorial  sea 

United  States  of 

3 

to  12  recently  enacted  but  not  yet 
in  force. 

America 

(Ibid.,  vol.  488,  cols. 

594-5:  6  July  1987) 

The  Territorial  Sea  Act  1987  (1987  chapter  49),  described  in  its  long 
title  as  ‘An  Act  to  provide  for  the  extent  of  the  territorial  sea  adjacent 
to  the  British  Islands’,  entered  into  force  on  1  October  1987.  Its  section 
1  provides: 

1.  —  (1)  Subject  to  the  provisions  of  this  Act — 

(a)  the  breadth  of  the  territorial  sea  adjacent  to  the  United  Kingdom  shall 
for  all  purposes  be  12  nautical  miles;  and 
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(b)  the  baselines  from  which  the  breadth  of  that  territorial  sea  is  to  be 
measured  shall  for  all  purposes  be  those  established  by  Her  Majesty  by 
Order  in  Council. 

(2)  Her  Majesty  may,  for  the  purpose  of  implementing  any  international 
agreement  or  otherwise,  by  Order  in  Council  provide  that  any  part  of  the 
territorial  sea  adjacent  to  the  United  Kingdom  shall  extend  to  such  line  other 
than  that  provided  for  by  subsection  (1)  above  as  may  be  specified  in  the  Order. 

(3)  In  any  legal  proceedings  a  certificate  issued  by  or  under  the  authority  of 
the  Secretary  of  State  stating  the  location  of  any  baseline  established  under 
subsection  (1)  above  shall  be  conclusive  of  what  is  stated  in  the  certificate. 

(4)  As  from  the  coming  into  force  of  this  section  the  Territorial  Waters  Order 
in  Council  1964  and  the  Territorial  Waters  (Amendment)  Order  in  Council 
1979  shall  have  effect  for  all  purposes  as  if  they  were  Orders  in  Council  made 
by  virtue  of  subsection  (i)(b)  above;  and  subsection  (5)  below  shall  apply  to 
those  Orders  as  it  applies  to  any  other  instrument. 

(5)  Subject  to  the  provisions  of  this  Act,  any  enactment  or  instrument  which 
(whether  passed  or  made  before  or  after  the  coming  into  force  of  this  section) 
contains  a  reference  (however  worded)  to  the  territorial  sea  adjacent  to,  or  to 
any  part  of,  the  United  Kingdom  shall  be  construed  in  accordance  with  this 
section  and  with  any  provision  made,  or  having  effect  as  if  made,  under  this 
section. 

(6)  Without  prejudice  to  the  operation  of  subsection  (5)  above  in  relation  to 
a  reference  to  the  baselines  from  which  the  breadth  of  the  territorial  sea  adjacent 
to  the  United  Kingdom  is  measured,  nothing  in  that  subsection  shall  require 
any  reference  in  any  enactment  or  instrument  to  a  specified  distance  to  be 

construed  as  a  reference  to  a  distance  equal  to  the  breadthofthat  territorial  sea. 

(7)  In  this  section  ‘nautical  miles’  means  international  nautical  miles  of  1,852 
metres. 

(See  also  the  Territorial  Sea  (Limits)  Order  1987  (1987  No.  1269)) 

In  a  Notice  to  Mariners,  No.  2460  (P)/87,  issued  by  the  Hydrographic 
Department  of  the  Admiralty  in  September  1987,  it  was  stated,  inter 

alia : 

Under  the  [Territorial  Sea]  Act,  the  width  of  the  United  Kingdom  Territorial 
Sea  will  be  extended  from  3  to  12  nm  (nautical  miles),  and  the  12  nm  Fishery 
Zone  at  present  existing  will  be  replaced  by  a  combined  12  nm  Territorial  Sea 

and  Fishery  Zone. 

The  Notice  went  on  to  state  that  changes  were  to  be  made  to  the 
positions  of  charted  6  nm  and  12  nm  Zone  limits  in  the  following  areas: 

(a)  North  and  East  of  Seven  Stones; 

(b)  South  and  West  of  Wolf  Rock; 

( c )  South-east,  East  and  North-east  of  Goodwin  Sands; 

( d )  Shipwash  to  Kentish  Knock; 

(e)  North  and  East  of  Haisborough  Head; 

(/)  East  of  Bell  Rock. 

It  then  set  out  the  new  co-ordinates  based  on  arcs  of  circles. 
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(For  details  of  a  dispute  which  later  arose  over  the  application  of  the 
new  Zone  limits,  see  Part  Nine:  IX,  below.) 

Speaking  in  the  committee  stage  in  the  House  of  Lords  of  the 
Copyright,  Designs  and  Patents  Bill,  the  Government  spokesman,  the 
Earl  of  Dundee,  stated  of  clause  150  of  the  Bill: 

Anything  done  within  L1K  territorial  waters — that  is,  waters  extending  12 
miles  from  the  shore  or  the  appropriate  baseline — will  be  treated  for  the  purposes 
of  Part  I  as  if  done  within  the  United  Kingdom. 

(HL  Debs.,  vol.  491,  col.  551:  14  December  1987) 

Part  Nine:  I.  B.  Seas,  waterways,  ships — territorial  sea — legal  status 

(See  also  Part  Three:  I.  C.  4.  (item  of  12  November  1987),  and  Part 
Nine:  I.  A.,  passim,  above) 

During  the  Committee  stage  of  the  Territorial  Sea  Bill  in  the  House 
of  Lords,  there  was  discussion  over  the  need  to  clarify  sovereignty  over 
the  territorial  sea,  including  its  airspace  and  subsoil.  The  Minister  of 
State,  Foreign  and  Commonwealth  Office,  Baroness  Young,  stated: 

.  .  .  the  sovereignty  of  the  United  Kingdom  has  been  clearly  established  in 
the  international  practice  of  this  country  by  its  ratification  of  the  Territorial  Sea 
Convention  1958,  a  point  referred  to  by  my  noble  friend.  That  convention 
confirms  that  sovereignty  extends  to  the  seabed  and  air  space.  This  position  is 
reflected  in  our  national  law  where  this  country  has  exercised  its  sovereignty  by 
legislation  on  many  questions  on  territorial  waters  and  also  on  the  seabed,  such 
as  for  the  protection  of  wrecks,  the  protection  of  ancient  monuments,  the 
protection  of  pipelines  and  the  protection  of  the  coast  from  erosion.  Indeed  the 
Court  of  Appeal  has  also  recognised  it  in  the  case  of  the  Post  Office  v.  Estuary 
Radio.  In  the  same  way  our  legislation  on  air  navigation  and  the  use  of  air  space 
has  been  extended  where  appropriate  to  cover  the  air  space  over  the  territorial 
sea  as  well  as  over  our  land  territory. 

The  law  which  we  have  established  in  the  Territorial  Sea  Bill  will  apply  in 
the  extended  area  of  air  space  without  the  amendments.  I  hope  that  I  have  made 
this  fact  clear. 

(Ibid.,  vol.  484,  cols.  1218-19:  19  February  1987) 

Part  Nine:  I.  B.  1.  Seas,  waterways,  ships— territorial  sea— legal  status- 
right  of  innocent  passage 

In  the  course  of  moving  the  second  reading  in  the  House  of  Lords  of  the 
Territorial  Sea  Bill,  the  Minister  of  State,  Foreign  and  Commonwealth 
Office,  Baroness  Young,  stated: 

...  it  may  be  helpful  to  set  out  the  legal  character  of  the  territorial  sea.  It  is 
a  belt  of  waters  adjacent  to  the  coast  within  which  a  coastal  state  enjoys 
sovereignty.  This  sovereignty  must  be  exercised  in  a  manner  which  respects 


INTERNATIONAL  LAW  1987 


597 


certain  rights  for  the  benefit  of  other  states,  notably  the  right  of  innocent  passage 
for  vessels  passing  through  the  territorial  sea.  I  should  add  that  ‘territorial 
sea’  —  the  more  modern  term — and  ‘territorial  waters’  have  the  same  meaning 
and  are  interchangeable. 

(Ibid.,  vol .  484,  cols.  382-3:  5  February  1987) 

Baroness  Young  replied  to  a  further  question  as  follows: 

There  was  one  final  question  asked  by  the  noble  Lord  .  .  .  regarding  Soviet 
surveillance  vessels  which  I  did  not  answer.  I  can  confirm  to  him  that  the  right 
of  innocent  passage  is  the  right  to  pass  expeditiously.  Ships  have  no  right  to 
remain  anchored  in  the  territorial  sea. 

(Ibid.,  col.  401) 

During  the  debate  in  the  Committee  stage  of  the  Bill,  Baroness  Young 
stated: 

This  country  has  already  recognised  the  right  of  innocent  passage  in  the 
territorial  sea.  It  has  done  so  on  many  occasions.  The  clearest  example  lies  in 
its  ratification  of  the  Geneva  Convention  on  the  Territorial  Sea  1958.  Article 
14  says  that,  ‘ships  of  all  states,  whether  coastal  or  not,  shall  enjoy  the  right  of 
innocent  passage  through  the  territorial  sea’.  It  is  evident  that  it  was  not  thought 
necessary-  to  adopt  legislation  on  this  point  at  that  time. 

(Ibid.,  col.  1219:  19  February  1987) 

She  then  added: 

...  we  already  have  the  right  to  require  submarines  to  travel  on  the  surface. 
(Ibid  ,  cols.  1219-20) 

Baroness  Young  then  turned  to  an  amendment  which  would  extend 
the  seaward  limit  of  designated  marine  nature  reserves  from  3  to  12 
miles.  She  remarked  in  opposing  the  amendment: 

...  in  consideration  of  marine  nature  reserves,  it  is  necessary  to  balance  all 
the  interests— the  needs  of  conservation,  but  also  the  rights  of  access  of 
Community  fishermen  between  six  and  12  miles,  and  the  right  of  unimpeded 
innocent  passage  of  foreign  vessels,  which  are  more  likely  to  make  use  of  deeper 

waters. 

(Ibid.,  col.  1234) 

In  the  course  of  the  debate  on  the  above  Bill  in  the  Second  Reading 
Committee  of  the  House  of  Commons,  the  Parliamentary^  Under¬ 
secretary  of  State,  Foreign  and  Commonwealth  Office,  Mr  Timothy 
Eggar,  stated: 

We  have  the  right  to  require  submarines  to  travel  on  the  surface  in  territorial 
waters,  subject  to  special  arrangements  for  international  straits.  This  will  apply 
within  a  12-mile  limit  when  the  Bill  is  enacted;  at  present  there  is  a  three-mile 

limit. 

(HC  Debs.,  Second  Reading  Committee,  28  April  1987,  col.  10) 
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In  reply  to  a  question,  the  Minister  of  State  for  Defence  Procurement 
wrote: 

The  Royal  Navy  would  not,  without  the  authority  of  the  state  or  states 
concerned,  conduct,  or  participate  in,  exercises  which  in  part  or  whole  take 
place  within  the  territorial  waters  of  other  states.  On  passage  through  the 
territorial  waters  of  other  states  which  claim  up  to  12  nautical  miles  of  territorial 
sea,  the  Royal  Navy  would  normally  observe  the  rules  of  innocent  passage 
except  in  those  straits  to  which  special  and  less  restrictive  arrangements 
apply. 

(HL  Debs.,  vol.  488,  col.  730:  8  July  1987) 


Part  Nine:  I.  B.  2.  Seas,  waterways,  ships — territorial  sea — legal  status — 
regime  of  merchant  ships 

(See  also  Part  Nine:  I.  A.  (item  of  5  February  1987),  above. 

In  the  course  of  moving  the  second  reading  in  the  House  of  Lords  of  the 
Territorial  Sea  Bill,  the  Minister  of  State,  Foreign  and  Commonwealth 
Office,  Baroness  Young,  stated: 

This  Bill  of  course  is  concerned  with  the  limits  of  the  territorial  sea  and  not 
the  actual  regime  there.  However,  it  will  strengthen  our  ability  to  control 
pollution.  In  particular,  powers  to  prosecute  under  the  Merchant  Shipping 
(Prevention  of  Oil  Pollution)  Regulations  1983  will  be  automatically  extended 
so  that  owners  and  masters  of  ships  that  discharge  oil  into  the  sea  within  the 
extended  territorial  sea  can  be  prosecuted  on  arrival  in  a  UK  port.  Only  UK 
vessels  can  be  prosecuted  for  such  offences  beyond  the  limits  of  the  territorial 
sea. 

Similarly,  under  the  Prevention  of  Oil  Pollution  Act  1971  powers  of  inter¬ 
vention  in  any  incident  where  there  is  a  threat  of  large  scale  pollution  to  the 
United  Kingdom  or  to  its  territorial  sea  would  apply  in  respect  of  the  wider 
area  of  the  territorial  sea. 

(Ibid.,  vol.  484,  cols.  400-1:  5  February  1987) 


Part  Nine:  I.  B.  5.  Seas,  waterways,  ships— territorial  sea— legal  status- 
bed  and  subsoil 

In  reply  to  the  question 

What  is  the  quality  of  rights  granted  [in  Scotland]  by  the  Crown  Com¬ 
missioners  to  fish  farmers  on  the  sea  bottom  below  the  level  of  low  water, 
whether  these  rights  are  transferable  and  whether  they  require  registration  in 
the  Register  of  Sasines, 

the  Secretary  of  State  and  Industry  wrote: 

The  Crown  Estate  Commissioners  grant  leases  of  the  seabed  for  fish  farming 
purposes  in  respect  of  the  Crown’s  proprietary  interests.  The  leases  do  not 
permit  assignation  or  subletting.  While  certain  of  these  may  be  registered  in 
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the  Register  of  Sasines  by  the  grantees,  this  is  neither  compulsory  nor 
customary. 

(Ibid.,  vol.  489,  col.  1557:  12  November  1987) 

Part  Nine:  III.  Seas,  waterways,  ships — internal  waters,  including  ports 

In  reply  to  a  question,  the  Minister  of  State,  Department  of  Agricul¬ 
ture,  Fisheries  and  Food,  wrote: 

The  Oslo  convention,  which  the  United  Kingdom  joined  as  a  founder  member 
in  1972,  continues  to  provide  an  invaluable  and  highly  effective  international 
framework,  underpinned  by  expert  scientific  advice,  on  which  its  members  can 
base  their  policies  for  the  protection  of  the  marine  environment  from  the  harm 
that  might  otherwise  be  caused  by  the  unregulated  dumping  of  waste.  We  set 
great  store  by  the  commission  set  up  by  the  convention,  in  which  we  continue 
to  play  an  active  part,  and  give  effect  to  its  recommendations  by  means  of  the 
licensing  system  operated  under  part  II  of  the  Food  and  Environment  Protection 
Act  1985.  However,  the  convention  does  not  at  present  extend  to  dumping 
activities  carried  out  in  the  internal  waters  of  its  members,  that  is,  maritime 
waters  to  landward  of  their  base  lines.  Nor  is  it  covered  by  other  international 
agreements.  Such  activities  are  liable  to  affect  the  marine  environment  adversely 
unless  they  are  closely  regulated,  as  they  are  in  the  United  Kingdom.  The 
Government  have  therefore  taken  the  lead  in  seeking  the  agreement  of  our 
partners  that  the  convention  should  be  extended  to  cover  internal  waters.  Legal 
experts  from  the  convention  countries  met  on  7  and  8  January  to  prepare 
proposals  for  the  extension  of  the  scope  of  the  convention  in  this  respect  which 
will  be  considered  by  the  Oslo  commission  at  its  next  session  in  Cardiff  in  June. 

(HC  Debs.,  vol.  109,  Written  Answers,  col.  341 :  29  January  1987) 

In  the  course  of  the  following  debate,  a  question  was  asked  about  the 
position  of  navigation  through  the  Minches.  Baroness  Young  replied: 

...  I  can  confirm  that  ships  of  foreign  states  enjoy  innocent  passage,  but 
submarines  would  not  be  able  to  pass  through  the  area  except  on  the  surface, 
and  aircraft  could  not  overfly,  as  they  could  straits  such  as  the  Straits  of  Dover. 

(HL  Debs.,  vol.  484,  col.  400) 

[Editorial  Note:  For  a  comment  on  the  special  status  of  the  Minches,  see 
UKMIL  1981,  pp.  465-6.] 

Part  Nine:  IV.  Seas,  watenvays ,  ships — straits 

(See  also  Part  Nine:  I.  B.  1.  (item  of  8  July  1987),  above,  and  Part  Nine: 
VII.  A.  1.  (item  of  16  December  1987),  below) 

In  moving  the  second  reading  in  the  House  of  Lords  of  the  Territorial 
Sea  Bill,  the  Minister  of  State,  Foreign  and  Commonwealth  Office, 
Baroness  Young,  stated: 

We  also  have  had  to  consider  the  position  of  straits.  With  a  territorial  sea  of 
only  three  miles,  there  is  a  stretch  of  high  seas  through  most  straits,  though  not 
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all.  If  the  territorial  sea  is  extended  to  12  miles,  many  more  straits— including 
some  of  the  most  important,  such  as  the  Straits  of  Dover,  Hormuz  in  the  Gulf, 
and  Bab  el  Mandeb  in  the  Red  Sea— would  be  brought  within  the  territorial 
sea  of  the  neighbouring  countries. 

For  this  reason,  it  has  been  recognised  in  state  practice,  international 
negotiations  and  the  case  law  of  the  International  Court  that  a  special  regime 
for  navigation  is  appropriate  in  straits.  This  is  not  so  of  course  where  a  strait 
lies  between  an  island  and  a  mainland,  and  there  is  a  convenient  alternative 
route  outside  the  island. 

International  law  and  practice  have  now  developed  to  the  point  where,  if  the 
United  Kingdom  extends  to  12  miles,  we  should  afford  to  others  the  essential 
rights  in  some  internationally  important  straits  for  which  there  is  no  alternative 
route;  namely,  the  Straits  of  Dover,  the  North  Channel  lying  between  Scotland 
and  Northern  Ireland,  and  the  passage  between  Shetland  and  Orkney.  These 
rights,  which  are  widely  recognised  as  necessary,  include:  a  right  of  unimpeded 
passage  through  such  straits  for  merchant  vessels  and  warships;  a  right  of 
overflight;  the  right  of  submarines  to  pass  through  the  straits  submerged; 
and  appropriate  safeguards  for  the  security  and  other  interests  of  the  coastal 
state. 

In  other  straits  used  for  international  navigation,  such  as  the  Pentland  Firth 
south  of  Orkney  and  the  passage  between  the  Scilly  Isles  and  the  mainland  of 
Cornwall,  as  in  other  parts  of  the  territorial  sea,  a  right  of  innocent  passage  will 
continue  to  exist  in  accordance  with  the  practice  of  states. 

(HL  Debs.,  vol.  484,  col.  382:  5  February  1987;  see  also  House  of  Commons, 
Second  Reading  Committee,  28  April  1987) 

Later  in  the  debate,  Baroness  Young  stated; 

The  noble  Lords  .  .  .  asked  about  the  recognition  of  other  states’  12-mile 
limits,  which  of  course  is  a  most  important  point,  and  they  referred  in  particular 
to  the  Strait  of  Hormuz  and  the  attitude  of  the  United  States.  The  implications 
of  the  enactment  of  the  Bill  are  that  we  shall  recognise  properly  drawm  12-mile 
limits  of  other  countries  in  the  Gulf  and  elsewhere,  in  the  same  w’av  that  w'e 
expect  them  to  recognise  the  navigational  rights  of  other  states.  We  believe  that 
such  limits  are  permitted  by  customary  law  and  I  believe  that,  although  it  has 
a  three-mile  limit,  the  L’nited  States  now  take  the  same  view1.  As  to  reciprocal 
treatment  by  others  in  the  light  of  the  Bill,  we  believe  that  the  freedom  of 
navigation  and  other  rights  in  straits  which  we  intend  to  accord  to  other  states 
are  widely  respected  and  will  be  accorded  to  us. 

(Ibid.,  col.  401) 

During  the  debate  on  the  Report  stage  of  the  Territorial  Sea  Bill  in 
the  House  of  Lords,  the  Minister  of  State,  Foreign  and  Commonwealth 
Office,  Baroness  Young,  stated: 

The  Government  share  the  view  of  my  noble  friend  on  the  importance  of 
navigation  in  straits  and  I  am  glad  to  reaffirm  it  on  this  occasion.  Perhaps  I  can 
say  to  my  noble  friend  how  grateful  I  have  been  for  his  support  over  this  Bill 
at  the  Committee  stage  and  the  support  that  it  has  received  from  all  parts  of 
the  House.  As  I  explained  at  Second  Reading,  there  are  good  reasons  to  support 
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the  view  that  a  special  regime  for  certain  important  straits  is  appropriate,  as 
indeed  was  envisaged  at  the  Lfnited  Nations  Law  of  the  Sea  Conference,  to 
which  my  noble  friend  has  made  reference. 

Around  the  United  Kingdom  the  appropriate  straits  are  the  Fair  Isle  Gap 
between  Shetland  and  Orkney,  the  North  Channel  and  the  Straits  of  Dover.  In 
such  straits,  as  I  said  at  Second  Reading,  there  is  a  right  of  unimpeded  passage 
for  merchant  vessels  and  warships,  the  right  of  overflight  and  the  right  of 
submerged  passage  for  submarines.  We  believe  that  the  various  freedoms 
involved  in  the  passage  through  such  straits  has  been  widely  respected  and  that 
other  countries  will  understand  and  support  this  position. 

Perhaps  I  may  say  in  answer  to  my  noble  friend  Lord  Harvington  that  he 
made  a  very  important  point,  but  navigation  in  the  straits  is  an  issue  which  falls 
outside  the  terms  of  this  Bill  because  nothing  in  this  Bill  affects  the  sea  lanes 
themselves. 

The  noble  and  learned  Lord,  Lord  Denning,  in  his  remarks  quoted  the  case 
of  the  Corfu  Channel  incident,  which  illustrates  the  importance  of  passage 
through  straits.  However,  as  I  hope  my  noble  friend  will  understand  from  what 
I  have  said  previously,  we  do  not  believe  either  that  it  is  necessary  or  that  it 
would  strengthen  our  position  to  incorporate  a  general  provision  on  passage  in 
straits  in  this  Bill.  This  would  not  be  appropriate  in  a  Bill  which  is  to  provide 
the  necessary  statutory  provisions  for  the  extension  of  the  territorial  sea  rather 
than  to  regulate  specific  elements  of  the  substantive  regime  within  the  territorial 
sea,  broad  or  narrow. 

(Ibid.,  vol .  485,  cols.  445-6:  2  March  1987) 

Part  Nine:  VII.  A.  1.  Seas,  waterways,  ships— the  high  seas— freedom  of 
the  high  seas — navigation 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  wrote  about  the  Iranian  attack  on  the  Shell  tanker  Isomeria 
on  23  January  1987  in  the  Gulf: 

I  summoned  the  Iranian  charge  d’affaires,  Mr.  Akhundzadeh-Basti,  on  26 
January  to  deliver  a  protest  at  this  premeditated,  totally  unprovoked  and 
unjustifiable  attack.  The  acting  head  of  the  British  interests  section  in  Tehran 
delivered  a  similar  protest  to  the  Iranian  Minister  of  Foreign  Affairs.  We  await 
a  satisfactory  Iranian  response. 

(HC  Debs.,  vol.  no,  Written  Answers,  col.  229:  n  February  1987) 

In  a  speech  to  the  UN  Security  Council  on  20  July  1987,  the  Secretary 
of  State  for  Foreign  and  Commonwealth  Affairs,  Sir  Geoffrey  Howe, 
stated: 

Tension  in  the  Gulf  threatens  directly  or  indirectly  the  interests  of  many 
nations  and  undermines  the  stability  of  the  whole  region.  In  particular,  attacks 
on  shipping,  in  contravention  of  established  international  law,  are  a  cause  of 
deep  concern.  We  are  committed  to  the  principle  of  freedom  of  navigation. 

(Text  provided  by  the  Foreign  and  Commonwealth  Office;  see  also  S/PV.  2750, 
P-  17) 
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The  following  statement  was  made  at  a  press  conference  held  by  the 
Foreign  and  Commonwealth  Office  on  22  September  1987: 

Spokesman  said  that  the  Iranian  Charge,  Mr.  Basti,  had  been  summoned  this 
morning  to  the  FCO  to  receive  from  Mr.  Alan  Munro,  a  Deputy  Under 
Secretary,  a  protest  in  the  strongest  terms  at  Iran’s  attack  on  an  unarmed  British 
flagged  merchant  vessel,  the  Gentle  Breeze,  on  21  September.  Mr.  Munro 
handed  over  a  formal  note  of  protest  demanding  an  immediate  explanation  of 
and  apology  for  this  outrage.  The  British  government  regarded  this  unprovoked 
and  unjustified  attack  as  a  flagrant  violation  of  the  principle  of  freedom  of 
navigation.  It  made  it  all  the  more  imperative  that  Iran  should  implement  UN 
Security  Council  Resolution  598  forthwith. 

Mr.  Munro  also  told  Mr.  Basti  that  the  British  Government  was  extremely 
concerned  by  reports  of  the  further  mine  laying  activity  in  shipping  lanes  of  the 
northern  Gulf  by  Iranian  ships.  This  was  a  wholly  illegal  act  which  threatened 
all  shipping  in  the  Gulf.  Iran  must  stop  such  activity  immediately. 

In  response  to  a  question,  Spokesman  repeated  the  British  Government’s 
view  that  Iranian  mine  laying  activity  in  the  northern  Gulf  was  illegal:  it 
followed  that  the  action  taken  by  the  US  in  response  was  justified. 

(Text  provided  by  the  Foreign  and  Commonwealth  Office) 

In  respect  of  the  same  incident,  the  Permanent  Representative  of  the 
UK  to  the  UN  in  New  York,  Sir  Crispin  Tickell,  addressed  the  following 
letter,  dated  22  September  1987,  to  the  President  of  the  Security 
Council: 

Upon  instructions  from  my  Government,  I  have  the  honour  to  inform  you 
of  the  following  incident,  about  which  my  Government  have  delivered  a  strong 
protest  to  the  authorities  of  the  Islamic  Republic  of  Iran. 

The  tanker  Gentle  Breeze,  registered  in  Hong  Kong  and  flying  the  British 
flag,  was  attacked  in  international  waters  in  the  northern  Gulf  at  1855  GMT 
on  21  September.  The  British  Government  have  clear  evidence  that  the 
Gentle  Breeze  was  fired  on  by  one  or  more  Iranian  naval  vessels  at  the  position 
2750N  and  4948E.  A  serious  fire  was  started  on  board  and  one  crew  member 
died. 

This  attack  was  clearly  premeditated  and  totally  unprovoked,  and  hence 
wholly  unjustified.  The  Gentle  Breeze  posed  no  conceivable  threat  to  the  interests 
of  the  Islamic  Republic  of  Iran.  The  attack  was  in  clear  violation  of  principles 
of  freedom  of  navigation,  and  of  international  law,  in  particular  Security  Council 
resolution  598  (1987)  of  20  July  1987. 

The  British  Government  reserve  the  right  to  claim  compensation  from  the 
Iranian  Government  for  any  damage  or  expenses  caused  by  the  attack  on  the 
Gentle  Breeze,  or  any  other  such  attacks. 

My  Government  have  demanded  an  immediate  explanation  of  this  outrage 
and  an  apology  for  it,  together  with  an  assurance  from  the  Government  of  the 
Islamic  Republic  of  Iran  that  such  deliberate,  unprovoked  and  wholly  unjustified 
attacks  on  unarmed  British  merchant  vessels  will  not  be  repeated. 

(S/19147) 
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In  reply  to  a  question  about  the  freedom  of  navigation  in  the  Gulf, 
the  Minister  of  State,  Foreign  and  Commonwealth  Office,  wrote: 

We  have  consistently  stressed  our  determination  to  uphold  the  vitally 
important  principle  of  freedom  of  navigation  in  international  waters  and  straits 
used  for  international  navigation.  Support  for  this  principle  in  the  Gulf  is 
demonstrated  tangibly  by  the  presence  of  vessels  from  the  Royal  Navy  and  other 
navies.  We  also  take  every  opportunity  to  promote  widespread  recognition  that 
freedom  of  navigation  in  the  Gulf  is  an  important  interest  of  the  whole 
international  community. 

(HC  Debs.,  vol.  124,  Written  Answers,  col.  568'.  16  December  1987) 

Part  Nine:  VII.  G.  Seas ,  waterways,  ships — the  high  seas — pollution 

(See  also  Part  Nine:  III.  (item  of  29  January  1987),  above) 

In  reply  to  a  question,  the  Parliamentary  Under-Secretary  of  State, 
Department  of  Transport,  wrote: 

In  common  with  many  other  countries,  Her  Majesty’s  Government  have  not 
ratified  annex  IV  of  the  international  convention  for  the  prevention  of  pollution 
from  ships  1973.  There  are  some  major  areas  of  concern  for  many  countries 
which  will  need  detailed  discussion  at  the  International  Maritime  Organisation. 
Ratification  will  be  considered  when  the  review  of  this  annex  is  complete. 

(Ibid.,  vol.  109,  Written  Answers,  col.  307:  29  January  1987) 

In  moving  the  approval  of  the  draft  Merchant  Shipping  (Prevention 
and  Control  of  Pollution)  Order  1987,  the  Government  spokesman,  Lord 
Brabazon  of  Tara,  stated: 

This  order  is  made  under  Section  20  of  the  Merchant  Shipping  Act  1979.  It 
enables  effect  to  be  given  to  Annex  II  and  Protocol  I  to  the  International 
Convention  for  the  Prevention  of  Pollution  from  Ships,  1973.  These  have  in 
fact  been  amended  firstly  by  the  Protocol  of  1978  and,  secondly,  by  amendments 
adopted  by  the  Marine  Environment  Protection  Committee  of  the  International 
Maritime  Organisation  on  5th  December  1985. 

Four  sets  of  regulations  will  be  required  under  this  order,  to  come  into  force 
on  6th  April  1987,  which  will  apply  in  general  to  United  Kingdom  ships 
wherever  they  may  be  and  to  other  ships  while  they  are  in  the  United  Kingdom 
or  the  territorial  waters  thereof. 

The  first  set  of  regulations  will  cover  the  reporting  of  pollution  incidents 
arising  from  ships.  They  will  require  reports  to  be  made  on  all  actual  or  probable 
discharges  of  marine  pollutants  in  packaged  form.  They  will  also  require  such 
reports  on  all  actual  or  probable  discharges  of  oil  or  noxious  liquid  substances 
in  excess  of  those  permitted.  Permissible  discharges  are  detailed  in  the  Merchant 
Shipping  (Prevention  of  Oil  Pollution)  Regulations  1983  and  the  proposed 
Merchant  Shipping  (Controls  of  Pollution  by  Noxious  Liquid  Substances  in 
Bulk)  Regulations  1987  (which  will  be  made  under  this  order  which  I  shall  now 
explain). 

The  second  set  of  regulations  will  cover  the  prevention  and  control  of  pollution 
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by  noxious  liquid  substances  carried  in  bulk  by  ships.  These  substances  are 
mainly  chemicals  but  other  noxious  liquid  substances  are  included.  They  will 
include  prohibitions  and  restrictions  on  discharging  tank  washings  into  the  sea, 
the  requirement  for  my  department  to  approve  the  necessary  procedures  and 
arrangements  for  ships  carrying  these  substances,  methods  of  control  and 
construction,  equipment,  survey  and  certification  requirements  for  such  ships. 

The  third  and  fourth  set  of  regulations  will  make  it  mandatory  for  chemical 
tankers  carrying  these  noxious  liquid  substances  in  bulk,  to  comply  with 
internationally  agreed  codes  which  cover  the  construction  and  equipment  of 
such  ships. 

In  making  these  regulations  under  this  order,  the  United  Kingdom  will  be 
fulfilling  its  international  obligations  with  respect  to  the  prevention  and  control 
of  marine  pollution,  and  I  commend  this  order  to  your  Lordships. 

(HL  Debs.,  vol.  484,  col.  415:  5  February  1987) 

Part  Nine:  VIII.  Seas,  waterways,  ships — continental  shelf 

During  the  debate  in  the  House  of  Commons  Standing  Committee  B 
examining  the  Petroleum  Bill,  the  Minister  of  State,  Department  of 
Energy,  Mr  Alick  Buchanan-Smith,  stated  in  respect  of  abandonment 
of  installations  on  the  continental  shelf: 

I  wish  to  make  it  clear  again,  as  I  did  on  Second  Reading,  that  the  Government 
are  bound  by  international  obligations.  When  abandonment  occurs  in  the  1990’s 
those  obligations  might  well  be  different  from  those  of  today.  Therefore  it  is 
necessary  to  approach  the  matter  in  a  flexible  manner. 

(HC  Debs.,  Standing  Committee  B:  Petroleum  Bill,  col.  21:  2  December  1986: 
see  also  UKMIL  1986,  p.  586) 

Later  in  the  debate,  the  Minister  of  State  explained  the  domestic  law 
existing  before  the  Bill  came  into  effect: 

The  main  legislation  ...  is  the  Coast  Protection  Act  1949,  which  preceded 
by  a  considerable  number  of  years  the  development  of  our  oil  and  gas  resources. 
Under  part  II  of  that  Act,  as  extended  offshore  by  section  4  of  the  Continental 
Shelf  Act  1964,  the  consent  of  the  Secretary  of  State  for  Transport  is  required 
before  any  object  is  placed  on  the  sea  bed.  This  practice  includes  both 
installations  and  pipe-lines.  The  Secretary  of  State  for  Transport’s  practice  here 
is  to  grant  such  consents,  subject  to  a  condition  in  the  case  of  installations.  This 
is  that  in  the  event  of  a  structure  being  abandoned  or  disused  the  Secretary  of 
State  shall  be  notified  and  the  site  cleared  to  his  satisfaction  within  such  period 
as  he  may  direct  so  that  no  obstruction  or  danger  to  navigation  is  caused  or  is 
likely  to  result.  This  applies  to  installations. 

The  corresponding  condition  for  pipelines  is  that,  when  the  pipeline  is  no 
longer  required,  those  parts  of  it  which  project  above  the  sea  bed  may  be 
removed  to  such  extent  as  the  Secretary  of  State  may  direct.  That  is  the 
background  power  which  has  existed  from  the  original  Act,  and  as  extended  by 
the  Continental  Shelf  Act  1964. 

(Ibid.,  cols.  44-5:  4  December  1986) 
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One  of  the  Committee’s  members,  Mr  Rowlands  MP,  suggested  that 
the  Government  might  consider  itself  no  longer  necessarily  bound  by 
the  abandonment  provision  in  the  Geneva  Convention  on  the  Continental 
Shelf,  1958,  Article  5  (5),  by  reason  of  there  having  been  either 
a  fundamental  change  of  circumstances,  or  desuetude  or  disuse,  or 
supersession  by  ‘a  new'  convention  or  new  international  law’  (ibid.,  cols. 
61-2).  In  reply,  the  Minister  of  State  observed: 

I  want  to  consider  the  provisions  of  international  law  as  they  exist.  Here, 
again,  I  commend  the  hon.  Member  for  Merthyr  Tydfil  and  Rhymney  (Mr. 
Rowlands)  on  his  endeavours  to  clarify  that  point  tor  the  Committee.  As  was 
apparent'  from  some  of  the  discussion  that  has  taken  place  in  Committee,  there 
is  some  confusion  over  the  present  requirements  of  international  law,  as  there 
is  in  all  aspects  of  law,  yet  perhaps  more  so  in  international  law.  I  wholly  accept 
that  there  may  be  differing  opinions  in  this  matter,  as  I  have  acknowledged 
before  and  as  I  acknowledge  again  today.  For  example,  the  Government’s  view 
in  these  matters  differs  from  that  of  the  British  fishing  organisations.  As  there 
is  that  difference  of  view,  it  is  important  that  I  explain  precisely  the  Government’s 
view. 

I  start,  as  the  hon.  Member  for  Merthyr  Tydfil  and  Rhymney  started,  with 
the  1958  Geneva  convention  on  the  continental  shelf.  As  he  said,  article  5(1)  of 
the  convention  provides  that  exploration  of  the  continental  shelf  and  exploitation 
of  its  natural  resources  must  not  result  in  any  unjustifiable  interference  with 
navigation,  fishing  or  the  conservation  of  living  resources  of  the  sea.  That  is 
one  of  the  basic  principles  of  that  convention  and  also  part  of  the  customary 
international  law.  That  principle  is  amplified  in  the  subsequent  paragraphs  of 
article  5  including,  for  example,  5(7)  regarding  the  avoidance  of  pollution  and 
5(5)  regarding  installations. 

Article  5(5),  as  the  hon.  Member  for  Merthyr  Tydfil  and  Rhymney  explained, 
requires  that  any  installations  that  are  abandoned  or  disused  must  be  entirely 
removed.  Of  course,  we  accept  that  the  1958  convention  as  a  whole,  including 
article  5(5),  has  not  fallen  into  desuetude— to  use  the  phrase  employed  by  the 
hon.  Member  for  Merthyr  Tydfil  and  Rhymney  in  last  week’s  proceedings— 
nor  is  it  obsolete.  However,  it  must  also  be  interpreted  in  a  manner  consistent 
with  the  object  and  purpose  of  the  convention  and,  as  far  as  possible,  with 
customary  international  law.  Therefore,  we  have  to  take  into  account  the 
underlying  purpose  of  the  provision,  which  was  to  prevent  unjustifiable 
interference  with  other  users  of  the  sea,  including,  for  example,  safety  of 
navigation.  That  is  one  of  the  underlying  provisions  spelt  out  in  the  convention. 

In  addition,  it  is  also  necessary  to  take  proper  account  of  the  circumstances 
in  which  the  1958  convention  was  drafted.  As  has  already  been  mentioned  in 
the  debate,  in  1958  offshore  oil  explorations  were  still  at  an  early  stage  of 
development.  They  took  place  in  relatively  shallow  waters  where  the  practical 
problems  of  removal  were  relatively  modest.  Today,  the  technological  and 
practical  considerations  that  affect  the  removal  of  installations  are  very  different 
from  those  that  existed  when  the  1958  convention  was  drawn  up. 

I  would  like  to  consider  the  1982  Convention  on  the  Law  of  the  Sea  against 
the  background  of  changed  circumstances.  As  the  hon.  Member  for  Merthyr 
Tydfil  and  Rhymney  rightly  explained,  article  60(3)  of  the  1982  Convention 
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reflects  the  principle  of  no  unjustifiable  interference.  That  is  a  very  important 
principle  and  I  make  no  apology  for  referring  to  it  again.  It  reflects  the  principle 
that  there  should  be  no  unjustifiable  interference  with  other  users  of  the  sea.  It 
spells  out  rather  more  clearly  the  obligations  of  signatory  states  in  connection 
with  the  removal  of  platforms. 

It  might  be  helpful  if  I  spell  out  precisely  the  points  contained  in  article 
60(3).  It  states: 

‘.  .  .  Any  installation  or  structures  which  are  abandoned  or  disused  shall  be 
removed  to  ensure  safety  of  navigation,  taking  into  account  any  generally 
accepted  international  standards  established  in  this  regard  by  the  competent 
international  organisations.  Such  removal  shall  also  have  due  regard  to  fishing, 
the  protection  of  the  marine  environment  and  the  rights  and  duties  of  other 
states.  Appropriate  publicity  shall  be  given  to  the  depth,  position  and  dimensions 
of  any  installations  or  structures  not  entirely  removed.’ 

It  is  evident  from  those  words  that  less  than  total  removal  is  envisaged  in  certain 
cases. 

I  acknowledge  that  the  1982  Convention  is  not  yet  in  force.  It  has  not  been 
signed  by  the  Government,  but  it  is  based  on  the  principle  of  no  unjustifiable 
interference  with  other  users  of  the  waters  above  the  continental  shelf.  That,  as 
I  have  said,  is  very  much  part  of  customary  international  law. 

(HC  Debs.,  Standing  Committee  B:  Petroleum  Bill,  cols.  86-8:  9  December 
1986;  see  also  HL  Debs.,  vol.  485,  col.  84:  23  February  1987) 

When  asked  to  confirm  that  his  view  was  that  the  1982  article 
constituted  customary  law,  the  Minister  of  State  replied: 

It  is  in  accordance  with  customary  law. 

(Ibid.,  col.  88) 

Later  in  the  debate,  the  Minister  of  State  remarked: 

The  hon.  Member  for  Merthyr  Tydfil  and  Rhymney  (Mr.  Rowlands)  rightly 
asked  what  our  responsibilities  were  under  the  various  dumping  conventions.  I 
am  happy  to  deal  with  that  point  because  it  was  mentioned  only  in  passing 
when  we  dealt  with  previous  international  conventions.  The  hon.  Gentleman 
mentioned  the  Oslo  and  the  London  conventions. 

The  Oslo  commission  is  the  body  which  administers  the  1972  Oslo  convention 
on  the  dumping  of  waste  in  the  North  Sea  and  the  north-east  Atlantic.  The 
United  Kingdom  is  a  signatory  to  the  convention  and  is  also  a  member  of  the 
commission.  Over  the  past  year  or  two,  the  secretariat  of  the  commission  has 
tried  to  get  substantial  discussion  of  platform  abandonment  on  the  commission’s 
agenda.  In  particular,  the  secretariat  has  tried  to  obtain  agreement  that  the 
convention  applies  to  the  disposal  of  platform  remains  at  sea. 

The  United  Kingdom  has  stated  its  belief  that  the  convention  in  its  present 
form  does  not  apply  to  disposal  of  platforms.  Together  with  some  other  member 
countries,  the  United  Kingdom  has  put  forward  the  view  that  it  would  be 
premature  substantively  to  amend  the  convention  so  that  it  applied  to  platform 
disposal  before  the  International  Maritime  Organisation  has  completed  its 
deliberations.  We  have  argued  that  premature  decisions  by  the  commission 
could  lead  to  standards  that  conflict  with  those  that  may  eventually  be  adopted 
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by  the  IMO.  The  commission  has  accepted  those  arguments.  Thus,  although 
abandonment  remains  on  the  commission’s  agenda,  it  has  been  accepted  that 
any  substantive  discussion  should  remain  on  ice,  so  to  speak,  pending  the 
outcome  of  the  IMO  discussions. 

The  Oslo  convention  is  restricted  geographically.  By  contrast,  the  London 
dumping  convention  of  1972  applies  world  wide.  The  LInited  Kingdom  is  a 
party  to  that  convention.  It  is  accepted  that  disposal  of  platform  remains  is 
covered  by  the  convention,  but  such  disposal  can  be  licensed  by  the  appropriate 
national  authority,  which,  for  the  North  Sea  would  in  the  LTited  Kingdom  be 
the  Ministry  of  Agriculture,  Fisheries  and  Food,  or  the  Department  of 
Agriculture  and  Fisheries  for  Scotland. 

At  the  previous  meeting  of  the  member  states  of  the  London  dumping 
convention  in  October  this  year,  it  was  agreed  that  abandonment  of  off-shore 
installations  wrould  be  considered  in  the  autumn  of  1988.  As  the  LDC  is 
administered  by  officials  of  the  International  Maritime  Organisation,  we  may 
expect  that  the  IMO  discussions  will  be  taken  into  account  in  the  LDC 
deliberations. 

(Ibid.,  cols.  189-90:  18  December  1986) 

In  reply  to  a  later  question,  the  Minister  of  State  observed: 

The  hon.  Gentleman  asked  about  environmental  considerations.  It  is  signifi¬ 
cant  that  article  60(3)  of  the  1982  Law  of  the  Sea  convention  states  that  removal 
must  have  regard  to  fishing,  protection  of  the  marine  environment  and  the  rights 
and  duties  of  other  states.  Therefore,  as  many  of  our  international  obligations 
relate  to  protection  of  the  marine  environment,  I  must  put  emphasis  on  the 
marine  environment.  Clearly  in  considering  abandonment  the  Secretary  of  State 
would  have  to  make  sure  that  he  was  satisfied  about  implications  regarding  the 
marine  environment. 

(Ibid.,  col.  354:  20  January  1987) 

The  Minister  of  State  described  the  work  of  a  subcommittee  on  safety 
of  navigation  set  up  by  the  maritime  safety  committee  of  the  International 
Maritime  Organization  (IMO).  He  went  on: 

The  United  Kingdom  expressed  the  view  that  the  criteria,  on  which  removal 
standards  were  based,  ought  to  be  functional  rather  than  numerical  or  arbitrary 
and  that  coastal  states  must  be  allowed  to  exercise  their  discretion  on  which 
platforms  should  be  entirely  or  partially  removed  on  a  case-by-case  basis.  We 
also  suggested  that  a  policy  calling  for  the  entire  removal  of  all  disused  platforms 
would  be  contrary  to  article  60(3)  of  the  United  Nations  Law  of  the  Sea 
[Convention]  from  which  IMO’s  mandate  for  establishing  standards  flow.  We 
reminded  the  sub-committee  that  both  the  Oslo  Commission  and  the  parties  to 
the  London  dumping  convention  were  awaiting  IMO’s  recommendations  and 
urged  the  sub-committee  to  proceed  with  substantive  consideration  of  the  issue. 

(Ibid.,  cols.  356-7:  20  January  1987) 

In  reply  to  the  question 

Whether  it  is  [Her  Majesty’s  Government’s]  intention  to  withdraw  from  the 
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1958  Geneva  Convention  on  the  continental  shelf  (or  alternatively  to  seek  to 
adhere  to  the  1982  UNCLOS  convention)  so  that  the  legislation  they  are 
proposing  for  the  removal  etc.  of  platforms  on  the  United  Kingdom  continental 
shelf  may  be  in  accordance  with  international  law, 

the  Minister  of  State,  Foreign  and  Commonwealth  Office,  wrote: 

No,  it  is  not  necessary  to  take  either  of  these  steps.  The  standards  to  be 
adopted  pursuant  to  the  powers  proposed  in  the  Petroleum  Bill  will  be  consistent 
with  our  obligations  under  international  law. 

(HL  Debs.,  vol.  483,  col.  1452:  29  January  1987) 

In  reply  to  the  question  what  was  the  maximum  limit  at  which  Her 
Majesty’s  Government  recognized  a  coastal  State’s  exclusive  rights  on 
the  continental  shelf,  the  Minister  of  State,  Foreign  and  Commonwealth 
Office,  wrote: 

The  maximum  limit  is  that  established  in  accordance  with  international  law. 
In  many  places,  the  maximum  limit  is  200  nautical  miles  from  the  coastal  state’s 
baselines,  but  in  some  places  it  lies  beyond,  on  the  basis  of  the  criterion  of 
‘natural  prolongation’  of  the  land  mass. 

(Ibid.,  vol.  484,  cols.  416-17:  5  February  1987) 

In  a  memorandum  dated  9  March  1987  sent  to  the  House  of  Commons 
Select  Committee  on  Statutory  Instruments  which  was  considering  the 
Agricultural  Levy  Reliefs  (Frozen  Beef  and  Veal)  Order  1987,  No.  134, 
the  Ministry  of  Agriculture,  Fisheries  and  Food  wrote  in  part: 

1.  By  a  letter  dated  4  March  1987  the  Joint  Committee  has  requested 
elucidation  of  the  phrases  ‘European  Continental  shelf’  and  ‘continental  shelf 
of  the  non-European  part  of  the  Community’  in  Article  3(2)(b)(iv)  of  the  above 
instrument  and  asked  why  these  terms  are  not  defined  in  the  Order. 

2.  In  these  phrases  ‘continental  shelf’  is  to  be  understood  as  meaning  that 
area  of  the  sea  bed  appertaining  to  each  coastal  state  according  to  international 
law.  The  area  may  vary  from  state  to  state.  In  the  case  of  the  United  Kingdom, 
for  example,  Orders  are  made  under  section  1(7)  of  the  Continental  Shelf  Act 
1964  designating  areas  within  which  rights  of  exploitation  are  to  be  exercised. 

3.  The  first  phrase  refers  to  the  continental  shelf  of  Europe,  while  the  second 
refers  to  the  continental  shelf  of  the  French  overseas  departments  which  are 
part  of  the  Community  to  the  extent  provided  by  Article  227  of  the  EEC  Treaty. 

( Parliamentary  Papers,  1986-7,  HC,  Paper  30-ii,  p.  4) 

During  the  second  reading  debate  in  the  House  of  Lords  on  the 
Petroleum  Bill,  the  Government  spokesman,  Viscount  Davidson,  ob¬ 
served: 

The  noble  Lord  .  .  .  asked  about  the  1958  Geneva  Convention  on  the 
Continental  Shelf.  He  mentioned  that  I  had  answered  a  question  in  Hansard 
on  23rd  February  1987.  I  do  not  think  I  can  really  add  much  to  that  except  to 
say  that  the  1958  convention  is  to  be  interpreted,  first,  in  accordance  with  its 
purpose  to  prevent  unjustifiable  interference  with  other  users  of  the  sea;  and, 
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secondly,  recognising  that  in  1958  all  existing  platforms  were  in  shallow  water 
and  were  relatively  easy  to  remove. 

My  noble  friend  also  asked  me  whether  the  1958  Geneva  Convention  on  the 
Continental  Shelf  has  been  incorporated  into  LHv  domestic  law.  The  answer  is, 
yes  and  no.  Effect  has  been  given  to  some  of  the  provisions — for  example,  those 
permitting  the  creation  of  safety  zones  around  offshore  installations — but  other 
provisions  of  the  convention  including  those  dealing  with  the  removal  of  offshore 
installations  have  not  been  incorporated  into  L^K  domestic  law. 

(HL  Debs.,  vol.  485,  cols.  1005-6:  10  March  1987) 

In  the  course  of  a  later  debate  on  the  same  subject,  the  Minister  of 
State,  Scottish  Office,  Lord  Glenarthur,  stated: 

The  noble  Lord  .  .  .  asked  me  a  number  of  questions.  I  am  grateful  for  his 
giving  notice  that  he  proposed  to  ask  them.  First,  he  asked  whether  the 
Government  intended  to  stand  by  their  claim  that  the  1958  Geneva  Convention 
can  be  reinterpreted,  indicating  that  in  his  eyes  it  was  as  though  we  were 
reinterpreting  it.  The  Government  stand  by  their  view  that  the  1958  convention 
has  to  be  interpreted  in  accordance  with  its  purpose,  namely,  to  prevent 
unjustifiable  interference  with  other  users  of  the  sea  and  recognising  that  in 
1958  all  existing  platforms,  as  my  noble  friend  Lord  Campbell  of  Croy  said, 
were  in  shallow  water  and  relatively  easy  to  remove.  The  1982  Convention  on 
the  Law  of  the  Sea  reflects  international  consensus  that  the  purpose  of  the  1958 
convention  can  be  achieved  without  the  need  for  the  entire  removal  of  all 
installations. 

It  is  not  a  question  of  Her  Majesty’s  Government  reinterpreting  the  1958 
convention,  but  of  interpreting  it  in  the  light  of  its  purpose  and  in  accordance 
with  subsequent  developments  in  international  law.  I  agree  entirely  with  my 
noble  friend  Lord  Campbell  of  Croy  that  the  1958  convention  must  be 
interpreted  in  accordance  with  the  object  of  the  convention  and  of  customary 
international  law.  Many  of  the  answers  on  this  point  were  given  by  my  noble 
friend  Lord  Davidson  to  .  .  .  Lord  Kennet,  in  his  Written  Answer  of  23rd 
February.  It  is  certainly  not  the  case  that  the  Government  have  stated  that  the 
convention  of  1958  can  be  ignored.  Far  from  it.  What  we  have  said  is  that  it 
has  to  be  interpreted. 

...  He  might  be  interested  to  know  that  there  are  a  number  of  recent 
cases  of  international  tribunals,  including  the  International  Court  of  Justice, 
interpreting  the  terms  of  the  four  1958  conventions  in  the  light  of  customary 
international  law. 

(Ibid.,  vol.  486,  cols.  13  1-2:  24  March  1987) 

The  Minister  of  State  continued: 

The  noble  Lord  asked  why  the  Government  argue  in  the  context  of  the  Bill 
that  Article  63  of  the  United  Nations  Convention  on  the  Law  of  the  Sea  places 
everything  except  navigational  interests  under  the  exclusive  jurisdiction  of  the 
coastal  state.  The  Government  accept  that  where  international  organisations  of 
which  they  are  a  member  set  standards  in  relation  to  abandonment,  the 
Government  will,  in  exercising  their  jurisdiction,  act  in  accordance  with  any 
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treaty  or  other  obligations  under  international  law  .For  example,  the  Government 
comply  and  will  continue  to  comply  with  their  environmental  obligations  under 
the  two  conventions  mentioned,  the  Oslo  convention  and  the  London  dumping 
convention. 

(HL  Debs.,  vol.  486,  cols.  132-3:  24  March  1987) 

During  the  debate  in  the  House  of  Lords  on  the  committee  stage  of 
the  Copyright,  Designs  and  Patents  Bill,  the  Government  spokesman, 
Lord  Beaverbrook,  stated: 

...  we  continue  to  believe  that  it  would  not  be  appropriate  to  extend  these 
provisions  to  aircraft  concerned  with  exploration  of  the  seabed  or  to  all  British 
registered  ships  and  aircraft. 

As  we  said  on  Monday,  the  concept  of  an  aircraft  present  in  the  United 
Kingdom  sector  of  the  Continental  Shelf  for  purposes  directly  connected  with 
seabed  exploration  is  scarcely  an  intelligible  concept.  Structures  and  vessels  sit 
on  the  seabed  of  the  Continental  Shelf  or  float  on  the  waters  above  it  for  the 
exploration  or  exploitation  of  the  shelf.  Although  they  are  the  high  seas  we  are 
permitted  by  international  law  to  exercise  jurisdiction  over  them. 

Aircraft  in  international  airspace  over  the  Continental  Shelf  are  scarcely  likely 
to  be  there  for  that  purpose.  Merely  carrying  goods  or  passengers  to  or  from 
an  oil  rig  does  not  count  and  thus  we  cannot  exercise  jurisdiction.  The  exception 
to  our  inability  to  exercise  jurisdiction  is  when  a  ship  or  aircraft  is  British. 

(Ibid.,  vol.  491,  col.  899:  17  December  1987) 

Part  Nine:  IX.  Seas ,  waterways ,  ships — exclusive  fishery  zone 

In  reply  to  a  question  about  the  effect  of  the  extension  of  the  L^K’s 
territorial  limits  on  access  to  UK  waters  by  European  Community 
fishermen,  the  Parliamentary  Under-Secretary  of  State,  Foreign  and 
Commonwealth  Office,  wrote: 

Officials  have  had  discussions  with  representatives  of  both  France  and  Belgium 
and  with  the  European  Community  Commission.  There  is  a  clear  difference  of 
legal  opinion  about  the  effects  on  other  member  states’  fishing  rights  under 
Community  law  of  the  Territorial  Sea  Act  1987  which  changed  Lffiited  Kingdom 
baselines  in  certain  areas. 

The  common  fisheries  policy  settlement  secured  in  January  1983  provided 
among  other  things  for  the  continuation  of  previous  arrangements  under  which 
member  states  are  allowed  to  exclude  vessels  of  other  member  states  from  fishing 
within  their  coastal  belts,  subject  to  recognition  of  certain  rights  of  access  which, 
in  the  case  of  the  United  Kingdom,  were  restricted  to  parts  of  our  six  to  12 
mile  belt  calculated  from  the  baselines  of  the  territorial  sea.  As  the  result  of  the 
coming  into  force  of  the  Territorial  Sea  Act  1987  on  1  October  1987,  the  six  to 
12  mile  belt  around  the  United  Kingdom,  as  measured  from  the  new  baselines, 
moved  outwards  in  certain  areas.  Whilst  our  view  is  that  the  parts  of  our  coastal 
belt  where  other  European  Community  fishermen  have  access  were  altered 
accordingly,  it  has  been  put  to  us  in  the  discussion  that  this  infringed  access 
rights  under  Community  law. 
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This  difference  in  interpretation  of  Community  law  needs  to  be  resolved  and 
we  remain  in  contact  with  the  European  Community  Commission  and  the  other 
member  states  concerned.  In  the  present  circumstances  and  bearing  in  mind 
the  importance  we  attach  to  preserving  the  integrity  and  effectiveness  of  the 
common  fisheries  policy  in  the  interests  of  the  United  Kingdom  fishing  industry, 
mv  right  hon.  Friend,  the  Fisheries  Minister  has  instructed  our  fisheries 
enforcement  officers  to  refrain  from  taking  action  which  might  exacerbate  or 
extend  the  dispute  until  the  legal  question  is  resolved. 

(HC  Debs.,  vol.  124,  Written  Answers,  cols.  117-18:  8  December  1987) 


Part  Nine:  X.  Seas,  waterways,  ships — exclusive  economic  zone 

In  the  course  of  the  debate  in  the  House  of  Lords  on  the  committee 
stage  of  the  Copyright,  Designs  and  Patents  Bill,  the  Government 
spokesman,  the  Earl  of  Dundee,  stated: 

I  should  also  say  with  regard  to  the  law  of  the  sea  convention  that  there  is 
nothing  in  that  law  which  requires  countries  to  exercise  jurisdiction  in  respect 
of  copyright  over  the  economic  zone  adjacent  to  their  coasts.  Accordingly, 
foreign  ships  and  aircraft  are  not  generally  subject  to  copyright  jurisdiction.  It 
would  be  unfair  to  our  own  ships  and  aircraft  for  them  to  be  subject  to  British 
copyright  jurisdiction. 

(HL  Debs.,  vol.  491,  col.  551:  14  December  1987) 


Part  Nine:  XII.  Seas,  waterways,  ships— bed  of  the  sea  beyond  national 
jurisdiction 

In  a  speech  on  18  November  1987  in  explanation  of  vote  on  the  subject 
of  the  Conference  on  the  Law  of  the  Sea,  the  UK  representative,  Mr  J. 
Birch,  stated  to  the  UN  General  Assembly  in  plenary  session: 

The  United  Kingdom,  as  in  previous  years,  abstained  on  the  resolution  just 
adopted.  We  did  so  against  the  background  of  our  position  as  a  non-signatory 
to  the  Convention.  The  United  Kingdom  still  maintains  its  objections  to  the 
sea-bed  regime  set  out  in  Part  XI  of  the  Convention. 

My  delegation  would  like  to  take  the  opportunity,  however,  to  say  that  we 
welcome  the  registration  this  year  of  the  Indian  deep  sea-bed  mine  site  and  look 
forward  to  the  successful  registration  of  sites  for  France,  Japan  and  the  USSR 
in  December.  We  are  also  pleased  to  see  that  the  concerns  of  a  number  of  other 
countries,  which  have  interests  in  deep  sea-bed  mining,  have  been  taken  into 
account  in  the  recent  discussions,  so  that  conflicting  claims  would  not  hamper 
future  efforts  to  achieve  a  universally  acceptable  deep  sea-bed  regime.  This 
augurs  well  for  future  efforts  to  achieve  an  acceptable  regime,  which  was 
envisaged  in  UNGA  Resolution  2749  (XXV),  and  towards  which  we  continue 
to  work  and  exhort  others  to  work  in  the  Preparatory  Commission. 

(Text  provided  by  the  Foreign  and  Commonwealth  Office;  see  also  A/42/PV. 
73,  PP-  83-5) 
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Part  Nine:  XIV.  Seas,  waterways,  ships — international  regime  of  the  sea 
in  general 

In  reply  to  the  question  why  Her  Majesty’s  Government  felt  unable 
to  sign  the  UN  Law  of  the  Sea  Convention,  1982,  the  Minister  of  State, 
Foreign  and  Commonwealth  Office,  Baroness  Young,  stated: 

In  part  it  is  because  it  aimed  to  set  up  a  most  unattractive  regime  for  deep 
sea  mining,  including  an  over-elaborate  international  seabed  authority  with 
excessive  regulatory  powers.  This  authority  would  be  excessively  large,  bureau¬ 
cratic  and  costly  to  maintain.  What  is  more,  some  of  its  activities  would  harm 
the  industry  it  was  supposed  to  oversee.  Indeed,  it  could  stop  that  industry  ever 
developing.  In  other  words,  our  decision  on  the  Law  of  the  Sea  Convention  did 
not  signify  the  start  of  a  general  retreat  from  fundamental  notions  of  peaceful 
international  co-operation. 

(HL  Debs.,  vol.  483,  col.  614:  14  January  1987) 

During  the  debate  in  the  House  of  Lords  on  the  Report  stage  of  the 
Territorial  Sea  Bill,  the  Minister  of  State,  Foreign  and  Commonwealth 
Office,  Baroness  Young,  referred  to  an  amendment  proposed  by  Lord 
Denning  which  sought  to  clarify  the  continuing  application  of  th~  Geneva 
Convention  on  the  Territorial  Sea  and  Contiguous  Zone,  1958-  She 
stated: 

It  would  appear  that  the  noble  and  learned  Lord  is  interested  in  the 
relationship  between  the  1958  convention  and  the  1982  convention  and  in  our 
position  in  that  regard. 

I  should  recall  to  the  House  where  the  conventions  stand.  The  1958  convention 
is  now  nearly  30  years  old.  Naturally,  in  the  intervening  years  much  consideration 
has  been  given  to  its  terms.  At  the  UN  Law  of  the  Sea  Convention  from  1973 
to  1982,  though  much  wording  was  carried  over  from  the  earlier  convention, 
some  changes  were  made.  However,  the  general  thrust  of  the  two  conventions 
is  much  the  same  as  it  was  in  the  past  as  regards  the  territorial  sea,  to  which 
the  noble  and  learned  Lord’s  amendment  refers.  Indeed,  some  apparent 
differences  in  the  two  sets  of  articles  which  he  names  are  not  in  fact  substantial. 
Some  formulations  which  figure  as  interpretive  material  in  the  preparative  work 
on  the  1958  convention  were  carried  explicitly  into  the  text  of  the  1982 
convention.  There  is  a  fuller  mention  of  traffic  separation  schemes  for  the  safety 
of  navigation  because  since  1958  the  International  Maritime  Organisation  has 
been  extremely  active  in  this  field.  Other  provisions  may  be  regarded  as 
clarifications  of  the  earlier  text. 

The  1982  convention  is  not  in  force  and  has  achieved  only  just  over  half  the 
number  of  ratifications  which  would  bring  it  into  force  among  the  ratifying 
parties.  The  United  Kingdom  did  not  sign  it.  Nevertheless,  the  effect  of  the 
wordings  of  the  convention  can  be  seen  to  some  extent  in  state  practice  in  certain 
fields.  The  provisions  on  fisheries,  which  were  developed  at  an  early  stage  in 
the  conference,  in  part  inspired  the  practice  of  states  in  connection  with  the 
extension  of  fishery  zones  to  the  200-mile  limit. 

The  conference  and  its  convention  have  undoubtedly  encouraged  the  wide- 
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spread  move  towards  establishing  or  recognising  12-mile  territorial  seas  to  which 
I  referred  at  Second  Reading.  Where  the  elements  figuring  in  the  1982 
convention  reflect  generally  accepted  state  practice,  we  would  expect  to  observe 
them.  We  have  already  said  that  we  regard  the  parts  of  the  convention  relating 
to  navigation  as  helpful  and  we  naturally  welcome  state  practice  which  reflects 
them  as  useful.  In  order  to  assess  the  current  position  in  international  law  one 
must  look  not  only  at  the  old  convention  but  also  at  the  extent  to  which  modern 
state  practice  reflects  the  newer  formulations  in  the  1982  convention.  Such  an 
assessment  can  be  made  only  by  reference  to  specific  points  and  practice  on 
those  points.  I  hope  that  that  makes  clear  how  we  see  the  relationship  between 
the' two  conventions. 

On  the  1982  convention,  the  sets  of  articles  on  the  territorial  sea  in  general 
cover  the  same  ground.  The  convention  is  not  in  force  and  the  Lffiited  Kingdom 
has  not  signed  it.  For  obvious  reasons  it  would  not  be  appropriate  to  carr\  its 
w'ording  into  the  law  of  the  Linked  Kingdom. 

The  two  conventions  in  this  field  are  largely  similar  in  content.  However,  the 
earlier  one  is  old  and  the  later  one  is  not  in  force  or  signed  by  the  United 
Kingdom.  The  true  position  cannot  be  expressed  simply  by  a  choice  of  texts.  I 
think  the  most  useful  thing  that  I  can  do  is  to  repeat  that,  if  specific  points 
arose,  we  should  have  to  examine  state  practice  on  the  specific  points  as  well  as 
the  twTo  texts,  and  the  degree  of  support  for  the  wordings  in  them,  if  they  are 
different. 

I  hope  that,  with  that  rather  detailed  explanation  of  our  position  on  these  two 
conventions  and  their  effects  in  relation  to  the  Bill,  the  noble  and  learned  Lord 
will  feel  able  to  withdraw  his  amendments. 

(Ibid.,  vol.  485,  cols.  448-9:  2  March  1987) 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  wrote  in  part: 

The  United  Kingdom  welcomes  the  extension  of  the  regional  seas  programme 
of  the  United  Nations  environment  programme  to  the  south  Pacific,  with  the 
convention  for  the  protection  and  development  of  the  natural  resources  and 
environment  of  the  south  Pacific  region.  Such  a  convention  in  which  all  states 
in  the  region  can  participate  will  be  of  considerable  value.  Arrangements  are  in 
hand  to  enable  the  United  Kingdom  to  sign  this  convention  in  respect  of 
Pitcairn,  our  sole  remaining  dependent  territory  in  the  region.  This  is  a  fuither 
indication  of  our  continued  strong  interest  in  the  affairs  of  a  region  with  whose 
members  we  have  close  ties. 

(HC  Debs.,  vol.  112,  Written  Answers,  col.  639 :  20  March  1987) 


Part  Nine:  XV.  B.  Seas,  zvaterways,  ships— ships— nationality 

The  following  statement  was  made  at  a  press  conference  held  by  the 
Foreign  and  Commonwealth  Office  on  16  July  1987: 

Asked  about  reports  that  Kuwait  had  put  a  request  to  the  British  government 
to  reregister  her  tankers  under  the  British  flag,  Spokesman  confirmed  that  the 
Kuwaiti  Minister  of  State  for  Foreign  Affairs  had  discussed  this  matter  with 
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the  British  Ambassador  on  14  July.  Spokesman  added  that  the  Ambassador  has 
explained  that  reregistering  was  not  a  matter  for  HMG.  It  would  be  a  commercial 
operation,  although  Department  of  Transport  regulations  on  safety  etc.  would 
naturally  need  to  be  met. 

(Text  provided  by  the  Foreign  and  Commonwealth  Office) 

In  reply  to  a  question  asking  for  a  statement  of  Her  Majesty’s 
Government’s  policy  on  the  reflagging  to  the  British  flag  of  Kuwaiti 
oil  tankers,  the  Minister  of  State,  Foreign  and  Commonwealth  Office, 
wrote: 

The  reflagging  of  merchant  shipping  is  a  commercial  and  administrative 
matter.  It  does  not  require  our  approval  but  does  require  applicants  to 
satisfy  certain  requirements  imposed  by  the  Department  of  Transport.  These 
requirements  apply  to  all  applicants  wherever  they  originate. 

(HC  Debs.,  vol.  119,  Written  Answers,  col.  646:  17  July  1987) 

In  moving  the  second  reading  in  the  House  of  Lords  of  the  Merchant 
Shipping  Bill,  the  Parliamentary  Under-Secretary  of  State,  Department 
of  Transport,  Lord  Brabazon,  stated  in  part: 

First,  the  Bill  deals  with  the  registration  of  ships.  The  detail  of  the  clauses  is 
important  and  at  times  looks  forbidding,  but  it  deals  with  very  basic  questions. 
What  is  a  British  ship?  What  is  a  British  fishing  vessel?  Who  has  property  in 
them?  The  Bill  deals  with  the  registration  of  merchant  ships  broadly  along  the 
lines  of  the  consultative  document  issued  by  my  department  in  1984. 

The  Committee  of  Inquiry  into  Shipping  chaired  by  my  noble  friend  Lord 
Rochdale,  who  has  contributed  so  much  to  your  Lordships’  consideration  of 
the  shipping  and  ports  industries,  forecast  as  long  ago  as  1970  that  the 
arrangements  established  by  the  1894  Act,  which  envisaged  an  Empire-wide 
system  of  ship  registration,  ‘will  increasingly  appear  anachronistic’.  The  commit¬ 
tee  pointed  out  that  in  accepting  the  registration  in  the  UK  of  ships  directly 
owned  by  non-residents,  the  Government  are  accepting  responsibility  in  respect 
of  such  ships,  to  which  UK  maritime  law  applies,  but  have  no  effective  means 
of  enforcing  compliance  with  the  law  except  when  the  ships  call  at 
ports  within  UK  jurisdiction.  The  Bill  redefines  eligibility  to  place  a  ship  on 
the  LTK  register  so  as  to  achieve  more  effective  jurisdiction  over  UK  registered 
ships. 

The  Bill  also  provides,  very  importantly,  for  the  ship  registers  in  the  Crown 
dependencies  and  the  dependent  territories  to  be  assigned  to  categories  according 
to  their  needs  and  to  their  ability  to  administer  and  enforce  the  relevant 
international  safety  conventions.  It  is  possible  under  the  present  arrangements 
for  a  ship  to  obtain  registration  as  a  British  ship  in  a  dependent  territory  but 
to  escape  the  rigorous  survey  and  inspection  requirements  applied  to  vessels  on 
the  UK  register.  By  reforming  the  legal  framework  we  will  underpin  the  efforts 
now  being  made  by  a  number  of  dependent  territories  to  improve  their  maritime 
administrations.  Under  the  categorisation  arrangements  territories  in  the  highest 
category  will  be  authorised  to  register  all  types  of  ships:  territories  in  other 
categories  will  be  limited  as  to  the  types  of  ships  they  can  register. 
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The  Bill  also  establishes  a  new  system  of  fishing  vessel  registration.  As 
many  of  your  Lordships  are  aware,  there  have  been  significant  problems  in 
recent  years  as  a  result  of  foreign  owned  fishing  vessels  registering  in  the 
United  Kingdom  in  order  to  fish  against  quotas  allocated  to  this  country  under 
the  EC  common  fisheries  policy.  We  believe  that  this  is  quite  unfair  to 
our  own  fishermen  and  undermines  the  system  of  national  quotas  which  is 
otherwise  working  well.  So  stringent  new  eligibility  requirements  will  be 
introduced. 

(HL  Debs.,  vol.  489,  col.  1293:  10  November  1987) 

In  the  committee  stage  of  the  same  Bill,  Lord  Brabazon  observed: 

I  referred  in  my  Second  Reading  speech  to  the  importance  of  foreign 
investment  in  the  British  shipping  industry.  The  standard  route  for  that  is  for 
a  foreign  or  Commonwealth  company  to  establish  a  subsidiary  here  which  is 
entitled  to  place  ships  on  the  United  Kingdom  register.  That  route  will  continue 
to  be  open  under  the  Bill,  and  we  welcome  the  investment  and  employment 
which  it  brings. 

But  the  1894  Act  affords  another  route  for  foreign  investment  from  certain 
countries.  These  amendments  are  designed  to  offer  a  modern  counterpart  to 
that  second  route,  consistent  with  our  concern  to  secure  more  effective  jurisdic¬ 
tion  over  UK  registered  ships.  The  1894  Act  provides  that  a  ship  is  entitled  to 
be  registered  if  wholly  owned  by  qualified  individuals  or  companies.  But  the 
Act  counts  as  ‘qualified  persons’  not  only  British  citizens  and  companies  but 
also  Commonwealth  citizens  and  companies.  This  means  that  a  Commonwealth 
company  can  place  a  vessel  directly  on  the  UK  register  without  having  to 
establish  a  subsidiary  here.  It  also  means  that  a  Commonwealth  company  and 
a  UK  company  can  jointly  own  a  ship  on  the  UK  register,  each  owning  some 
of  the  64  shares  in  the  vessel. 

The  Bill  as  drafted  puts  an  end  to  those  arrangements,  giving  a  much  more 
restricted  definition  of  ‘qualified  persons’  and  limiting  it  to  UK  and  dependent 
territory  citizens  and  companies.  These  amendments,  however,  would  temper 
that  restriction.  They  do  so  by  removing  the  requirement  for  a  ship  to  be  wholly 
owned  by  qualified  persons,  and  providing  for  non-quahfied  persons  (for 
example,  Commonwealth  or  EC  citizens  or  companies)  to  own  a  minority  of 
shares  in  a  UK  registered  ship  provided  that  a  majority  of  shares  in  the  ship— 
that  is,  at  least  33  shares  out  of  64 — are  owned  by  qualified  persons  and  that 
our  jurisdictional  concerns  are  therefore  secured.  I  might  add  that  a  similar 
provision  is  to  be  found  in  the  Australian  Ship  Registration  Act  of  1981,  which 
replaced  the  1894  Act  in  Australia. 

It  is  a  truism  to  say  that  shipping  is  an  international  activity.  Joint  ventures 
with  shipping  companies  of  other  countries  are  an  increasingly  important  aspect 
of  it.  It  is  important  to  maintain  the  maximum  flexibility  in  organising  such 
arrangements,  consistent  with  satisfying  our  jurisdictional  concerns,  so  that 
there  is  no  disincentive  to  such  joint  ventures  utilising  ships  on  the  UK  or 
dependent  territory  registers.  I  hope  the  Committee  will  agree  to  these 

amendments. 

(Ibid.,  vol.  490,  cols.  541-2:  24  November  1987) 
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Part  Nine:  XV.  D.  Seas,  waterways,  ships — ships — jurisdiction 
(See  also  Part  Nine:  VII.  G.  (item  of  5  February  1987),  above) 

In  reply  to  a  question,  the  Parliamentary  Under-Secretary  of  State, 
Department  of  Transport,  wrote: 

Present  United  Kingdom  legislation  contains  no  provision  to  control  the 
standards  adopted  by  the  marine  administrations  in  the  British  Dependent 
Territories.  For  this  reason  a  number  of  international  conventions  do  not  apply 
to  ships  registered  in  some  of  the  dependent  territories.  The  Government 
recognise  that  this  is  not  a  satisfactory  situation  and  propose  to  introduce 
legislation  when  the  parliamentary  time  allows  to  remedy  this  defect  in  the  law 
by  seeking  powers  to  control  the  type  of  ship  which  can  be  registered  in  different 
territories.  In  the  meantime  the  Government  will  continue  to  provide  advice 
and  assistance  to  marine  administrations  in  dependent  territories  so  that  safety 
standards  can  be  improved  and  more  international  conventions  extended  to 
them  where  appropriate. 

(HC  Debs.,  vol.  108,  Written  Answers,  col.  326:  16  January  1987) 

Part  Ten:  I.  A.  Air  space,  outer  space — sovereignty  over  air  space — extent 
(See  Part  Nine:  I.  B.,  above) 

Part  Ten:  IV.  Air  space,  outer  space — telecommunications  including  broad¬ 
casting 

(See  Part  Three:  I.  B.  5.  (item  of  27  October  1987),  above) 

Part  Eleven:  II.  A.  1.  Responsibility — responsible  entities — States — 
elements  of  responsibility 

Speaking  on  13  November  1987  in  the  Sixth  Committee  of  the  UN 
General  Assembly,  on  the  subject  of  good-neighbourliness  between 
States,  the  representative  of  Denmark,  on  behalf  of  the  twelve  member 
States  of  the  European  Community,  including  the  UK,  stated  in  part: 

.  .  .  while  the  Twelve  recognize  that  the  concept  of  good-neighbourliness 
implies  respect  for  and  implementation  of  important  rules  of  international  law, 
which  are  already  well  established,  we  persist  in  questioning  whether  the  notion 
itself  corresponds  to  any  specific  principle  or  principles  of  international  law. 
Thus,  in  its  examination  of  possible  elements  pertaining  to  good-neighbourliness 
the  Sub-Committee  addressed  too  wide  a  range  of  topics,  most  of  which  are 
already  being  dealt  with  in  other  fora,  either  within  the  LTnited  Nations  itself, 
or  in  other  international  fora.  The  discussion  consisted  largely  of  a  debate  on 
the  classification  and  arrangement  of  the  many  elements  and  areas  of  cooperation 
identified  in  the  consultations  and  still  general  agreement  has  not  been  reached 
on  any  of  these  elements  .  .  . 

This  experience  has  in  our  view  shown  that  continued  attempts  to  identify  a 
concept  that  could  somehow  be  considered  as  the  basis  for  a  new  legal  principle 
could  only  result  in  misconception. 
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(Text  provided  by  the  Foreign  and  Commonwealth  Office;  see  also  A/C. 
6/42/SR.  51,  p.  6) 

Part  Eleven:  II.  A.  6.  Responsibility — responsible  entities — States — repar¬ 
ation 

The  following  provisions,  taken  from  Articles  4  to  7  of  the  Agreement 
for  the  Promotion  and  Protection  of  Investments  concluded  between  the 
Governments  of  the  UK  and  Dominica  on  23  January  1987,  are  typical 
of  several  similar  agreements  concluded  during  1987: 

Article  4 

Compensation  for  Losses 

1.  Nationals  or  companies  of  one  Contracting  Party  whose  investments  in 
the  territory  of  the  other  Contracting  Party  suffer  losses  owing  to  war  or  other 
armed  conflict,  revolution,  a  state  of  national  emergency,  revolt,  insurrection  or 
riot  in  the  territory  of  the  latter  Contracting  Party  shall  be  accorded  by  the 
latter  Contracting  Party  treatment,  as  regards  restitution,  indemnification, 
compensation  or  other  settlement,  no  less  favourable  than  that  which  the  latter 
Contracting  Party  accords  to  its  own  nationals  or  companies  or  to  nationals  or 
companies  of  any  third  State. 

2.  Without  prejudice  to  paragraph  1  of  this  Article,  nationals  and  companies 
of  one  Contracting  Party  who  in  any  of  the  situations  referred  to  in  that 
paragraph  suffer  losses  in  the  territory  of  the  other  Contracting  Party  resulting 
from: 

(a)  requisitioning  of  their  property  by  its  forces  or  authorities;  or 

(b)  destruction  of  their  property  by  its  forces  or  authorities,  which  was  not 
caused  in  combat  action  or  was  not  required  by  the  necessity  of  the 
situation, 

shall  be  accorded  restitution  or  adequate  compensation.  Resulting  payments 
shall  be  freely  transferable. 


Article  5 

Expropriation 

1.  Investments  of  nationals  or  companies  of  either  Contracting  Party  shall 
not  be  nationalised,  expropriated  or  subjected  to  measures  having  effect 
equivalent  to  nationalisation  or  expropriation  (hereinafter  referred  to  as  ‘expro¬ 
priation’)  in  the  territory  of  the  other  Contracting  Party  except  for  a  public 
purpose  related  to  the  internal  needs  of  that  Party  and  against  prompt,  adequate 
and  effective  compensation.  Such  compensation  shall  amount  to  the  market 
value  of  the  investment  expropriated  immediately  before  the  expropriation  or 
before  the  impending  expropriation  became  public  knowledge,  whichever  is  the 
earlier,  shall  include  interest  at  a  normal  commercial  rate  until  the  date  of 
payment,  shall  be  made  without  delay,  be  effectively  realisable  and  be  freely 
transferable.  The  national  or  company  affected  shall  have  a  right,  under  the  law 
of  the  Contracting  Party  making  the  expropriation,  to  prompt  review,  by  a 
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judicial  or  other  independent  authority  of  that  Party,  of  his  or  its  case  and  of 
the  valuation  of  his  or  its  investment  in  accordance  with  the  principles  set  out 
in  this  paragraph. 

2.  Where  a  Contracting  Party  expropriates  the  assets  of  a  company  which  is 
incorporated  or  constituted  under  the  law  in  force  in  any  part  of  its  own 
territory,  and  in  which  nationals  or  companies  of  the  other  Contracting  Party 
own  shares,  it  shall  ensure  that  the  provisions  of  paragraph  i  of  this  Article  are 
applied  to  the  extent  necessary  to  guarantee  prompt,  adequate  and  effective 
compensation  in  respect  of  their  investment  to  such  nationals  or  companies  of 
the  other  Contracting  Party  who  are  owners  of  those  shares. 

Article  6 

Exceptions 

The  provisions  in  this  Agreement  relative  to  the  grant  of  treatment  not  less 
favourable  than  that  accorded  to  the  nationals  or  companies  of  either  Contracting 
Party  or  of  any  third  State  shall  not  be  construed  so  as  to  oblige  one  Contracting 
Party  to  extend  to  the  nationals  or  companies  of  the  other  the  benefit  of  any 
treatment,  preference  or  privilege  resulting  from: 

(a)  any  existing  or  future  customs  union  or  similar  international  agreement 
to  which  either  of  the  Contracting  Parties  is  or  may  become  a  party;  or 

(b)  any  international  agreement  or  arrangement  relating  wholly  or  mainly  to 
taxation  or  any  domestic  legislation  relating  wholly  or  mainly  to  taxation. 

Article  7 

Repatriation  of  Investment  and  Returns 

1.  Each  Contracting  Party  shall  in  respect  of  investments  guarantee  to 
nationals  or  companies  of  the  other  Contracting  Party  the  unrestricted  transfer 
to  the  country  where  they  reside  of  their  investments  and  returns,  subject  to 
the  right  of  each  Contracting  Party  in  exceptional  balance  of  payments  difficulties 
and  for  a  limited  period  to  exercise  equitably  and  in  good  faith  powers  conferred 
by  its  laws.  Such  powers  shall  not  however  be  used  to  impede  the  transfer  of 
profit,  interest,  dividends,  royalties  or  fees;  as  regards  investments  and  any  other 
form  of  return,  transfer  of  a  minimum  of  20%  a  year  is  guaranteed. 

2.  Transfers  of  currency  shall  be  effected  without  delay  in  the  convertible 
currency  in  which  the  capital  was  originally  invested  or  in  any  other  convertible 
currency  agreed  by  the  investor  and  the  Contracting  Party  concerned.  Unless 
otherwise  agreed  by  the  investor  transfers  shall  be  made  at  the  rate  of  exchange 
applicable  on  the  date  of  transfer  pursuant  to  the  exchange  regulations  in  force. 

(UKTS  No.  53  (1987);  Cm.  252) 

Part  Eleven:  II.  A.  7.  (a).  Respotisibility — responsible  entities — States — 
procedure — diplomatic  and  consular  protection 

In  reply  to  a  question,  the  Parliamentary  Under-Secretary  of  State, 
Foreign  and  Commonwealth  Office,  wrote: 

Mr.  Roger  Cooper  was  arrested  on  7  December  1985.  British  consular  officials 
in  Tehran  have  not  been  allowed  consular  access,  apart  from  one  brief  occasion 
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on  2  August  1986  when  the  consul  was  permitted  to  see  Mr.  Cooper  through  a 
glass  screen. 

Both  we  and  the  Swedish  ambassador  in  Tehran  have  continued  to  press  the 
Iranians  to  grant  consular  access  as  they  are  obliged  to  do  as  a  signatory  of  the 
Vienna  convention  on  consular  relations. 

We  have  not  yet  been  informed  of  the  details  of  any  formal  charges  against 
him. 

(HC  Debs.,  vol.  108,  Written  Answers,  col.  669:  22  January  1987) 

In  the  course  of  a  debate  on  the  subject  of  UK  citizens  killed  or  injured 
in  Spain  through  road  accidents,  the  Parliamentary  Under-Secretary 
of  State,  Foreign  and  Commonwealth  Office,  Mr  Tim  Eggar,  stated 
in  part: 

I  should  like  to  explain  briefly  what  consuls  can  and  cannot  do.  Consuls  can 
issue  emergency  passports.  They  can  contact  relatives  and  friends  and  ask  them 
to  help  with  money  and  tickets.  They  can  advise  people  on  how  to  transfer 
funds.  In  an  emergency,  they  can  advance  money  against  a  sterling  cheque 
for  up  to  £50,  provided  that  the  cheque  is  supported  by  a  banker’s  card. 
From  1  January  this  year,  under  new  regulations,  they  can,  in  exceptional 
circumstances,  make  an  advance  of  £20  against  a  signed  undertaking  to  repay, 
to  travellers  who  have  no  funds  to  get  to  an  airport  for  a  departure  in  the  next 
few  hours. 

They  can,  as  a  last  resort,  and  in  exceptional  circumstances,  make  a  repayable 
loan  for  repatriation  to  the  United  Kingdom,  but  there  is  no  law  that  says  that 
consuls  must  do  this,  and  they  will  need  to  be  satisfied  that  there  is  absolutely 
no  one  else  a  traveller  knows  who  can  help  with  funding.  They  can  provide  lists 
of  lawyers,  interpreters  and  doctors.  They  can  arrange  for  next  of  kin  to  be 
informed  of  an  accident  or  death  and  advise  on  procedures.  They  can  contact 
British  nationals  who  are  arrested  or  in  prison  and,  in  certain  circumstances, 
can  arrange  for  messages  to  be  sent  to  relatives  or  friends.  They  can  give  some 
guidance  on  organisations  that  are  experienced  in  tracing  missing  persons. 

There  are  a  number  of  things  which  consuls  cannot  do.  They  cannot  pay 
hotel,  medical  or  any  other  bills.  They  cannot  pay  for  travel  tickets  except  in 
exceptional  circumstances.  They  cannot  undertake  work  that  is  more  properly 
done  by  travel  representatives,  airlines,  banks  or  motoring  organisations.  They 
cannot  get  better  treatment  for  British  nationals  in  hospital  or  in  prison  than  is 
provided  for  local  nationals.  As  I  have  already  mentioned,  they  cannot  give  legal 
advice,  nor  can  they  instigate  court  proceedings  on  behalf  of  British  nationals 
or  interfere  in  local  judicial  procedures  to  get  them  out  of  prison. 

They  cannot  investigate  a  crime  or  conduct  any  other  kind  of  investigation 
which  is  the  preserve  of  the  competent  local  authorities.  They  cannot  formally 
assist  dual  nationals  in  the  country  of  their  second  nationality.  They  cannot 
obtain  work  or  work  permits  for  British  nationals.  I  say  that,  because  there  is 
some  misunderstanding  of  the  activities  that  consuls  can  undertake. 

(Ibid.,  vol.  109,  cols.  314-15:  27  January  1987) 

At  a  Foreign  and  Commonwealth  Office  press  conference  on  27 
January  1987,  it  was  stated  that  on  10  June  1986  a  protest  had  been 


620 


UNITED  KINGDOM  MATERIALS  ON 


made  to  the  Government  of  Zambia  over  the  lack  of  notification  of  the 
detention  of  a  UK  citizen,  Mr  J.  A.  Robinson,  in  Zambia. 

(Information  provided  by  the  Foreign  and  Commonwealth  Office) 

The  following  statement  was  issued  by  the  Press  Office  of  the  Foreign 
and  Commonwealth  Office  on  30  November  1987: 

INVESTMENT  PROMOTION  AND  PROTECTION  AGREEMENTS 

It  is  HMG’s  policy  to  conclude  as  many  IPPAs  as  possible  to  stimulate 
investment  flows  bilaterally.  The  United  Kingdom  has  traditionally  been  a 
major  investor  overseas  and,  in  terms  of  book  value,  is  the  world’s  second  largest 
investor.  To  date,  we  have  signed  31  bilateral  IPPAs,  the  majority  with 
developing  countries,  26  of  which  are  in  force  [see  list  attached].  We  are 
currently  negotiating  further  agreements,  notably  in  Latin  America,  Africa  and 
the  Caribbean. 

IPPAs  are  designed  to  set  standards  applicable  in  international  law  and  are 
primarily  dedicated  to  the  creation  of  a  climate  of  confidence  for  investors.  They 
provide  for  the  protection  of  existing  and  future  investments  under  the  law  of 
the  host  country  and,  in  the  event  of  expropriation,  for  the  prompt,  adequate 
and  effective  payment  of  compensation.  They  also  provide  for  the  independent 
settlement  of  investment  disputes;  for  the  transfer  of  profits  and  repatriation  of 
capital;  and  for  subrogation.  We  regard  as  a  key  element  in  our  IPPAs  the 
provision  for  international  arbitration  on  disputes  between  investors  and  the 
host  government  as  well  as  disputes  between  the  two  Contracting  States. 

Unlike  local  laws  on  foreign  investment,  which  can  change  as  governments 
do  but  which  some  countries  believe  offer  adequate  protection  and  incentives, 
IPPAs  are  of  long  duration,  usually  ten  years,  with  continuing  cover  for  20 
years  after  termination  on  investments  made  whilst  they  are  in  force.  This  helps 
to  dispel  uncertainty  and  encourage  a  long  term  view,  which  is  necessary  for 
investors  and  companies  involved  in  setting  up  major  capital  projects  and  joint 
ventures.  ECGD  and  LTK  companies  therefore  attach  importance  to  the  existence 
of  IPPAs  when  making  overseas  investment  policy  decisions.  The  formal 
safeguards  and  guarantees  IPPAs  provide  on  non-commercial  risks  can  act  as 
an  incentive  to  potential  investors  and  as  a  useful  reassurance  to  those  with 
existing  investments  in  the  signatory  States. 


UK  BILATERAL  INVESTMENT  PROMOTION  AND 
PROTECTION  AGREEMENTS 


Country 

Date!  Signature 

Date  of  Entry  into  Force 

Egypt 

1 1  June  1975 

24  February  1976 

Singapore 

22  July  1975 

22  July  1975 

Korea 

4  March  1976 

4  March  1976 

Romania 

19  March  1976 

22  November  1976 

Indonesia 

27  April  1976 

24  March  1977 

Thailand 

28  November  1978 

11  August  1979 

Jordan 

10  October  1979 

24  April  1980 

Sri  Lanka 

13  February  1980 

18  December  1980 

Senegal 

7  May  1980 

9  February  1984 
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Country 

Date  Signature 

Date  of  Entry  into  Force 

Bangladesh 

19  June  1980 

19  June  1980 

Philippines 

3  December  1980 

2  January  1981 

Lesotho 

18  February  1981 

18  February  1981 

Papua  New  Guinea 

14  May  1981 

22  December  1981 

Malaysia 

21  May  1981 

Not  yet  in  force 

Paraguay 

4  June  1981 

Not  yet  in  force 

Sierra  Leone 

8  December  1981 

Not  yet  in  force 

Yemen  Arab  Rep. 

25  February  1982 

1  1  November  1983 

Belize 

30  April  1982 

30  April  1982 

Cameroon 

4  June  1982 

7  June  1985 

Costa  Rica 

7  September  1982 

Not  yet  in  force 

St  Lucia 

18  January  1983 

18  January  1983 

Panama 

7  October  1983 

7  November  1985 

Haiti 

18  March  1985 

Not  yet  in  force 

China 

15  May  1986 

15  May  1986 

Mauritius 

20  May  1986 

1 3  October  1986 

Malta 

4  October  1986 

4  October  1986 

Jamaica 

20  January  1987 

14  May  1987 

Dominica 

23  January  1987 

23  January  1987 

Hungary 

9  March  1987 

28  August  1987 

Antigua  &  Barbuda 

12  June  1987 

12  June  1987 

Benin 

27  November  1987 

27  November  1987 

Poland 

8  December  1987 

Not  yet  in  force 

(Texts  provided  by  the  Foreign  and  Commonwealth  Office) 


Part  Eleven:  II.  A.  7.  (a),  (i).  Responsibility— responsible  entities— 
States— procedure— diplomatic  and  consular  protection— nationality  of 
claims 

The  following  provisions,  taken  from  Article  1  of  the  Agreement  for 
the  Promotion  and  Protection  of  Investments  concluded  between  the 
Governments  of  the  UK  and  Dominica  on  23  January  1987,  are  typical 
of  several  similar  agreements  concluded  during  1987: 

(c)  ‘nationals’  means:  .  .  , 

(i)  in  respect  of  the  United  Kingdom:  physical  persons  deriving  their 
status  as  United  Kingdom  nationals  from  the  law  in  force  in  the 
United  Kingdom; 

(li)  in  respect  of  Dominica:  physical  persons  deriving  their  status  as 
citizens  of  Dominica  under  the  Commonwealth  of  Dominica  Consti¬ 
tution  Order  1978  or  the  Commonwealth  of  Dominica  Citizenship 
Act  1978  (No.  26  of  1978)  or  any  other  law  in  force  in  Dominica; 

(d)  ‘companies’  means: 

(i)  in  respect  of  the  United  Kingdom:  corporations,  firms  and  associations 
incorporated  or  constituted  under  the  law  in  force  in  any  part  of  the 
United  Kingdom  or  in  any  territory  to  which  this  Agreement  is 
extended  in  accordance  with  the  provisions  of  Article  11; 


622 


UNITED  KINGDOM  MATERIALS  ON 


(ii)  in  respect  of  Dominica:  corporations,  firms  and  associations  incorpor¬ 
ated  or  constituted  under  the  law  in  force  in  Dominica; 

(UKTS  No.  53  (1987);  Cm.  252) 

In  reply  to  a  question  on  the  subject  of  Dr  Frank  Bertrand,  detained 
in  Zimbabwe,  the  Parliamentary  Under-Secretary  of  State,  Foreign  and 
Commonwealth  Office,  wrote  in  part: 

When  Dr.  Bertrand  was  first  imprisoned  in  1981  he  was  a  dual  British- 
Zimbabwean  national  and  we  had  no  standing  under  the  terms  of  the  Vienna 
convention  on  consular  relations  to  intervene  formally  on  his  behalf  in  the 
country  of  his  second  nationality.  However,  since  Dr.  Bertrand  renounced 
Zimbabwean  nationality  in  1985  a  consular  official  has  visited  him  regularly  and 
has  raised  any  problems,  particularly  on  health,  with  the  authorities. 

(HC  Debs.,  vol.  109,  Written  Answers,  col.  421-.  30  January  1987) 

In  reply  to  a  question  on  the  subject  of  Fernando  Perez,  a  ward  of 
court  taken  by  his  father  to  the  Canary  Islands,  the  Parliamentary 
Under-Secretary  of  State,  Foreign  and  Commonwealth  Office,  wrote 
in  part: 

Fernando  Perez  has  both  British  and  Spanish  nationality.  In  accordance  with 
international  practice,  dual  nationals  cannot  be  protected  by  Her  Majesty’s 
Government  in  the  country  of  their  other  nationality. 

(Ibid.,  vol.  no,  Written  Answers,  col.  231:  11  February  1987) 

In  reply  to  a  question  about  persons  detained  in  Saudi  Arabia,  the 
Parliamentary  Under-Secretary  of  State,  Foreign  and  Commonwealth 
Office,  wrote  in  part: 

Mrs  Hall,  nee  Monica  Chambers,  is  ...  an  Irish  citizen:  we,  therefore,  have 
no  official  standing  to  intervene  on  her  behalf. 

(Ibid.,  vol.  122,  Written  Answers,  col.  J70:  18  November  1987) 

Part  Eleven:  II.  A.  7.  (a),  (ii).  Responsibility — responsible  entities — 
States — procedure — diplomatic  and  consular  protection — exhaustion  of  local 
remedies 

(See  also  Part  One:  II.  D.  (item  of  16  December  1987),  above) 

In  reply  to  a  question  on  the  subject  of  the  death  of  and  injury  to  two 
UK  citizens  in  Spain,  the  Parliamentary  Under-Secretary  of  State, 
Foreign  and  Commonwealth  Office,  wrote  in  part: 

Successive  Governments  have  followed  a  policy  whereby  representations  to 
another  Government  are  considered  only  if  all  legal  procedures  available  have 
been  used  and  there  appears  to  have  been  a  miscarriage  of  justice.  It  appears 
that  all  legal  avenues  have  not  yet  been  exhausted  in  this  case. 

(Ibid.,  vol.  108,  Written  Answers,  col.  146 :  13  January  1987) 
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Part  Eleven:  II.  A.  7.  (b).  Responsibility — responsible  entities — States — 
procedure — peaceful  settlement 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  wrote: 

The  Foreign  Compensation  (Union  of  Soviet  Socialist  Republics)  (Regis¬ 
tration  and  Determination  of  Claims)  Order  1986  was  laid  before  Parliament 
on  6th  January  1987  and  is  due  to  enter  into  operation  on  1st  February.  It 
provides  for  the  Foreign  Compensation  Commission  to  register  claims  by  British 
holders  of  Russian  Bonds  and  to  determine  and  value  claims  by  British  and 
Commonwealth  applicants  wishing  to  benefit  from  the  original  property  and 
personal  injury  claims  registered  between  1918  and  1 9 5 1  •  Advertisements  will 
shortly  be  placed  in  the  national  press  indicating  how  detailed  information  may 
be  obtained  by  potential  claimants  under  the  order.  It  is  intended  that  this  order 
should  shortly  be  supplemented  by  a  further  Order  in  Council  setting  out 
the  detailed  arrangements  for  the  distribution  of  compensation  to  successful 
claimants. 

(HL  Debs.,  vol.  483,  cols.  543-4:  13  January  1987) 

The  following  provision,  taken  from  Articles  8  and  9  of  the  Agreement 
for  the  Promotion  and  Protection  of  Investments,  concluded  between 
the  Governments  of  the  UK  and  Dominica  on  23  January  1987*  *s  typica^ 
of  several  similar  agreements  concluded  during  1987: 

Article  8 

Settlement  of  Investment  Disputes 

1 .  Disputes  between  a  national  or  company  of  one  Contracting  Party  and  the 
other  Contracting  Party  concerning  an  obligation  of  the  latter  under  this 
Agreement  in  relation  to  an  investment  of  the  former  which  have  not  been 
amicably  settled  shall,  after  a  period  of  three  months  from  written  notification 
of  a  claim,  be  submitted  to  international  arbitration  if  either  party  to  the  dispute 

so  wishes.  .  , 

2.  Where  the  dispute  is  referred  to  international  arbitration,  the  investor  and 

the  Contracting  Party  concerned  in  the  dispute  may  agree  to  refer  the  dispute 
either  to: 

(a)  the  International  Centre  for  the  Settlement  of  Investment  Disputes 
(having  regard  to  the  provisions,  where  applicable,  of  the  Convention  on 
the  Settlement  of  Investment  Disputes  between  States  and  Nationals  of 
other  States,  opened  for  signature  at  Washington  DC  on  18  March  1965 
and  the  Additional  Facility  for  the  Administration  of  Conciliation, 
Arbitration  and  Fact  Finding  Proceedings);  or 

(b)  the  Court  of  Arbitration  of  the  International  Chamber  of  Commerce;  or 

(c\  an  international  arbitrator  or  ad  hoc  arbitration  tribunal  to  be  appointed 

by  a  special  agreement  or  established  under  the  Arbitration  Rules  of  the 
United  Nations  Commission  on  International  Trade  Law. 

If  after  a  period  of  three  months  from  written  notification  of  the  claim  there 
is  no  agreement  to  an  alternative  procedure,  the  parties  to  the  dispute  shall  be 
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bound  to  submit  it  to  arbitration  under  the  Arbitration  Rules  of  the  Linked 
Nations  Commission  on  International  Trade  Law  as  then  in  force.  The  parties 
to  the  dispute  may  agree  in  writing  to  modify  these  Rules. 

Article  9 

Disputes  between  the  Contracting  Parties 

1 .  Disputes  between  the  Contracting  Parties  concerning  the  interpretation  or 
application  of  this  Agreement  should,  if  possible,  be  settled  through  the 
diplomatic  channel. 

2.  If  a  dispute  between  the  Contracting  Parties  cannot  thus  be  settled,  it  shall 
upon  the  request  of  either  Contracting  Party  be  submitted  to  an  arbitral  tribunal. 

3.  Such  an  arbitral  tribunal  shall  be  constituted  for  each  individual  case  in 
the  following  way.  Within  two  months  of  the  receipt  of  the  request  for 
arbitration,  each  Contracting  Party  shall  appoint  one  member  of  the  tribunal. 
Those  two  members  shall  then  select  a  national  of  a  third  State  who  on  approval 
by  the  two  Contracting  Parties  shall  be  appointed  Chairman  of  the  tribunal. 
The  Chairman  shall  be  appointed  within  two  months  from  the  date  of 
appointment  of  the  other  two  members. 

4.  If  within  the  periods  specified  in  paragraph  3  of  this  Article  the  necessary 
appointments  have  not  been  made,  either  Contracting  Party  may,  in  the  absence 
of  any  other  agreement,  invite  the  President  of  the  International  Court  of  Justice 
to  make  any  necessary  appointments.  If  the  President  is  a  national  of  either 
Contracting  Party  or  if  he  is  otherwise  prevented  from  discharging  the  said 
function,  the  Vice-President  shall  be  invited  to  make  the  necessary  appointments. 
If  the  Vice-President  is  a  national  of  either  Contracting  Party  or  if  he  too  is 
prevented  from  discharging  the  said  function,  the  Member  of  the  International 
Court  of  Justice  next  in  seniority  who  is  not  a  national  of  either  Contracting 
Party  shall  be  invited  to  make  the  necessary  appointments. 

5.  The  arbitral  tribunal  shall  reach  its  decision  by  a  majority  of  votes.  Such 
decision  shall  be  binding  on  both  Contracting  Parties.  Each  Contracting  Party 
shall  bear  the  cost  of  its  own  member  of  the  tribunal  and  of  its  representation 
in  the  arbitral  proceedings;  the  cost  of  the  Chairman  and  the  remaining  costs 
shall  be  borne  in  equal  parts  by  the  Contracting  Parties.  The  tribunal  may, 
however,  in  its  decision  direct  that  a  higher  proportion  of  costs  shall  be  borne 
by  one  of  the  two  Contracting  Parties,  and  this  award  shall  be  binding  on  both 
Contracting  Parties.  The  tribunal  shall  determine  its  own  procedure. 

(UKTS  No.  53  (1987);  Cm.  252) 

On  5  June  1987,  there  was  concluded  between  the  Governments  of 
the  L’K  and  the  People’s  Republic  of  China  an  Agreement  concerning 
the  Settlement  of  Mutual  Historical  Property  Claims,  Articles  1  to  6  of 
which  read  as  follows: 

Article  i 

The  Chinese  Government  undertakes  that  it  shall  neither  on  its  own  behalf 
nor  on  behalf  of  Chinese  natural  and  juridical  persons  pursue  with  the 
Government  of  the  United  Kingdom  or  support  any  property  claims  arising 
before  1  January  1980  and,  in  particular,  the  following  historical  claims: 
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1.  Claims  in  respect  of  debts  due  before  1  January  1980  to  the  Chinese 
Government  or  to  any  local  authorities  in  China  and  owed  by  British  nationals 
resident  or  carrying  on  business  in  the  territory  of  the  People’s  Republic  of 
China; 

2.  Claims  in  respect  of  the  property  of  the  former  China  National  Aviation 
Corporation  and  Central  Air  Transport  Corporation; 

3.  Claims  in  respect  of  five  fishing  vessels,  the  property  of  the  former  Board 
of  Trustees  for  Rehabilitation  Affairs; 

4.  Claims  in  respect  of  the  requisitioning  of  the  oil  tanker  ‘Yung  Hao’  and 
the  financial  loss  incurred  in  relation  to  a  cargo  of  rubber  on  the  ship  ‘Nancy 
Mollerh 

Article  2 

1.  In  view  of  the  above  undertaking  of  the  Chinese  Government,  the 
Government  of  the  United  Kingdom  agrees  to  pay  to  the  Chinese  Government, 
and  the  Chinese  Government  agrees  to  accept,  the  sum  of  US  Dollars  3,800,000. 

2.  The  sum  referred  to  in  paragraph  1  above  shall  be  paid  in  two  equal 
instalments,  the  first  of  which  shall  be  paid  on  61st  day  as  from  the  date  of 
entry  into  force  of  this  Agreement,  and  the  second,  one  year  from  the  date  when 
the  first  payment  becomes  due. 


Article  3 

The  Government  of  the  United  Kingdom  undertakes  that  it  shall  neither  on 
its  own  behalf  nor  on  behalf  of  natural  and  juridical  persons  of  the  United 
Kingdom  pursue  with  the  Chinese  Government  or  support  any  property  claims 
arising  before  1  January  1980  and,  in  particular,  the  following  historical  claims: 

1.  Claims  in  respect  of  any  foreign  debts  incurred  before  1  October  1949  by 
the  successive  former  Chinese  governments,  including  debts  in  respect  of  which 
bonds  were  issued  or  guaranteed  by  them; 

2.  Claims  in  respect  of  any  property  formerly  owned  in  the  territory  of  China 
by  United  Kingdom  nationals  of  which  they  lost  title  or  enjoyment  as  a  result 
of  a  direct  or  indirect  intervention  of  the  Chinese  Government  and  in  respect 
of  certain  bank  accounts  owned  by  L'nited  Kingdom  nationals  and  referred  to 
in  consultations  between  the  two  Governments  in  1986; 

3.  Claims  in  respect  of  the  requisitioning  of  former  British  Consular  premises 
and  the  costs  of  repairing  damage  to  British  diplomatic  premises  in  the  territory 
of  China; 

4.  Claims  in  respect  of  pension  and  superannuation  benefits  of  United 
Kingdom  nationals  employed  before  1  October  1949  by  any  former  Chinese 
government  or  any  municipal  authorities  under  its  jurisdiction. 

Article  4 

1.  In  view  of  the  above  undertaking  of  the  Government  of  the  United 
Kingdom,  the  Chinese  Government  agrees  to  pay  to  the  Government  of  the 
United  Kingdom,  and  the  Government  of  the  United  Kingdom  agrees  to  accept, 
the  sum  of  pounds  sterling  23,468,008. 

2.  The  sum  referred  to  in  paragraph  1  above  shall  be  paid  in  two  equal 
instalments  on  the  dates  referred  to  in  Article  2,  paragraph  2  of  this  Agreement. 
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Article  5 

All  the  mutual  historical  property  claims  between  China  and  the  United 
Kingdom  arising  before  1  January  1980  shall  be  deemed  to  have  been  settled 
finally  and  comprehensively  by  the  full  payment  of  the  sums  referred  to  in 
Articles  2  and  4  of  this  Agreement.  Thereafter,  the  Chinese  Government  and 
the  Government  of  the  United  Kingdom  shall  each  enjoy  full  title  to  any 
property  referred  to  in  Articles  1  and  3  remaining  in  their  respective  territories 
under  the  provisions  of  this  Agreement. 

Article  6 

The  Chinese  Government  and  the  Government  of  the  United  Kingdom  shall 
be  responsible  for  the  settlement  of  claims  and  for  any  distribution  to  natural 
and  juridical  persons  of  their  respective  countries  from  the  sums  received  under 
this  Agreement  in  accordance  with  their  own  laws  and  without  any  responsibility 
arising  therefrom  for  the  other  Government. 

(Cm.  198) 

The  following  press  release  was  issued  by  the  Foreign  and  Common¬ 
wealth  Office  on  the  same  day: 

SIGNATURE  OF  AN  AGREEMENT  BETWEEN  THE 
UNITED  KINGDOM  AND  CHINA  ON  THE  SETTLEMENT  OF 

PROPERTY  CLAIMS 

A  Claims  Agreement  between  China  and  the  United  Kingdom  was  signed 
earlier  today  in  Peking  by  the  Chinese  Vice-Minister  for  Foreign  Affairs,  Mr 
Zhou  Nan  and  the  British  Ambassador,  Sir  Richard  Evans. 

This  agreement  represents  the  outcome  of  friendly  and  frank  consultations 
between  the  two  Governments  which  were  held  in  Peking  in  May  and  December 
1986  on  the  historical  problem  of  property  claims  between  the  two  countries. 
In  these  consultations  the  two  sides  adopted  an  amicable  and  forward  looking 
approach  aimed  at  further  strengthening  and  developing  the  friendly  relations 
existing  between  them  and  at  promoting  friendly  bilateral  cooperation  in  the 
economic,  trade,  financial  and  monetary  fields.  The  two  Governments,  in 
accordance  with  their  respective  principles  of  compensation,  have  agreed  to 
provide  each  other  with  a  total  sum  of  money,  thus  reaching  a  final  and 
comprehensive  settlement  of  all  their  historical  property  claims.  In  accordance 
with  normal  international  practice  in  settling  property  claims,  both  the  Chinese 
and  Lffiited  Kingdom  Governments  will  each  be  free  to  allocate  the  money 
obtained  from  the  other  side  and  will  be  responsible  for  the  settlement  of 
property  claims  made  by  their  nationals  (including  juridical  persons)  on  the 
other  side. 

During  the  consultations  between  the  two  sides,  the  Chinese  Government 
reiterated  its  consistent  position  that  it  refuses  to  recognise  any  of  the  foreign 
debts  incurred  by  the  successive  former  Chinese  governments  or  to  undertake 
obligations  in  respect  of  such  debts. 

We  are  confident  that  the  settlement  of  property  claims  between  China 
and  the  United  Kingdom  will  contribute  to  the  further  strengthening  and 
development  of  friendly  relations  between  the  two  countries. 
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CLAIMS  AGREEMENT  WITH  CHINA:  BACKGROUND 

A  wide  variety  of  long-standing  British  claims  has  been  settled  by  today’s 
Agreement  with  China.  There  were  both  government  and  private  claims.  The 
government  claims  were  in  respect  of  3  loans  made  to  the  Nationalist  Chinese 
government  during  the  Second  World  War  and  also  for  a  number  of  consular 
and  diplomatic  properties  in  China.  The  private  claims  were  mainly  for  property 
of  which  companies  and  citizens  were  deprived  during  the  1950s.  There  was 
also  a  substantial  claim  for  Chinese  bonds  held  by  British  nationals. 

For  their  part  the  Chinese  had  significant  claims  against  us.  These  included 
a  claim  for  compensation  for  the  loss  of  a  large  number  of  aircraft;  and  for  an 
oil  tanker  which  we  requisitioned  during  the  Korean  War.  They  also  put  forward 
many  claims  involving  the  alleged  debts  of  our  companies  and  nationals  whose 
property  was  taken  from  them  in  the  1950s. 

The  Claims  Agreement  itself  takes  the  form  of  a  mutual  waiver  of  claims.  In 
recognition  of  this  waiver  the  two  governments  have  agreed  to  pay  each  other 
a  sum  of  compensation.  The  Chinese  government  will  be  paying  us  a  total  of 
£23,468,008  in  two  instalments.  We  will  pay  China  a  total  of  US$3.8  million, 
also  in  two  instalments. 

The  Government  has  decided  that  the  whole  of  the  balance  of  money 
remaining  after  the  US$3.8  million  has  been  paid  to  China  should  be  distributed 
amongst  the  British  private  claimants.  There  will  thus  be  a  sum  in  excess  of 
£20  million  for  the  private  claimants.  The  Government  has  waived  its  entitlement 
to  share  in  this  money  in  respect  of  its  own  claims.  All  the  money  will  be 
distributed  to  the  private  British  claimants,  both  corporate  and  individual,  or 
to  their  heirs  and  successors  as  well  as  to  the  British  holders  of  bonds  issued  or 
guaranteed  by  successive  former  Chinese  governments  prior  to  1  October  1949 
who  acquired  these  bonds  on  or  before  Thursday,  4  June  1987. 

A  cut-off  date  of  Thursday,  4  June  1987  has  been  set  on  which  bond  holders 
must  show  that  they  held  British  nationality.  This  has  been  done  in  order  to 
avoid  transfer  of  the  bonds  from  foreign  to  British  hands.  The  Stock  Exchange 
therefore  suspended  all  dealings  in  these  Chinese  bonds  at  the  start  of  their 
normal  operations  today.  British  bond  holders  who  wish  to  share  in  this 
distribution  will  be  required  to  make  a  formal  statutory  declaration  that  they 
had  acquired  the  bonds  on  or  before  Thursday,  4  June  1987- 

It  is  hoped  that  an  Order  in  Council  will  be  made  shortly  and  laid  before  the 
new  Parliament  providing  for  the  distribution  of  this  China  Fund. 

(Text  provided  by  the  Foreign  and  Commonwealth  Office) 

In  reply  to  a  question,  the  Parliamentary  Under-Secretary  of  State, 
Foreign  and  Commonwealth  Office,  wrote  in  part: 

The  British  Government  and  the  Bulgarian  Government  signed  an  agreement 
on  16  September  relating  to  final  repurchase  of  certain  bonds  of  foreign  public 
loans  of  the  Principality  of  Bulgaria  and  the  Kingdom  of  Bulgaria  held  by 
United  Kingdom  nationals. 

(HC  Debs.,  vol.  121,  Written  Answers,  cols.  477-8:  30  October  1987;  a  schedule 
of  details  about  the  loans,  which  date  between  1892  and  1928,  is  appended  to 
the  answer) 
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Part  Eleven:  II.  D.  2.  Responsibility — responsible  entities — individuals, 
including  corporations — responsibility  of  individuals 

In  a  statement  on  5  October  1987  to  the  Sixth  Committee  of  the  UN 
General  Assembly,  the  representative  of  Denmark,  representing  the 
twelve  member  States  of  the  European  Community,  including  the  UK, 
referred  to  the  ad  hoc  Committee  which  was  assisting  in  preparing  a 
draft  convention  on  mercenaries  and  went  on: 

The  international  community  has  dealt  with  somewhat  analogous  problems 
in  the  past.  Thus  conventions  have  been  adopted  designed  to  combat  the 
hijacking  of  aircraft,  the  launching  of  attacks  on  diplomats  and  the  taking  of 
hostages.  It  will  be  recalled  that  the  approach  adopted  in  these  Conventions 
was  not  to  create  crimes  to  be  judged  by  an  international  criminal  court.  Neither 
was  the  purpose  of  these  Conventions  to  lay  down  rules  on  State  responsibility. 
Their  aim  is  to  intensify  international  cooperation,  with  a  view  to  ensuring  that 
individuals  who  commit  specific  offences  are  brought  to  justice  and,  upon 
conviction  by  a  competent  court  of  national  jurisdiction,  suffer  appropriate 
penalties  which  take  into  account  the  seriousness  of  the  offences  concerned. 

As  stated  by  the  Twelve  on  earlier  occasions  the  efforts  of  the  Committee 
should  be  accompanied  by  a  real  political  will  not  to  lose  sight  of  the  objective 
of  concluding  a  generally  acceptable  convention  which  would  be  effectively 
implemented  by  States.  Such  an  instrument  should  be  principally  concerned 
with  the  penal  aspect  of  the  problem  and  consequently  define  the  punishable 
acts  as  precisely  as  possible.  The  definition  of  offences  and  the  closely  related 
definition  of  a  mercenary  continue  to  be  the  crucial  points  to  which  the  Ad  Hoc 
Committee  should  give  priority  attention.  In  this  connection  we  would  like  to 
underline  the  view  that  an  individual  should  be  liable  to  sanctions  only  if  he 
commits  specific,  precisely  defined  acts. 

We  also  consider  it  essential  that  the  nationality  criterion  as  contained  in 
article  47  of  Additional  Protocol  I  to  the  Geneva  Conventions  of  1949  should 
be  included  in  the  definition  of  a  mercenary  in  order  to  avoid  the  danger  that 
political  opponents  could  be  categorised  as  mercenaries.  Further,  it  is  important 
to  maintain  the  criterion  of  personal  gain  involving  excessive  material  compen¬ 
sation,  which  we  believe  is  central  to  the  mercenary  concept.  And  it  is  also 
necessary  that  any  person  regarding  whom  proceedings  are  carried  out  in  this 
context  shall  be  guaranteed  humane  treatment  as  provided  for  in  article  75  of 
Additional  Protocol  I  and  other  international  instruments.  On  that  basis  progress 
could  be  achieved  at  the  Ad  Hoc  Committee’s  next  session. 

(Text  provided  by  the  Foreign  and  Commonwealth  Office;  see  also  A/C. 
6/42/SR.  13,  pp.  4-5) 

On  23  November  1987,  the  representative  of  Denmark  referred  to  a 
draft  resolution  on  the  subject  of  mercenaries  and  continued: 

.  .  .  the  Twelve  wish  to  repeat  the  view  expressed  on  previous  occasions 
concerning  the  fourth  preambular  paragraph  of  the  resolution  which  states 
that  the  activities  of  mercenaries  are  contrary  to  fundamental  principles  of 
international  law.  Of  course,  such  activities  may  be  contrary  to  international 
law  when,  for  example,  they  involve  interference  in  the  internal  affairs  of  a  State 
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at  the  instigation  or  with  the  assistance  of  another  State.  In  other  cases, 
however,  while  the  crimes  of  individuals  acting  on  their  own  behalf  are  clearly 
reprehensible,  the  Twelve  do  not  accept  that  such  activities  can  be  imputed  to 
States  or  regarded  as  violations  of  international  law. 

(Ibid.;  see  also  A/C.  6/42/SR.  55,  pp.  2-3) 

Part  Twelve:  II.  G.  1.  Pacific  settlement  of  disputes — modes  of  settlement — 
arbitration  —  arbitral  tribunals  and  commissions 

On  29  July  1987  the  Governments  of  the  UK  and  France,  the  Channel 
Tunnel  Group  Ltd.  and  France-Manche  SA  concluded  Arbitration 
Rules  for  the  Channel  Tunnel  Fixed  Link,  to  enter  into  force  on  the 
date  on  which  the  Treaty  of  12  February  1986  between  the  UK  and 
France  entered  into  force. 

Part  Twelve:  II.  H.  1.  Pacific  settlement  of  disputes — modes  of  settlement — 
judicial  settlement — the  International  Court  of  Justice 

In  the  course  of  answering  a  question  on  the  subject  of  a  difference 
between  the  USSR  and  the  US  over  the  interpretation  of  the  anti- 
ballistic  missile  treaty,  the  Minister  of  State,  Foreign  and  Commonwealth 
Office,  Baroness  Young,  stated: 

...  the  ICJ  is  competent  to  settle  disputes  about  interpretation  of  treaties 
but  it  has  jurisdiction  only  in  particular  cases  if  both  parties  have  agreed. 

(HL  Debs.,  vol.  485,  col.  819:  9  May  1987) 

Part  Thirteen:  I.  A.  Coercion  and  use  of  force  short  of  war— unilateral 
acts — retorsion 

(See  Part  Six:  I.  B.  (item  of  5  June  1987),  above) 

Part  Thirteen:  I.  B.  Coercion  and  use  of  force  short  of  war— unilateral 
acts — reprisals 

(See  Part  Six:  I.  B.  (item  of  5  June  1987),  above) 

Part  Thirteen:  I.  D.  Coercion  and  use  of  force  short  of  war— unilateral 
acts — intervention 

(See  also  Part  Three:  I.  E.  (item  of  10  February  1987),  and  Part  Three: 
III.  D.,  passim ,  above) 

During  the  43rd  session  of  the  UN  Commission  on  Human  Rights, 
the  Parliamentary  Under-Secretary  of  State,  Foreign  and  Commonwealth 
Office,  Mr  Timothy  Eggar,  stated  on  10  February  1987: 

The  United  Kingdom  shares  the  abhorrence  felt  by  the  world  community  for 
the  terrible  abuses  committed  earlier  by  Pol  Pot  and  his  Khmer  Rouge.  Alas, 
at  that  time,  the  United  Nations  and  indeed  this  Commission  remained  silent. 
But  that  is  no  justification  for  Vietnam’s  continued  and  wholly  illegal  occupation 
of  Cambodia  or  its  imposition  of  an  illegitimate  regime. 
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(Text  provided  by  the  Foreign  and  Commonwealth  Office;  see  also  E/CN. 
4/1987/SR.  13,  pp.  8-9) 

Speaking  on  behalf  of  the  twelve  member  States  of  the  European 
Community  in  plenary  session  of  the  UN  General  Assembly,  the 
representative  of  Denmark  stated  on  13  October  1987: 

The  Vietnamese  occupation  of  Cambodia  has  now  lasted  for  eight  years  in 
violation  of  the  Charter  of  the  United  Nations  and  the  fundamental  principles 
of  international  law. 

The  present  regime  in  Phnom  Penh  has  no  claim  to  legitimacy.  However,  the 
Twelve  have  no  intention  of  contributing  to  the  re-establishment  of  the  Pol  Pot 
regime  in  Cambodia.  We  share  the  collective  abhorrence  felt  by  the  world 
community  at  the  terrible  abuses  inflicted  on  the  Cambodian  people  by  Pol  Pot 
and  Khmer  Rouge.  But  this  provides  no  justification  for  Vietnam’s  illegal 
occupation  and  its  imposition  of  an  illegitimate  regime. 

The  Twelve  and  other  countries  have  urged  Vietnam  to  cease  its  cross  border 
incursions  and  artillery  attacks  into  Thailand,  but  to  no  avail.  These  clear 
violations  of  international  law  are  unacceptable  and  only  add  to  the  suffering  of 
the  population  in  the  refugee  camps.  Vietnam  should  abide  by  the  will  of  the 
world  community  and  cease  these  activities  forthwith. 

The  Twelve  will  once  again  give  their  full  support  to  the  resolution  tabled 
by  the  ASEAN  countries  calling  for  a  peaceful  and  just  solution  to  the  conflict 
in  Cambodia,  the  immediate  withdrawal  of  foreign  forces,  the  restoration  of  the 
independence,  sovereignty  and  territorial  integrity  of  Cambodia  and  free 
elections. 

(Ibid.;  see  also  A/42/PV.  37,  pp.  1 13-17,  passim) 

In  a  speech  on  10  November  1987  in  plenary  session  of  the  UN 
General  Assembly,  the  Minister  of  State,  Foreign  and  Commonwealth 
Affairs,  Lord  Glenarthur,  stated: 

This  is  the  ninth  time  the  General  Assembly  has  had  to  consider  the  situation 
in  Afghanistan  caused  by  the  large-scale  military  intervention  of  the  Soviet 
Union  in  1979.  That  act  of  force  against  a  small,  non-aligned  and  independent 
country  remains  one  of  the  most  flagrant  breaches  of  the  Charter  of  the  United 
Nations  since  its  foundation.  That  is  why,  although  my  delegation  entirely 
agrees  with  the  Representative  of  Denmark’s  statement  earlier  in  this  debate  on 
behalf  of  the  Twelve  Member  States  of  the  European  Community,  the  United 
Kingdom  has  decided  to  make  a  national  statement. 

(Ibid.;  see  also  A/42/PV.  62,  pp.  28-30) 

Speaking  on  16  November  1987  in  a  debate  in  plenary  session  of  the 
UN  General  Assembly  on  the  subject  of  the  Falkland  Islands,  the  UK 
Permanent  Representative,  Sir  Crispin  Tickell,  stated: 
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I  return  to  1982.  In  that  year  Argentina,  in  breach  of  international  law  and 
the  Charter  of  the  United  Nations,  invaded  and  occupied  the  islands. 

(A/42/PV.  70,  p-  33) 

In  the  course  of  a  speech  to  the  UN  Security  Council  on  25  November 
1987,  prior  to  the  vote  on  Resolution  602,  the  UK  representative,  Mr  J. 
Birch,  stated  in  part: 

A  solution  to  Angola’s  problems — and  those  of  the  region  as  a  whole — would 
be  facilitated  by  the  withdrawal  of  all  foreign  troops.  Even  so,  the  presence  of 
outside  forces  in  Angola  at  the  invitation  of  the  Government  of  Angola  is  not 
of  itself  any  justification  for  South  Africa  to  violate  Angolan  sovereignty.  We 
have  already  made  our  views  on  this  clear  to  the  South  African  authorities,  and 
I  ask  the  Permanent  Representative  of  South  Africa  to  take  the  same  strong 
message  home  to  his  Government  today. 

(Text  provided  by  the  Foreign  and  Commonwealth  Office;  see  also  S/PV.  2767, 
P-  32) 

Part  Thirteen:  I.  E.  Coercion  and  use  of  force  short  of  war — unilateral 
acts — other  unilateral  acts,  including  self-defence 

(See  also  Part  Three:  I.  E.  (items  of  13  November  and  1  December 
1987)  and  Part  Five:  VIII.  A.  (UK  reply  to  International  Law  Com¬ 
mission),  above,  and  Part  Fourteen:  I.  B.  10.  (item  of  20  March  1987) 
and  Part  Fourteen:  III.,  below) 

In  reply  to  the  question  what  are  the  measures  currently  being  taken 
by  Her  Majesty’s  Government  against  South  Africa,  the  Minister  of 
State,  Foreign  and  Commonwealth  Office,  wrote: 

The  restrictive  measures  currently  being  applied  by  us  are  as  follows: 

An  embargo  on  arms  exports  to  South  Africa  (United  Nations  Security 
Council  resolution  418); 

An  embargo  on  arms  imports  from  South  Africa  (LInited  Nations  Security 
Council  resolution  558); 

No  military  co-operation  with  South  Africa; 

The  recall  (since  1985)  of  British  military  attaches  from  South  Africa; 

The  discouraging  of  sporting  links  with  South  Africa  (1977  Gleneagles 
agreement); 

The  discouraging  of  cultural  and  scientific  events  and  agreements  with 
South  Africa  except  where  these  contribute  towards  the  ending  of 
apartheid  or  have  no  possible  role  in  supporting  it; 

No  exports  of  oil  to  South  Africa; 

No  collaboration  with  South  Africa  in  nuclear  development; 

A  ban  on  all  new  Government  loans  to  the  Government  of  South  Africa 
and  their  agencies; 

A  ban  on  the  import  of  gold  coins  from  South  Africa; 

No  Government  funding  for  trade  missions  to  South  Africa  or  for  partici¬ 
pation  in  exhibitions  and  trade  fairs  in  South  Africa; 

A  voluntary  ban  on  new  investment  in  South  Africa; 
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A  voluntary  ban  on  the  promotion  of  tourism  to  South  Africa; 

A  ban  on  iron  and  steel  imports  from  South  Africa; 

A  ban  on  the  export  of  sensitive  equipment  to  the  South  African  police 
and  armed  forces. 

(HC  Debs.,  vol.  110,  Written  Answers,  col.  232:  11  February  1987) 

In  the  course  of  a  debate  on  the  subject  of  arms  sales  and  human 
rights,  the  Minister  of  State  for  Defence  Procurement,  Lord  Trefgarne, 
stated: 

.  .  .  the  customers  for  our  defence  exports  are  sovereign  states  which  are  fully 
entitled  to  acquire  arms  to  protect  their  independence  and  to  exercise  their  right 
of  self-defence.  It  would  be  wrong  for  the  United  Kingdom  to  seek  to  deny  to 
other  states  the  right  which  we  exercise  ourselves.  This  does  not  mean,  however, 
that  the  Government  allow  arms  to  be  exported  indiscriminately. 

(HL  Debs.,  vol.  484,  col.  634:  10  February  1987) 

Part  Thirteen:  II.  A.  Coercion  and  use  of  force  short  of  war — collective 
measures — regime  of  the  UN 

(See  also  Part  Thirteen:  I.  E.,  above) 

In  the  course  of  a  debate  on  the  subject  of  arms  sales  and  human 
rights,  the  Minister  of  State  for  Defence  Procurement,  Lord  Trefgarne, 
stated: 

I  should  perhaps  also  add  that  in  the  case  of  South  Africa,  wTe  not  only  comply 
with  the  mandatory  UN  embargo  on  arms  exports  but  we  also  comply  with  a 
voluntary  UN  Security  Council  Resolution  558  which  prohibits  the  import  of 
arms,  ammunition  and  military  vehicles  from  South  Africa. 

(Ibid.,  vol.  484,  col.  634:  10  February  1987) 

Part  Thirteen:  II.  B.  Coercion  and  use  of  force  short  of  war — collective 
measures — collective  measures  outside  the  UN 

Speaking  in  a  debate  on  the  subject  of  apartheid  in  South  Africa  in 
plenary  session  of  the  UN  General  Assembly,  the  representative  of 
Denmark,  on  behalf  of  the  twelve  member  States  of  the  European 
Community,  including  the  UK,  stated  on  18  November  1987: 

In  September  1985  and  1986  the  Twelve  agreed  on  a  series  of  restrictive 
measures  designed  to  impress  on  the  South  African  Government  the  inescapable 
need  for  fundamental  reform.  These  comprised: 

— a  ban  on  new  investments; 

—  a  ban  on  the  import  of  iron,  steel  and  gold  coins  from  South  Africa; 

—  an  embargo  on  the  export  of  arms  and  para-military  equipment  to  South 
Africa; 

— an  embargo  on  imports  of  arms  and  para-military  equipment  from  South 
Africa; 
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— a  refusal  to  cooperate  in  the  military  sphere; 

— the  cessation  of  exports  of  sensitive  equipment  to  the  South  African  police 
and  armed  forces; 

— the  prohibition  of  oil  exports  to  South  Africa; 

—  the  recall  of  military  attaches  accredited  to  South  Africa  and  a  refusal  to 
grant  accreditation  to  military  attaches  from  South  Africa; 

— the  freezing  of  official  contacts  and  agreements  in  sporting  and  security 
matters; 

— prohibition  of  all  new  collaboration  in  the  nuclear  sector; 

— the  discouragement  of  scientific  and  cultural  agreements  except  where  they 
might  contribute  towards  the  ending  of  apartheid  or  have  no  role  in 
supporting  it. 

(Text  provided  by  the  Foreign  and  Commonwealth  Office;  see  also  A/42/PV. 
74,  PP-  42-3) 

Part  Fourteen:  I.  B.  8.  Armed  conflicts — international  zvar — the  lazvs  of 
zvar — belligerent  occupation 

The  following  document,  sent  under  cover  of  a  letter  dated  28  January 
1987,  was  sent  by  the  Foreign  and  Commonwealth  Office  to  a  Master  of 
the  Supreme  Court  in  respect  of  the  case  of  In  the  Estate  of  Issa  Murad 
Murugi  ( otherzvise  Marogy,  otherzvise  Marogi). 

I  am  directed  by  the  Secretary  of  State  for  Foreign  and  Commonwealth 
Affairs  to  refer  to  the  order  of  Master  Munrow  dated  31  December  1986,  in 
which  the  Secretary  of  State  was  requested  to  answer  the  following  questions 
by  Certificate  or  Statement: 

‘(a)  In  his  parliamentary  answer  given  on  27  April  1950  (HC  Debs.,  Vol. 
438,  cols.  1x37-1139)  the  then  Minister  of  State  stated  that  “His  Majesty’s 
Government  are  unable  to  recognise  the  sovereignty  of  Israel  over  that  part  of 
Jerusalem  which  she  occupies  though  pending  a  final  determination  of  the  status 
of  the  area  they  recognise  that  Israel  exercises  de  facto  authority  in  it”.  Please 
confirm  this  Statement 

(i)  still  reflects  the  views  of  Her  Majesty’s  Government  on  the  occupied  part 
of  Jerusalem  and 

(ii)  that  the  expression  “that  part  of  Jerusalem  which  she  occupies”  can  be 
taken  now  to  include  that  part  of  Jerusalem  known  as  “East  Jerusalem” 
that  has  been  in  the  military  occupation  of  Israel  since  June  1967? 

(b)  If  it  is  the  case  that  the  above  parliamentary  answer  no  longer  reflects  the 
view  of  Her  Majesty’s  Government  or  if  it  is  the  case  that  Her  Majesty’s 
Government  does  not  recognise  that  Israel  exercises  de  facto  authority  over  the 
part  of  Jerusalem  known  as  “East  Jerusalem”  then  please  indicate  which 

(i)  State  or 
(ii)  Government  or 

(iii)  Authority  or  authorities 

if  any  has  or  have  since  1967  been  recognised  by  Her  Majesty’s  Government  as 
exercising  or  entitled  to  exercise  de  facto  authority  in  East  Jerusalem? 
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1  am  to  inform  you  that 

(i)  the  statement  of  27  April  1950  by  the  then  Minister  of  State  still  represents 
the  view  of  Her  Majesty’s  Government  as  regards  their  recognition  of 
Israel’s  de  facto  authority  over  that  part  of  Jerusalem  occupied  by  Israel 
at  the  time  that  statement  was  made,  and 

(ii)  as  regards  that  part  of  Jerusalem  known  as  ‘East  Jerusalem’  which  has 
been  occupied  by  Israel  since  June  1967,  Her  Majesty’s  Government 
recognise  the  Israeli  authorities  in  East  Jerusalem  as  having  the  rights, 
powers  and  obligations  of  a  military  occupant. 

(Text  provided  by  the  Foreign  and  Commonwealth  Office) 

On  14  September  1987,  the  Foreign  Ministers  of  the  twelve  member 
States  of  the  European  Community,  including  the  UK,  issued  a  statement 
about  Israeli  settlements  in  the  Occupied  Territories,  which  concluded 
as  follows: 

They  consider  that  every  new  and  every  existing  settlement  is  in  violation  of 
international  law  and  call  upon  the  Israeli  Government  to  put  an  end  to  the 
illegal  policy  of  settlements  in  the  Occupied  Territories. 

(Ibid.) 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  wrote: 

We  have  repeatedly  made  clear  to  the  Israeli  authorities  our  view  that 
deportation  of  residents  from  the  Occupied  Territories  is  contrary  to  inter¬ 
national  law.  On  28  December  1986,  the  Foreign  Ministers  of  the  Twelve  issued 
a  statement  in  protest  at  the  deportation  of  Mr  Akrarn  Haniyya. 

(HC  Debs.,  vol.  121,  Written  Answers,  col.  474:  30  October  1987) 

Speaking  on  23  November  1987  in  plenary  session  of  the  UN  General 
Assembly,  the  representative  of  Denmark,  on  behalf  of  the  twelve  member 
States  of  the  European  Community,  including  the  UK,  addressed  the 
problem  of  the  territories  occupied  by  Israel.  He  stated: 

We  reaffirm  our  position  that  any  change  in  the  status  and  demographic 
structure  of  the  occupied  territories  is  illegal  under  international  law  and 
constitutes  a  serious  obstacle  to  peace  efforts.  Moreover,  the  Twelve  reiterate 
that  the  Israeli  policy  concerning  East  Jerusalem  and  the  Golan  Heights  is 
contrary  to  international  law  and  therefore  invalid. 

(A/42/PV.  78,  p.  73) 

Part  Fourteen:  I.  B.  10.  Armed  coiiflicts — the  lazvs  of  war — nuclear , 
bacteriological  and  chemical  weapons 

In  reply  to  a  question,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  wrote: 

The  United  Kingdom  is  not  eligible  to  sign  the  Treaty  of  Rarotonga,  but  is 
eligible  to  become  party  to  the  Protocols,  an  issue  which  is  currently  under 
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consideration.  The  Soviet  Union  signed  Protocols  II  and  III  on  15th  December 
1986. 

(HL  Debs.,  vol.  483,  col.  1322:  27  January  1987) 

In  reply  to  a  question  on  the  subject  of  the  South  Pacific  nuclear  free 
zone  treaty,  the  Minister  of  State,  Foreign  and  Commonwealth  Office, 
wrote: 

We  have  also  given  careful  consideration  to  the  protocols  to  the  south  Pacific 
nuclear-free  zone  treaty  (the  treaty  of  Rarotonga).  We  have  taken  full  account 
of  our  security  interests  in  the  region  and  more  widely,  the  views  of  our  allies 
and  the  regional  states  themselves,  the  texts  of  the  treaty  and  protocols  and  the 
announced  policy  of  the  Soviet  Chion. 

Against  this  background  we  have  concluded  that  it  would  not  serve  our 
national  interest  to  become  party  to  the  protocols  to  the  treaty. 

At  the  same  time,  we  remain  ready  as  a  matter  of  policy  to  respect  the 
intentions  of  the  regional  states  as  set  out  in  protocol  I.  In  other  words,  we  have 
no  intention  of  testing,  manufacturing  or  basing  nuclear  weapons  on  Pitcairn, 
the  only  territory  under  our  jurisdiction  within  the  area  covered  by  the  treaty. 
Further,  with  respect  to  protocol  II,  we  reaffirm  the  British  undertaking  given 
in  1978  to  non-nuclear  weapon  states  which  are  parties  to  the  NPT  or  equivalent 
commitments,  not  to  use  nuclear  weapons  against  such  states  except  in  the  case 
of  an  attack  upon  the  United  Kingdom,  its  dependent  territories,  its  armed 
forces  or  its  allies  by  such  a  state  in  association  or  alliance  with  a  nuclear  weapon 
state.  Third,  in  respect  of  protocol  III,  we  note  that  we  have  no  intention  of 
conducting  nuclear  tests  in  the  south  Pacific. 

We  intend  to  keep  our  attitude  to  the  treaty  and  the  protocols  under  review. 
Any  decision  on  a  new  approach  would  need  to  take  account  inter  aha,  of  the 
following  factors: 

(i)  Signature  and  ratification  of  the  treaty  by  all  states  eligible  to  become 
parties  to  it; 

(ii)  Certain  issues  arising  from  the  text  of  the  treaty  and  the  protocols,  which 
have  already  been  the  subject  of  confidential  discussion  with  the  regional 
states; 

(iii)  The  status  and  implications  of  the  Soviet  declaration  on  signing  the 
protocols,  that  it  regards  transit  of  nuclear  weapons  and  visits  by  nuclear 
ships  and  aircraft  as  inconsistent  with  the  nuclear-free  status  of  the  zone 
established  by  the  treaty; 

(iv)  The  outcome  of  discussion  of  nuclear  weapon-free  zones  at  the  third  UN 
special  session  on  disarmament;  and  the  implications  of  this  discussion 
and  of  any  future  extension  of  such  zones  to  other  regions  for  the  security 
interests  of  the  United  Kingdom  and  our  allies. 

(HC  Debs.,  vol.  112,  Written  Answers,  col.  679:  20  March  1987;  see  also  ibid., 
vol.  121,  Written  Answers,  cols.  472-3 :  30  October  1987) 

In  reply  to  a  question  on  the  subject  of  Soviet  inspection  facilities  in 
nuclear  bases  in  the  UK,  the  Minister  of  State,  Foreign  and  Common¬ 
wealth  Office,  wrote: 

Only  the  United  States  facilities  at  RAF  Greenham  Common  and  RAF 
Molesworth  will  be  liable  to  inspection  under  the  intermediate  nuclear  forces 
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treaty  and  the  associated  agreements  when  they  enter  into  force.  1  he  provisions 
agreed  between  the  United  States  and  the  USSR  in  the  intermediate  nuclear 
forces  treaty  and  its  inspection  protocol,  will  be  applied  in  the  United  Kingdom 
under  an  agreement  signed  on  1 1  December  between  the  LTnited  States  and  the 
five  European  basing  countries,  and  an  exchange  of  notes  to  be  concluded  with 
the  Soviet  Union  concerning  the  activities  of  Soviet  Inspectors  in  the  United 
Kingdom . 

(Ibid.,  vol.  124,  Written  Answers,  col.  57/:  16  December  1987) 


Part  Fourteen:  I.  B.  12.  Armed  conflicts — international  war — the  laws  of 
war — termination  of  war,  treaties  of  peace,  termination  of  hostilities 

The  Far  Eastern  Department  of  the  Foreign  and  Commonwealth 
Office  wrote  the  following  letter,  dated  21  January  1987,  to  Mr  Philip 
Cockrill: 

Article  14  of  the  1951  Japanese  Peace  Treaty  provides  for  reparations  to  be 
paid  by  Japan  to  the  Allied  States  for  ‘the  damage  and  suffering  caused  by  it 
during  the  war’  by  allowing  the  Allied  States  to  dispose  of  Japanese  assets  under 
their  jurisdiction.  In  Britain  the  sum  so  realised  amounted  to  £3,005,321  which 
the  British  Government  decided  to  distribute  to  the  58,000  former  prisoners  of 
war  and  civilian  internees  who  claimed  it,  in  3  instalments  from  1952-56. 

Under  Article  16,  the  Japanese  Government  expressed  its  ‘desire  to  indemnify 
members  of  the  armed  forces  of  the  Allied  Powers  who  suffered  undue  hardships 
while  prisoners  of  war  of  Japan’.  It  agreed  to  transfer  its  assets  in  neutral  and 
ex-enemy  countries  to  the  International  Committee  of  the  Red  Cross.  A  sum 
of  £4.5  million  was  paid  by  the  Japanese  Government  and  of  this  Britain’s  share 
came  to  £1,636,281,  which  was  distributed  to  Far  Eastern  prisoners  of  war  and 
their  dependents  on  the  same  basis  as  the  sum  obtained  under  Article  14,  case, 
i.e.  on  a  per  capita  basis. 

An  ‘Agreed  Minute’  of  1954  between  the  Japanese  Ministry  of  Foreign  Affairs 
and  the  representative  of  the  Allied  Powers  stated  that: 

‘This  payment  (of  £4.5  m)  will  be  recognised  as  a  full  discharge  by  the 
Japanese  Government  of  its  obligations  under  Article  16  of  the  Peace  Treaty’. 

In  addition,  £174,889  was  received  from  Thailand  for  distribution  to  those 
who  worked  on  that  part  of  the  Burma-Siam  Railway  within  Thailand.  A  total 
of  approximately  £4.8  m  has  thus  been  received,  £4.25  m  of  which  has  been 
distributed. 

Apart  from  a  small  sum  of  about  £3,000  which  is  held  in  reserve  to  meet 
possible  future  claims,  all  the  remaining  money  is  now  held  in  a  Trust  Fund 
administered  by  the  Far  East  (Prisoners  of  War  and  Internees)  Fund,  30 
Copsewood  Way,  Bearsted,  Maidstone,  Kent,  ME  15  8PL.  The  object  of  the 
Fund  is  to  help  former  Japanese  POWs,  civilian  internees  and  their  dependent 
relatives  who  are  in  financial  difficulties. 

As  I  am  sure  you  know,  it  was  not  easy  to  persuade  the  various  countries 
concerned  with  the  Japan  Peace  Treaty  negotiations  to  accept  the  idea  of 
compensation.  Indeed,  without  British  (and  Australian)  pressure,  it  is  very 
doubtful  that  any  compensation  at  all  would  have  been  paid.  Article  14  (b)  of 
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the  Peace  Treaty  rules  out  any  additional  claims  being  made  against  Japan  by 
the  British  Government,  a  view  which  is  shared  by  the  Linked  States  and 
Canada.  We  thus  have  no  legal  grounds  for  reopening  the  negotiations  and 
would,  I  suspect,  get  no  international  support  for  such  a  move.  In  all  the 
circumstances,  therefore,  I  am  afraid  that  there  is  no  chance  that  this  question 
will  be  reopened. 

(Text  provided  by  the  Foreign  and  Commonwealth  Office  with  the  consent  of 
the  recipient) 

Part  Fourteen:  III.  Armed  conflicts — self-defence 

(See  also  Part  Thirteen:  I.  E.  and  Part  Fourteen:  I.  B.  10.  (item  of  20 
March  1987),  above,  and  Part  Fifteen:  I.  B.,  below) 

In  reply  to  the  question  whether  Her  Majesty’s  Government  consider 
the  placing  of  ‘Kinetic  Kill  Vehicles’  in  space  to  be  in  accordance  with 
international  law  (either  conventional  or  customary)  and  if  so  on  which 
sources  and  authorities  they  base  this  view,  the  Minister  of  State,  Foreign 
and  Commonwealth  Office,  wrote: 

Under  international  law  states  have  the  inherent  right  of  self-defence  and 
may  deploy  weapons  for  that  purpose.  The  1967  Outer  Space  Treaty  prohibits 
the  stationing  in  outer  space  of  nuclear  weapons  or  other  weapons  of  mass 
destruction  but  not  the  stationing  of  weapons  as  such.  Whether  the  ‘Kinetic 
Kill  Vehicle’  should  be  regarded  as  a  weapon  of  mass  destruction  would  depend 
upon  its  characteristics. 

The  above  may  be  subject  to  specific  bilateral  treaties,  but  these  would  not 
raise  questions  of  general  international  law. 

(HL  Debs.,  vol.  485,  col.  428:  26  February  1987) 

In  reply  to  the  question  whether  the  US  attacks  on  two  Iranian  oil 
platforms  in  the  Gulf  on  19  October  1987  were  lawful,  and  whether 
there  was  any  difference  in  law  between  the  two  attacks,  the  Minister  of 
State,  Home  Office,  wrote: 

Based  on  the  evidence  available,  it  is  our  view  that  the  action  taken  by  the 
United  States  on  19th  October  was  entirely  justifiable  in  exercise  of  their  right 
of  self-defence  in  the  face  of  the  imminent  threat  of  future  attacks. 

(Ibid.,  vol.  490,  col.  724:  25  November  1987) 

At  a  press  conference  held  on  9  October  1987,  a  spokesman  for  the 
Foreign  and  Commonwealth  Office,  in  reply  to  a  question  about  the 
sinking  of  Iranian  patrol  boats  by  the  US  the  previous  day,  said: 

...  all  acts  of  self  defence  were  justified.  The  Americans  had  made  it  clear 
to  us  that  their  actions  on  this  occasion  had  been  in  self  defence. 

(Text  provided  by  the  Foreign  and  Commonwealth  Office) 

On  19  October  1987,  the  following  press  statement  was  issued  in  the 
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name  of  the  Secretary  of  State  for  Foreign  and  Commonwealth  Affairs, 
Sir  Geoffrey  Howe: 

Recent  Iranian  hostile  actions  in  the  Gull  constitute  a  flagrant  abuse  of  the 
rules  of  international  order.  On  Friday  16  October  a  bS  flag  vessel  within  the 
territorial  waters  of  Kuwait,  a  non-belligerent,  was  attacked,  disabled,  and  crew 
members  were  injured,  some  of  them  seriously.  The  United  States  is  full\ 
entitled  to  take  military  action  in  exercise  of  its  rights  of  self-defence  in  the  face 
of  the  imminent  threat  of  further  attacks.  I  trust  the  Iranians  will  full\ 
understand  that  continuing  attacks  of  this  kind  will  only  enhance  the  justification 
for  firm  action  in  self-defence. 

(Text  provided  by  the  Foreign  and  Commonwealth  Office) 

Speaking  on  16  November  1987  in  plenary  session  of  the  UN  General 
Assembly  in  a  debate  on  the  subject  of  the  Falkland  Islands,  the  UK 
Permanent  Representative,  Sir  Crispin  Ticked,  referred  to  events  in 
1982  and  continued: 

In  response  to  the  invasion,  the  United  Kingdom  acted  in  exercise  of  its 
inherent  right  of  self-defence,  as  enshrined  in  Article  5  1  of  the  Charter,  to  expel 
the  invaders. 

(A/42/PV.  7°,  PP-  34-5) 

Part  Fifteen:  I.  Neutrality,  non-belligerency  —  legal  nature  of  neutrality 

In  reply  to  a  question  on  the  subject  of  the  Iran-Iraq  conflict,  the 
Minister  of  State  for  Defence  Procurement,  Lord  Trefgarne,  stated: 

As  part  of  our  scrupulously  maintained  impartiality  in  this  conflict  we  refuse 
to  sell  to  either  side  defence  equipment  which  will  significantly  enhance  their 
capability  to  prolong  or  exacerbate  the  conflict.  The  detailed  guidelines  were 
set  out  by  my  right  honourable  friend  the  Secretary  of  State  for  Foreign  and 
Commonwealth  Affairs  in  another  place  on  29  October  1985,  and  these  guidelines 
remain  in  force. 

(HL  Debs.,  vol.  484,  col.  422:  9  February  1987;  for  the  text  of  the  statement 
of  29  October  1985,  which  used  the  word  ‘impartial’,  see  UKMIL  1985,  p.  534- 
See  also  HC  Debs.,  vol.  118,  Written  Answers,  cols.  157-8:  2  July  1987) 

Part  Fifteen:  I.  B.  Neutrality,  non-belligerency — legal  nature  of  neu¬ 
trality — sea  warfare 

The  Third  Report  from  the  Defence  Committee  of  the  House  of 
Commons  on  the  subject  of  the  protection  of  British  merchant  shipping 
in  the  Persian  Gulf  was  published  in  May  1987.  It  reproduced  a  Joint 
Memorandum  submitted  by  the  Ministry  of  Defence,  the  Foreign  and 
Commonwealth  Office  and  the  Department  of  Transport  in  reply  to 
questions  put  by  the  Committee.  The  following  question  and  reply  were 
included: 

What  rules  of  engagement  the  [. Armilla ]  Patrol  has  operated  under, 
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listing  any  changes  that  may  have  been  made  and  indicating  zvhat  Rules  of 
Engagement  are  now  in  force? 

HMG  policy  is  to  remain  impartial  in  the  conflict  between  Iran  and  Iraq  but 
in  order  to  reassure  British  ships  the  LIK  maintains  a  naval  presence  in  the  Gulf 
area.  The  ARMILLA  Patrol  has  carried  out  that  role  under  essentially  the  same 
Rules  of  Engagement  (ROE)  since  its  inception.  "The  ROE  are  intended  to  avoid 
escalation,  although  the  varied  nature  of  potential  threats  and  the  possibility  of 
surprise  attack  are  recognised  and  the  inherent  right  of  self  defence  of  RN  ships 
or  British  merchant  vessels  under  their  protection  is  not  circumscribed  or 
prejudiced. 

( Parliamentary  Papers,  1986-7,  HC,  Paper  409,  p.  70) 


APPENDICES 


640 


UNITED  KINGDOM  MATERIALS  ON 


§ 

o 

Q 

O 

2 

s2 

Q 

w 

H 

2 

D 

w 

X 

H 

>- 

CQ 

Q 

w 

2 

O 

CD 

C/3 

H 

Z 

w 

S 

w 

w 

ex 

o 

< 

X 

< 

ex 

w 

H 

< 

X 

H 

X 


X 

X 

X 

OO 

OO 

OO 

OO 

O' 

O'  ^ 

O' 

0 

sp  X 

vP  rh 

N 

N 

N 

'S  T 

IO 

97 

_  u- 
_  O' 

12 

0 

o  . 

Z  £ 

CJ 


S  CD 

^  h 


k. 

c 

1—1 

3 

0 

x 

OO 

bs 

K 

as 

CJ 

O' 

.bo 

ID 

OO 

X 

r"H 

CD 

O' 

<3 

Q 

^3 

s 

«3 


£ 


o 


03 

CD 


o 

z 

c 

o 

c 

03 

c 

o 

CJ 

=3 

o 

X 

oS 

X 

7s 

G 

O 


.  ~D 

O  C 

Z  £ 
U 
c n  ^ 

h 


00 

O' 


.  -a 
o  c 
2  £ 
U 
c d  ^ 
h 


3 

o 

X 


CD 


3 

O 

X 


CD 


o-§ 

-  03 


2  ^ 

Q  -ti  o 

Q,  X 

'■£’  C/3  O' 

°  o  ~ 

03  x  4 

03  ^  • 

u-  -  00 
X  •£  N 


_T  C 
i—  cd 

o  o 

D 


cd 


’  i-< 

0 

03 

as 

a 

X 

a 

jS 

c 

03 

X 

p*~> 

0 

03 

u 

03 

X 

as 

1-1 

C/3 

-a 

O 

— 1 

be 

a 

1- 

h 


D  s 
1)  « 
u 

be  g 

<  -2 


o 

~  S3 

•*— 1  03 

S  Q 

£  ^ 
a  o 

— (  C/3 

Ft  ^ 

CT  c/3 

W  O 

a 

>>  1-1 

Oh 


.  T3 
O  C 

Z  £ 
O 

CD  ^ 

h 


00 

o 


X) 

3 

a 


o 

Z 


00 

O' 


•D  vO 

^  O' 

O 

Z  | 

%  o 


M- 

OO 

O' 

"I- 

OO 

O' 

T3 

03 

here 

been 

to 

OO 

p 

ID 

X 

(21 

*  » 
^  as 

X 

(N 

id 

N 

r-  x 

O' 

O' 

X 

3 

OO 

0  ^ 

O  x3 


I 

%  y 

»— 1 

Z; 


03 

o 

Z 


OO  CL 

OO  CL 

*  £ 

r- 

>> 

O  03 

O  03 

O  X 

OO 

u 

«  CJ 

HH  O 

0 

•  u 

•  CJ 

•  as 

3 

-  as 

X  as 

OO  Ih 

03 

Tp 

6  w 

-i* 

•— 1 

N 

(N 

X 

x 

0 

CD 

cj 


a 

CO 

Ih 

03 

X 

h 


be 

C 

as 

X 

u 

X 

X 


bC 

< 

C 

03  00 
03  10 

x  os 

O  M 


as 

G 
o 


03  X 

•S  TD 

2  S 


o  g  c 
u  .y  — 

O  M 
*e  u  cd 
2  3  .2 
Oh  C/3  -0 

...  03 

2  ^ 
C  0 
o  x  »- 

T3  gj 


03 


T3 

"O 

< 


3 

W 


o  o 
Z  c 
8  ‘5c 
o  ’C 
o  O 

Ih 

eu  £ 
S  § 
■Be 

I  o 
< 


3 

O 

X 


bD 

C 

’a 

3 

o 

a 

1 

T3 

O 

J3 

X 


03 

be 

c 


X 

w 


c 

o 

■4-> 

c 

03 

£ 

03 

03 

l- 

be 

< 


a 

o 

u. 

3 

w 


c 

o 

-o 

c 

o 

J 


O' 


CD 

03 

«s 

O 

>s 


as 

CD 


O 

Z 

03" 

£ 

o 

0^: 


c 

rx  o 


co  3 

^  ’n 


s  * 

.2  -Q 

<< 

03 

i~  x 

£  £ 
^  o 

c  “ 

ID  D 

£  § 
g  o 

C  tL 

.2  x 

o  T3 

03  03 


c 

_o 

J3 

O 

C/3 

03 

£ 

X 

X 

O' 


c 

£3 

T3 

03 

O 

c 

o 

c 

o 


> 

C 

00s 

O 

Lh 

0 

c 

03 

O 

CJ 

*T 

X 

a 

a 

C 

c 

3 

c 

0 

X 

-a 

c 

c 

ca 

X 

as 

O 

ID 

CJ 

75 

w 

as 

O 

G 

N 

O  X 
O' 

8  - 

P  T*‘ 


Oh  O 


X  u 


T3 

< 


c  °2- 

I— 1  ’T 


o  • 
^  U 

CD 

c  s 

03  ^ 

£  g 

1.2 
03  tl 

£  — 
5  o 

C/3 

03 

ro  QC 

OO  ex 
O' 


r-- 

N 

C 

o 


X  o 
.2  Cr: 


1  T3 

S  S 


c 

0 

2 

’> 

< 

"> 

CJ 


c 

o 

c 

_o 

c 

03 

> 

c 

CJ 


c 

03 

£ 

-a 

c 

03 


> 

c 

CJ  xc 

N 

as  (M 

C  ^ 


as 


N 


E  u 
S  x 

c  3 

<U  - 

•5  § 

2  | 

be  o 

c  w 

.3  03 

1  £ 
~03  ^ 
i—  ro 

00  Sc 

r-  2s 

O' 

1-1  c/f 

^  cx 
o  •- 
—  x 
O  CD 
o 

2  £ 

c  o 


-a 
c 

03  . 

£  * 
< 


c 

o 

be  T*" 
a/  00 


£ 

x 

c 

03 

£ 

<  ^ 

OO  ^ 

O' 


<2  I 

03  X 


£  g 
O  x 

TD  c/3 

W)  .. 

c  -2 

C>  ^ 

X  as 


C 


03  as 

•S  £ 


CD 

X 

C 

N 

N 

N 

OO 

"O 

OO 

OO 

OO 

0 

CD 

Tp 

03 

CO 

0 

0 

0 

CD 

*"* 

OO 

OO 

ID 

c 

03 

OO 

u 

O' 

O' 

OO 

be 

CO 

0 

0 

0 

0 

03 

X 

O' 

C/3 

0 

0 

0 

0 

G 

ID 

CO 

03 

N 

N 

N 

X 

u 

03 

6 

N 

C 

E 

O 

u 

O 

gj  .« 

(h 

-0 

r" 

T3 

be  x 

c 

Q 

C 

as  bC 

0 

X 

s 

O 

X 

g  i 

£  x 
0  ^ 

CO  eg 

CO 

CD 

«H— . 

03 

03  OO 

O 

X 

”3  00 

X  c 

as  as 


h 


£ 

O 


£  £ 


o 

CJ 

X 

c 


o 

X 


£  g 


-a 

c 

as 

£ 

£ 

o 

CJ 


CJ 


TJ 

c 

£ 

CJ 


CD 

as 

03 

u. 

h 

11 

CD 

h 


03 

CD 


O 

CJ 

P 


^  X3 

gj  C 

x  .2 

ied 

> 

03 

u 

as 

§  ^ 
0  ii 

2  ^ 

a 

a 

3 

a 

0 

C 

*->  O 

CO 

^  X 

CO 

G 

CO 

be  X 

■c  < 

03  ^ 

£  ° 

G 

O 

CO 

co 

C 

_o 

as 

2  | 

c  I 

gj  4— i 

C0 

£ 

C 

_o 

u 

O' 

c  c 

G  gj 

u 

,0 

as 

O  <N 

O  ~ 

<  > 

03 

ID  L- 

C 

£ 

Ih 

03 

l  ^ 

O  U' 

l_ 

X 

00  X 

O' 

O 

1 

7j  «*• 
G 

3 

c 

u 

03 

a 

as 

X 


INTERNATIONAL  LAW  1987 


* 

£ 


x 

cj 

X 


X 

3 

a 


o 

Z 


oo 

O' 


.  00 

o 

Z  £ 
CJ 
m  w 

h 


oo 

o 


6  n 

Z 

i  u 


*8 


X 

aj 

x 


X 

3 

a 


o 

Z 


00 

00 

o 


o 

z  £ 

U 
in  w 

h 


X 

3 

a 


o 

Z 


x 

3 

a 


o 

Z 


"O 

4) 

X 


X 

3 

a 


o 

Z 


x 

3 

a 


o 

Z 


r-  oo 

00  00 
o  o 


r-  ^ 
o 

o  "2 

% 


z  . 
%  o 


X 

C 


c 

Z 


3 

0 

0 

CJ 

CJ 

R 

c 

X 

c 

c 

cd 

Oo 

>> 

- — ^ 

00 

' 

00 

00 

a 

00 

00 

cd 

00 

0 

u 

c 

CJ 

CJ 

l— 

:o 

u  cj 

C  u 

0 

0 

CJ 

u 

CJ 

CN 

00 

0 

0 

*$■ 

CJ 

<£ 

6 

CJ  O 
•- — ^  t-»— 

N 

ro 

cd 

•4- 

N 

O 

-4- 

•7- 

00 

ro 

N 

06 

N 

r- 

oo 

o 


oo 

a 


oo 

o 


oo 

o 

X> 

x> 


oo 

a 

O' 

vd 


x 

N 


<3 

Q 

73 

K 

a 


oo 

o 


X 

C 

C 


X 

00 

O' 


c 

73 


X 

00 

O' 


X 

oc 

O' 


> 

Cj 

C 

CJ 

0 


X 

oc 

o 


73 

cd 


£ 

i-H 

cd 

Q 


00 

O' 


X 

c 

cd 

U 


oo 

O' 


a 


oo 

o 


00 

O' 


CQ 


X 


oo 

O' 


3 

C/3 


oo 

o 

o 

X 


00 

o 


X 

N 


3 

O 

X 


c/3 


S  U 
£  o- 


CJ 

•£  c 


~  -2 

oc  c 
C  co 

-  -  CJ 

Jd  X 

1j  Z’ 
u  r*o 

00  O' 

o  - 

—  CO 

^  _a 
c  x 

—  c/3 

O  c 


OJ 

X 


X  o 

^  c 

c  £ 

c  .2 

<  c 

.  0J 


CJ 

X 


Cj  o 


73 

C 

Cj 

£ 

< 


oo  U 
o 


c 

o 

U 

Cj 

X 


C  cd 
cj  «- 

E  ^ 
< 


cn 


Cj 

X 


a  z 

Oj  « 

X  g 


gJS 

C  t- 
Cj  O 


c  J2 

cd  n 

£f  & 


u 

Cj 

X 


73 

C 

cd 

Tt" 

N 

CO 

Cj 


< 

C 


~  X 

CO  rfr 

c  ? 

Cj 

E  rJ 

X  N 
C  * 

Cj  vm 
£  0 
< 


o 

o 


3  X 

<  c 

CJ 

O  £ 

CJ 

Cj 

£  & 
E  < 
E  T3 
fc  = 

-  cd 


a 

o 


•s  h 

0< 

co 

Cj  [— i 

X  W 

£  ^ 
£  & 

73  £ 

c  x 

cd  — 
co  cj 
Cj  -*-• 
0£  75 

Cj  C/3 


O 

o 

CJ 

X 


X* 

”  cj 

P  ■£ 

Cj  cj 
X  ti 


C  OJ 

Cj  ^ 

£  S 

c 

I-  X 

^  c 
o 

O  Oj 
X  > 


cd  £  Z 


a  o£ 

Cj 

-i-  -c  "o 

+-*  U 

c  o 
c  & 

'd 

o  o 

i_ 

a 


S  o 
< 


C/3 


a  « 


CJ 

a 

o 

u. 

3 

W 


a 

o 

u. 

3 

a 

CJ 

X 


c 

3 

£ 

£ 

■gp 

cd 

co  ^ 

Cj  X 

afg 

~  r- 

£  S 

JH  c 
.2 
cd 


° 

s « 

o  S® 

o  O 

u> 

a 


Cj 

X 

£ 


c 

Cj 

£ 

3 

CJ 

o 

Q 

o 

c 


0£ 

Cj 

a 


0£ 

C 


O  co 
X  ^ 
cd  X 

C  £ 
O  3 


C  C 
CJ  £ 


u 


O  ro 
co  00 
cj  a 

'2  <? 
3  -H 

£  N 

E  *8 

o 

u  £ 

C  ^ 
^  £ 
OJ  OJ 

a  clh 
b  x 
W  8 

^  a 

^  C 

«4-  CJ 

o  C/3 

CO  <*_ 

2  O 

eg  u 

C/3 

.  co 
cj  £ 

x  £ 

£  h 

OJ  „ 
I— I  CJ 

S  X 

<L»  - 
X  c 

X  o 
0£  c 
c  o 
o  •- 

E  c 

cd  g* 

.2  o 

8  <-> 

O  QJ 

x  a 
a  o 

a  Jr 
<r-  =J 

s  a 

Oj 

X  o 

C  X 
o  u 
*_  c 
C  3 

OJ  O 

E  CJ 

Us 

u  X 

oc  ^ 

< 


X 

J- 

cd 

a 

o 

CJ 


X 

3 

O 

Q 

c 

o 


c 

3 

£ 

£ 

o 

U 

c 

cd 

CJ 

a 

o 

u. 

3 

a 

CJ 


CJ 

cd 

r n 

u- 

Cj 

X 

£ 

CJ 


CJ 

X 

c 

_o 

c 

CJ 

c 

o 

u 


3 

h 


h 

Id 

C 

O 


OX) 

c 


ox; 

< 


CJ 

C 

o 

N 

O 

OJ 

X 

CJ 

JU 

'a 

CJ 

Q 

cd 

X 


C 

cd 

CO 

X 

3 

C/3 

C 

O 

O 

u 

o 

o 

u. 

a 


c 

CJ 

E 

cd 

CJ 

v- 

h 

oc 

c 


a 

u 

O 

c 

cd 

£ 

3 

X 

C 

X 

c 


o 

h 


OJ 

u. 

a 


c 

o 

c 

CJ 

c 

o 

U 


CJ 

a 


3 

a 


64 1 


or  Punishment 

Agreement  among  the  USA  and  the  Kingdom  of  Belgium,  the  Federal  Republic  of  Brussels,  11.12. 1987  11. 12. 1987  Not  yet  published 

Germany,  the  Republic  of  Italy,  the  Kingdom  of  the  Netherlands  and  the  UK  regarding 
Inspections  relating  to  the  Treaty  between  the  USA  and  the  USSR  on  the  Elimination 
of  their  Intermediate-Range  and  Shorter-Range  Missiles 


642 


UNITED  KINGDOM  MATERIALS  ON 


O 


O' 

vO 


00 

''t 

ro 


X 

N 

CO 


00 

o 


1)  73 

U-  Cd 

>  03 

l  £ 

f'  '£ 
00 

O'  S 


00 

O' 


S 

o 

Q 

O 

z 


Q 

H 

H 

z 

D 

w 

X 

h 

> 

03 

Q 

W 

Z 

o 

an 

in 

H 

z 

w 

s 

to 

w 

os 

O 

< 

►J 

< 

os 

w 

H 

< 

J 

m 


a 

Q 

■« 

c 

a 


<3 


u 

u 

0 

CJ 

CJ 

03  ^ 

'M 

O  W 

*u 

/— V 

TJ 

✓—V 

T3 

-0 

TJ 

_ _ s 

<2  2 

03 

OO 

03 

OO 

03 

OO 

03 

03 

03  3 

00 

pC 

OO 

x: 

OO 

pC 

OO 

pC 

X 

OO 

-a  £ 

O' 

73 

O' 

73 

O' 

73 

0 

73 

73 

0 

w 

X 

w 

3 

W 

X 

w 

3 

X 

£  ^ 
0 

00 

0 

0 

N 

0 

O 

3 

3 

T3  cd 

ro 

a 

N 

a 

N 

a 

•“> 

a 

a 

ro 

be  rz 

d 

2 

03 

>. 

6 

2 

03 

>. 

d 

2 

03 

>> 

o’ 

2 

03 

>> 

03 

>» 

d 

2 

C  Cd 

5  S 

C/D 

0 

C/D 

0 

C/D 

0 

C/D 

0 

C/D 

73  s 

03  O 

h 

2 

h 

2 

h 

2 

h 

2 

2 

h 

•4M  •  " 

£  « 

3  £ 

OO 

0 

OO 

0 

U' 

OO 

00 

0 

sd 

OO 

0 

OO 

0 

OO 

O' 

OO 

O' 

00 

0 

0 

0 

00 

N 

0 

o’ 

0 

0 

N 

rC 

0 

N 

rC 

vo* 

0 

J 

00 

vO 

JA 

"c 

X 

n 

(A 

"G 

7) 

3" 

0 

c 

00 
_  cd" 

N 

.2" 

c 

0 

-7-t 

c 

0 

•n 

voT 

"O 

c 

o' 

be 

cd 

id 

be 

r 

C/D 


•^3 

S3 

<3 


a, 

TJ 

C 


<  2 

8  £ 
CQ  D 
OS  X 
<  ^ 
«  u- 

Q  <2 

5  4-1 

<  C 

<T“  ^ 

3  E 

0  03 
Z,  03 

f-  *- 
Z  to 


S3 

3 

C>  _  _ 

G  <  < 


CQ 


T3 

C 

cd 

4) 

£ 

o 


c 

o 

73 

03 

X 

cd 

h 


03 

a 


> 

w 


c 

cd 

T3 


^  C 

£  -3 

c  a 

o  _ 


73 


o 

CJ 


o 

u. 

Dh 

td 

c 

cd 

C 

o 

o 

£ 

o 

J- 

Dh 

03 

X 


CQ 


3 

O 

a 

c /d 

G 

X 


* 

D 

03 

X 

4-> 

T3 

C 


CQ 

C 


c 

03 

£ 

O 

a  g 
£  c 

hj  o 

^  c a 
Q>  L* 

_C  v 

-5  CP 

be  i~ 

c  _2 

c  3 
fc  « 

8  § 

§u 
O  TJ 
00  C 
03  cd 


cd 

1- 

CQ 


X 

03 

Q 


CQ 

S' 

D 

o> 

X 

h 


X 

1) 

Q 

"cd 

u 

u- 

03 

£ 

E 

O 

CJ 


0 
j 

W  r  ^ 

CQ  CJ 


§G 


l-M  p, 

CQ  <, 


O  O 

Z  '3 
<+-  £ 
0  o 
be  a 
p  g  Q 

N  *-G  <-i_ 

2  *  0 
8  w 


u 

be 

_c 

’£ 

u.  ^ 

U  ^ 
c  °0 

o  <* 

o  ^ 

s  N 

o  6 
2  2 


c 

o 

J 


a; 

£ 

o 

o 

c 

c 

o 

73 

03 

X 

cd 

h 


03 

a 


c 

o 

cd 

X 

cd 

h 


x 

3 

o 

Q 


c 

cd 

T3 

’o 

> 

< 


c 

o 

J 


o 

J 


X 

3 

CL 

c 

be 


o 

Uh 


3 

O 

cd 

>« 


o  .s 
..  >- 
cd 


W) 


T3 

i  3 

03  CQ 


t  E 

03  O 

u  y 
<+- 

o  .s 

03  V 

73  ^ 

cd 

J=  ^ 
0  ^ 
u 
3 

a  c 

03  cd 
^  2 
1  M 

.5  be 
14  3 
u  03 

“o 
^  >> 
be  X 
.£  "£ 


03 

a 

o 

o 

U 

c 

o 

c 

o 


£ 

£ 

o 

O 

c 

’o 


be 

c 


c 

cd 

0 


2  2c 


03 

CUD 

C 

tu 

E 

03 

03 

< 

£ 

C 

03 

£ 

a 

cd 

O 

C 

03 

2 

Pi 

a 

03 

pC 

Z 

O 

O 

c 

03 

£ 

cd 

X 

O 

X 

l— 

< 

< 

0 

X 

0 

03 

03 

l- 

cc 

*o 

c 

cd 

03 

03 

Lh 

cc 

«-m. 

O 

X 

w 

£ 

u 

03 

U 

C£ 

W 

CQ 

< 

< 

u 

< 

c 

cd 

C/D 


JQ 

03 

Q 


x 

U 

S' 

D 

03 

X 

h 


x; 

03 

Q 

_"cd 

G 

u 

03 


O 

U 


CJ 

be 

c 


03  O' 
o  I** 

c  ^ 

8  2s 


o  o 
^  2 

O  c 

03 

03  P 

oc  £ 

C  03 
m  cd  u* 

3  -C  W) 
I  X  % 

u  W 


£ 

ju 

03 

u.  ^ 

0  03 

U  X 


ffi  be  L) 
Li  C  73 
a,  ‘c  2 
w 

QS 


u  c 

03  X 
03  Z 


W  C 
r  o) 


03  O 

-C 

t3  C 

^  Sf? 


73 


CQ 

x 


cd 

0 

>% 

U  73 
03  03 

a  x 

£  '8 

^  03 

—  03 

CO  C/D 
03 

£  S 

2  x 

73  q 

Mm  "O 

—  c 

cd  co 

^  73 

J  1 


■u  2 
g  u 
be  u 

’«  E 

73 
-4M 

c 

03 

£ 

8  '&£! 

u  3 

M  O 

n  j- 

u  " 

E  « 

«  00 

<e  =S, 
03  O' 

T3  - 
-£  >, 


X3 

cd 


£ 

O 


~c 

C/D 

c 


"cd  g 
03  .2 

c  ^ 
o  £ 

£  o 

|.S 

CJ  03 

c 

CCS 

C  Ji 

to  x 

03  -2 
u  .  — 
O  cd 

Ll,  > 
^  cd 


03 

X  X 


>, 


^  3 
X  .O 
T3  > 

03  £ 


a  Q 

3  c 

73  G 


^  ^  03 

O  tZ  be 
w  C  c 

^  g  § 
-  £  -c 

<  03  U 

7  03  X 

-  ir  U2 
X  to  w 
o  < 


03 

X 

£ 

o 

c 

Im 

03 

a 

cd 

CL 

"O 

C 


o 

U 


CJ 

c/d' 

h 


03 

C/D 


be 

.£ 

•3 

3 


«  <13  t: 


03 

a 


"O 

c 

cd 

£ 

£ 

u 

* 

D 


c 

c 

cd 

£ 

u  _ _ 

c  E  -s 

o  c 

-  <2 


73 

cd 

£  TJ 

03 

C  T3 
O  3 


INTERNATIONAL  LAW  1987 


643 


U 


E 

u 


"O 

-0 

-0 

X 

T3 

TJ 

D 

00 

D 

D 

D 

D 

D 

X 

00 

X 

00 

X 

X 

X 

X 

C/3 

O' 

CO 

O' 

CO 

CO 

CO 

CO 

— 

;X 

;X 

X 

X 

X 

' — ■ 

X 

' — ^ 

X 

X 

X 

X 

3 

co 

3 

CO 

3 

3 

3 

3 

a 

a 

10 

a 

a 

a 

a 

. . 

4_> 

4_> 

4_> 

D 

6  ■ 

D 

d 

D 

D 

D 

D 

Jo 

z 

Jo 

z 

Jo 

Jo 

Jo 

0 

CD 

4-* 

O 

C/3 

0 

0 

0 

0 

Z 

h 

z 

h 

Z 

Z 

Z 

z 

00 

, — ^ 

d- 

l-H 

N 

00 

c 

N 

c 

CJ 

£ 

CJ 

^ - v 

w  T3 

-0 

^  D 

D 

00 

00  X 

X 

O' 

00  co 

CO 

O'  x 

X 

s— ^ 

-  X 

X 

_ 

w  3 

3 

10 

co  a 

a 

0 

Z 

CD 

h 


O  (!) 

Z  * 

CD  O 

h  Z 


D 

>> 

o 

z 


00 

O' 


N 


> 

Cd 

N 

N 

cd 

u 

CQ 


X 

00 

O' 


o 

z 

c 

D 

£ 

D 

D 

u 

bC 

< 

x 

D 

Q 

o 

bC 

O 

CJ 


D 

X 


be 

C 


o 

z 


D 

bC 

_  c 

O  cd 

o  X 

Z  <-> 

o  * 
u  a 


00 

O' 


d- 

N 


X 

D 

Q 


x 

3 

CJ 

D 

D 

X 


X 

D 

a 

"a 

o 

t- 

D 

£ 

E 

o 

CJ 

_c 

S3 

u 

D 

o 

bC 

c 

‘E 

V-  / 

D 

U 

C 

o 

u 

CO 


X 

00 

O' 


D 

o  6 
Z  Z 


D 
bC 
G 

03 

<  X  ^ 

g  a  < 

d  a 


00 

O' 


c 

D 

be 

cd 

X 

c 

D 

a 

o 

CJ 


D 

bC 

C  «o 

s 

X  *- 
u  X 
*  ’3 
W  08 

TJ  ^ 
C  u 

Cd  03 

c  "3 
4$  3 
—  Z 

o 

o 

<  0 
*-  c 

s  § 

1  § 

X.  b£ 

Z  03 

W  03 

<+-  a 

o  z 
.2  c 

4-»  Cd 

C8  _ 

D  C 
X  o 

O  2 

Z  fe 


03  D 
W  X 


be 


oc 

O' 


co 

N 

J 

Cd 

D 

C/3 

o 

a 


“O 

C 

cd 

C 

_0 

o 

E 

o 

u 

a 

D 

X 


00 

O' 

r-  "1 
00  o 
O'  ~ 


O' 

N 


03 

a 


3 

0 

4-> 

be 

c 

i-> 

4_1 

4-> 

c 

‘5 

<  C 

D 

u- 

5  2 

03 

< 

2 

£ 

D 

D 

D 

O 

c 

0 

5  E 

Z.  D 

P  D 

w 

u 

Z 

z 

w 

I-. 

be 

u 

< 

03 

Q 

Q  < 

0- 

“O  c 
c  o 

03  "O 

c  0 

■is 

cd 

03 


Of 

c 

03 

X 

U 

X 

a 


c 


T3 

D 

X 


D 

C 

c 

cd 

X 

CJ 

D 

X 


X 

03  , 

h 

D 

X  ■ 
3 
O 

Q 

'-t- 

o 

D 


c  c 
§  O 

"O  c/3 

o  X 

>  03 

<  h 

x  ° 


c 

o 

c 

o 

"0 

c 

o 


03 

TJ 

D 

c 

b£ 


o  w  c/3 

'■*-  a  c/3 


c 

_o 

c 

D 

c 
o 
CJ 

D  03 

X  > 

~  a 

oc  — 

•S  s 

-o  <0 

c  a 

D  ^ 


a 

D 

X 


3 

a 

c 

o 


o  c/3 


a  t 

X  G-. 

£  w 

3  £ 

o 

a 


C8  _ 

-  X 
00  30 
o  O' 
Os  ~ 

~  vd 

N 

N  ^ 
N 

c  c 

O  03 


00 

O' 

O' 

O' 

7^ 


> 

D 

U. 

X 

a 


o 

Z 

c 

D 

£ 

D 

D 

1- 

OJD 

< 


C 

o 

X 

cd 

O 


x 

3 

a 

D 

a 


oc 

c 


o 

Z 


D 

oc  ^ 
c  1 
Z  §  00 
ox0' 

CQ  O 

3  x 
o  a 


00 

O' 

d' 

00 

X 

O' 

N 


c 

03 

a 


x 

D 

Q 


x 

E 

cd 

0 

a 

D 

D 

X 

h 


x 

D 

Q 


o 

CJ 


D 

CJ 

oc 

c 


D  X 
U  00 
C  O' 

o  ~ 


0  V- 

Z  z 


<  o 

ca  d 


OC  <d 

<  C  D 
n  cd  u 
°  X  W 
W  H  < 
s  X 

h  a 


00 

O' 


N 


a 


-o 

D 


D 

X 


X 

£ 

D 


O  <J 


D 


X 

>  0 

cd  a 

U  D 

o  & 


O 


OC  c 
c  •- 

E  ^ 

d  a 


D 


Q  0 


00  00 

O'  O' 

ro  co 
O'  O' 


D 

a 

cd 

“O 

3 


D 

a 

cd 

"0 

3 


a  a 


-0 

c 

cd 


O 

c 

_D 

O 

CD 


3 

u 


<+-  c 

o  .2 

C  cd 

X  0 
o  T3 

0  a 


03  « 

o  x 
2  2 
a  a 

U 

D  D 

a  x 

^  4—* 

T3 

C  C 
cd  '  ^ 

g  C 

.0  o 

4-»  ■  n 

o 

E 

O 
v-. 

a 

D 

X 


a 
< 
o 
z 

s  < 


D 

a 

o 

o 

O 

c 

o 


c  c  o 

D  D  c 

E  E  x 

D  D  O 

D  D  r!y 

u  u  a 

OC  oc  ” 

< 


00 

O' 


X 

3 

Q 


d 

D  N 

a  ? 


u-  T3 

-H  (D 

D  C 

X  .SfJ 

w  C/3 
c  CO 

W-  4-> 

'  3  11/3 

*c  c 
oa  4; 
7]  Q 


O  o 

u 

c  ^ 
D  G 
D  O 

g  o 

D  T3 

X  C 

4->  « 

I  I 

§  a 

D 

m.2 

^  D 
D  iV 
X 

^  c 

OC  O 
.£ 

3  § 

.£  ”d 

£  A 

D  C 

4-*  U- 

co  _r 
D  X 


Uh 

o 
o 

3  o  v- 
oa  v  o 
P  Z^  y 
p-  ^ 
w  c  x 

D  E 
Q  OC  - 
H  r  d 


Exchange  of  Notes  regarding  the  Status  of  the  Agreement  for  the  Regulation  of  Trade  Rome,  20. 1 1 . 1986/23.2. 1987  Not  yet  published 

in  Medicinal  Products  signed  at  Rome  on  21. 3. 1940 

Exchange  of  Notes  concerning  the  Status  of  the  Agreements  for  the  Regulation  of  Rome,  28.4/27.6.1987  Not  yet  published 

Trade  in  Medicinal  Products  (1907  and  1940) 


644 


UNITED  KINGDOM  MATERIALS  ON 


X 

X 

d 

d 

^ ^ 

^ ^ 

-- — ' 

^ — ' 

X 

O 

N 

rt" 

0 

X 

X 

ro 

CO 

X 

X 

CO 

co 

N 

N 

c 

c 

£ 

u 

£ 

u 

£ 

a 

£ 

u 

C 

U 

c 

0 

. 

X 

X 

O' 

X 

O' 

X 

D 

X 

CO 

X 

u> 

X 

O' 

t"* 

X 

O' 

X 

X 

O' 

X 

X 

O' 

X 

X 

3 

_ 

u- 

0 

(N 

a 

0 

X 

““ 

6 

6 

D 

6 

6 

d 

c 

z 

Z 

z 

z 

Z 

z 

n 

n 

O 

CD 

CD 

n 

n 

h 

h 

Z 

h 

h 

h 

H 

U' 

X 

X 

0 

0 

1— 

>— 

U' 

X 

X 

X 

x> 

X 

x 

7- 

r- 

O' 

O' 

X 

0 

X 

O' 

U' 

X 

»G 

10 

X 

O' 

X 

O' 

1-1 

0 

d 

d 

X 

3 

a 

O 

cc 


z 

D 

<D 

•5 

0  ST 

s  § 

C  hJ 
D  T3 
O  < 

o 

^  o 

<D  CD 

-C  'c? 


X  ^ 
C  w 
§  § 


be  O 
C  > 

£ 

<D  ” 

c  5, 

o  ^ 

U  CO 
CO  CS 
CD  O 

O  ^ 

Z  £? 

o  § 

C D  ’ 

CUD  cd 

C  X 


h 
co 
< 

O 

o 

>-  2 
^  °  C 


X! 

w 


o 

u 

Oh 

T3 

C 

ca 

C 

o 

o 

£ 

o 


5  £ 

<D 

<  CD 

*-  U 

^  bo 


i> 

00 

O' 


be 

< 


o 

c 

03 

-a 


Z 

D 


be 

C 


o 

z 


be 

C 


5  3 
►o  c. 
c  •  = 

Z  § 

o  _ 


03 


03 

c 


d  L> 

s  6 

<D 

a  S 
a. 2 
3  ‘ 


co 


03 
+-> 
_  c 

s  £ 

03  C 

•n 

%  a 
a  a 


x 


W  ^ 
x 


CD 
X  <03 

X  x 
m  s 

<D  D. 
X  x 

^  W 

M  r- 

C  x 

•  -H  co 

-a  x 

c 

CD 


CO  ^ 

cd  r- 


iD 

be 

c 


03 


5P  o 

<  ~ 

7T  c 

c  £ 

ti  >  *“ 


in  x 

»  § 

CO  r°s 

D  CJ 


O  ? 

D 

x  £ 

be  X 

•J  < 

X 

D 
O 


S.y 


D  D  X 
^  X  00 
D  Uh  XT 

£  w 

L.  yQ  O 

,3  00  - 
r-  £ 

*  E 

D 

•-  D 
C  i- 
D  0£ 

,  £  < 
O  _ 
■— >  D  nj 
C  03  U  2 
>-  .C  M  £ 

sc  y  < 

m  X 

3  w 


D 

CO 


Z  x 
<+-  H 

o  ^ 

cd  'O 

bo  9? 

C 

£ 

"S  S' 

X 

w 


c  T 
.2  | 

03  o 
■3  co 
C  d 

O  1 
£  — 
.£  c 
a  o 
a  *3 
3  5 
c 
<u 


-S  M 

co  a 

<U  Z 
■£  w 
M’S 
C  x 

X 

c 


X 


D 


X 

h 


X 

C  H4 

03  00 

be 

C  r- 


c 

Z 


O' 


3  ^ 
£  £ 
-*->  be 

c  < 
o  ^ 

U  X' 


u. 

be 

< 

D  C 

2  -2 
h  a 

D 

_o 

0 

U 

D 

ca  a 

> 

o' 

O 

a  ^ 

D 

CO 

X 

c 

03 

-< 

x  co 

W  CO 

0 

CO 

D  cd 

x 

be  <2 

.£  D 

x  52 

C  D 


X 

00 

o 

r- 

,  O' 


X 

c 

03 

be 

_c 

x 

c 

D 

£ 


D 


O 

X 


c 


D 

X 


x 

W 


c 

D  ^ 

o  £  x 

Z  S  22. 

S-  £  ^ 

0  be 

D  <  S 

be 

C  ' - '  4-> 

"  Cl)  r- 


00 

d 


00 

d 


N 

£ 

u 


(N 

£ 

o 


x 

3 

a 


o 

Z 


oc 

cs 


z 

cn 

h 


u- 

00 

O' 


■7 

c 

Z 

in 

h 


X 

O' 

r>* 

l-N 

X 

X 

X 

O' 

O' 

co 

co 

CO 

10 

O 

X 

CO 

*-■ 

d 

0 

> 

« 

D 

’  u. 

03 

be 

be 

cd 

c 

c 

c 

0 

C 

73 

73 

< 

J 

X 

X 

O' 

cd 

o 

Z 

c 

D 

£ 


be 

< 

X 

D 

Q 


x 

03 

S 

z 

D 

D 

X 

be 

c 


Z 

cc  3: 
<  0 
CJ  D 

<  c 
2  o5 

Q  D 

<  X 

S  X 


N 


£ 

D 
D  • 
u.  O 
be  x 
<  ^ 

^  22 
OS  - 

73  r- 

D  C 
U  D 

•>  £ 

in  »- 

CJC 
03  <, 


D  ^ 
>  03 

X  X 

|§. 

D 

be  d 

•  —  > 

X  ^ 
c  ^ 

D  c/^ 

E 


D 


D 

co  r 

Jt 

Z  -a 

t*.  D 

0  x 

fl)  c 


_  be 
>  c 

^  03 

<  X 

—  D 

<  X 

s  w 


03  03 

5  c 
.2  o 


c  c 

D  5 

£  £ 
-2  D 

£-  *0. 
£■  a 

^  :n 


X  .2 

u- 

co  ti 

a 

X 

W  X 
X  ^ 

co  x 


X 


X 

D 
.  X 


c 

X 


c  ^ 
c  c 


D 

X 


z 

r' 

X 


d 

*->  Q\  Q- 


C  C 

D  D 
£  £ 


r  oc  tu 

u  <  < 

W 


INTERNATIONAL  LAW  1987 


645 


Li 


CJ 


00 

O' 


N 

X 


Z 
c n 

h 


£ 

cj 


00 

O' 


<N 

X 


Z 

C/3 

h 


'  ' 

O 

OO 

O 

CO 

N 

■-H 

0 

X 

N 

N 

m 

OO 

N 

CO 

(N 

E 

£ 

E 

r“ 

• 

£ 

£ 

CJ 

u 

O 

E 

£ 

CJ 

u 

' — 

v — •• 

' — ' 

U 

CJ 

33 

, — , 

^ — s 

^ — s 

s — ' 

— ^ 

^ 

, — ^ 

04 

L- 

OO 

^ 

, — ^ 

r^* 

OO 

X 

OO 

OO 

OO 

OO 

OO 

OO 

OO 

73 

O' 

O' 

0 

OO 

OO 

0 

O 

’  T 

l-« 

t-H 

— 

0 

0 

M 

X 

' — ' 

S — 

' — ' 

>— 1 

HH 

^ 

3 

O' 

N 

' — ' 

w 

10 

O 

a 

10 

N 

10 

VO 

N 

04 

6 

d 

d 

d 

d 

d 

d 

>h 

z 

Z 

Z 

Z 

z 

z 

z 

O 

in 

tn 

c n 

cn 

in 

m 

m 

Z 

h 

h 

h 

h 

H 

H 

E- 

OO 

OO 

O' 

O' 

O' 

OO 

X 

O' 

rC- 

A; 

O' 

O' 

"H 

© 

r- 

Q 

- 

N 

Do 

33 

V 

14 

CJ 

2 

$ 

c 

0 

© 

cc 

CUD 

0 

CJ 

A/ 

c 

C 

33 

© 

C 

X 

14 

X 

nJ 

J 

2 

OO 

OO 

O' 

O' 

HH 

X 

J, 

X 

OO 

oc 

X 

04 

OO 

OO 

X 

O' 

r-' 

£ 

O' 

O' 

cd 

10 

X 

N 

04 

04 

O' 

O' 

c 

VO 

N 

3 

Cud 

cd 

3 

Cud 

cd 

z 

'c 

VO 

N 

06 

cd 

53 

0 

33 

CO 

73" 

0 

0 

33 

X 

04 

14 

c 

CUD 

C 

cd 

X 

X 

c 

cd 

O 

h 

h 

J 

“S 

© 


s 

2 

© 


£  £ 
-2  £ 
cd 

^  u 
w  CUD 

l< 

s  is 

C  « 
£  cd 

J  S 

a  g 
3  .2 
c r 


73 


Cd 


14  c 

m  S4 

■c  £ 

*->  14 

cd  — 

a  g- 
x  a 
w  rg 


x 

h 


O' 


£ 

04 

14 

l— 

CUD 

< 


« z 


00 


33  X 

c  .2 

04 

£  5 

co  X 

j- 

04  04 

t  h 

o  w 

l-  . 

w  r  ^ 

04  g'  N 

_  c 

-  Z 

2  L_  C 

©  o  04 

d  M  |  * 

>  C  <u  ~ 

^  CO  1-  r^» 

<  x.  5  £ 

—  cj  <*  _ 

<  X  ^ 

S  W 


04 

X  cud 
~  < 
CUD  _ 
C 

•3  | 

c  -2 

a;  co 

§S 


o 

;  Z 


o  > 

Z  fe 

u_.  (X! 
O  73 

2 

CUD  73 

c  Jr 

CO  J4 

w 


1>  C 
X  O 
•*-'  33 
33  c 
C  © 
co  X 

g  ^ 

X  33 
co  14 
*  C 
co  m 

h  *55 
a/  a/ 
X  £ 


C  x 
co  co 

33  X 


X 

73 

'jj 

73 

•u 

< 

U 

04 

cd 

73 

cd 

04 

O' 

04 

X 

X 

u> 

73 

04 

3 

L 

04 

c 

04 

L 

X 

Of. 

C 

a 

X 

X 

6 

£ 

14 

04 

X 

c 

1/ 

a 


a i  ^ 

£  c 

04  O 

04  .— 
M>  | 
<Cd 

04 

X  co 
*->  u 

C/3 

GAftT 

c  ^ 


r- 

O' 


04 


C/3  O 
JH  g 

<  o  _ 
d  o  Cu 

<  J- 

2  X 


X 

04 

Q 

o 

cj 

’x 

04 


* 


04 

X 

h 


x 

04 

Q 


o 

CJ 


U 

t)C 

c 


04  X 

o  OO 

C  O' 

O  HH 
O  W 

73  N 


o 

u 


r- 

°  £ 

£ 
04 


X 

04 

Q 


£ 

o 

U 


a 

CUD 

C 


04 
CUD 

C  04 
,  CO  I- 

-  x  sp 

X  o  < 

w  X  ^ 

s  w 


o  M 

^  c 

y  « 

o  X 

05  o 
O  X 

2  W 


33 

o 

o 

O 


co 

u 

lo 

c 

o 


33 

c 

o 


33 

C 


04 

X 


D  * 

CJ  X 

c  ? 

04  ^ 

CD  OO 


04  O' 

£  x 

r1  ri\ 


oc 

<  O' 

<u  Z 
■B  § 

I  § 

•5 

c  c 
fc  o 

£  ^ 
CO  4— 1 
CO 
73 

C/3  04  -O 

Q  o  oj 
Z  C 
<  ZC  be 
^  u-  w 
B  O  __ 
W  T3 
*  i*  co 
P  bp  o 
w  £  OC 

Z  X  >. 

s  ^ 

H  W 


CUD 

<  33 

04 

%  c 

X  be 

’c/3 

be 

r  w 

-3  *c 

c  o 


CO  04 
73  H 
S  04 

o  > 

2 '5 

t4-  04 

o  a 

73 

04  04 

CUD  >- 

C  »- 
co  -r\ 
X  ^ 
o  ^ 

W 


X 

h 


c 

c 

< 


X 

04 

Q 

lo 

o 

l 

04 

£ 

£ 

o 

U 

c 

£ 


OO 

O' 


m 


04 

u 

o 

CUD  V 
C 

’£  c 


CUD 

< 


O  X 

v  ^ 
^  Q 

^  u 
O  o 
CUD 
04  X 
CUD  ^ 


X 

OO 

O' 


C 

O 

'73 

CO 

> 

W 


o 

Z 

c 

04 

£ 

04 

04 

\- 

CuD 

< 

X 

04 

Q 

2 
’  u 
04 

M 

z 

£ 


CUD 

C 


o 

c 

o 


c  ^ 
c3  O 
c  _ 

O  CO 

■3  •*-' 
co  ’  Cl 
X  co 

p2  U 


x 


<  h 

04 

X  O 

X  4-* 


<  c 

05  ^5 

frj  ^4—, 

C3  0 
2  X 

z  w 


04 

a 


04  X 
04  X 
hr  ^ 


0 

C 


INWtUVrtI  ,  i*  ,  , 

Agreement  on  Early  Notification  of  a  Nuclear  Accident  and  Exchange  of  Information  London,  24.1 1.1987  INot  yet  published 

concerning  the  Operation  and  Management  of  Nuclear  Facilities 


Exchange  of  Notes  concerning  the  Extension  to  the  Cayman  Islands  of  the  Agree-  Panama  City,  14.4/3.6.1987  TS  No.  60  (1987)  (Cm.  275) 
ment  for  the  Promotion  and  Protection  of  Investments  signed  at  Panama  City  on 
7.10.1983 


646 


UNITED  KINGDOM  MATERIALS  ON 


NH 

X 

X 

N 

N 

N 

d 

d 

d 

LO 

0 

0 

X 

LO 

00 

ro 

ro 

N 

c 

c 

N 

N 

£ 

O 

CJ 

C 

CJ 

£ 

u 

£ 

u 

v—» ' 

00 

0 

00 

00 

O' 

00 

00 

0 

AJ 

03 

X 

73 

TC 

00 

0 

00 

O' 

^2, 

•-✓ 

w 

x 

1-1 

X 

X 

N 

N 

3 

a 

** 

d 

d 

d 

03 

d 

6 

Z 

Z 

Z 

Z 

Z 

C/D 

C/D 

C/D 

0 

C/D 

C/D 

h 

h 

h 

Z 

h 

h 

lO 

N 


r^ 

00 


O' 

“0 

-0 

-0 

IX 

03 

03 

03 

s-^ 

JZ 

X 

X 

- 

73 

73 

73 

0 

3 

3 

3 

Z 

0 

a 

3 

a 

3 

a 

c 

4_l 

4_j 

03 

03 

03 

03 

"0 

>1 

>, 

03 

£ 

O 

O 

0 

C/D 

z 

z 

Z 

00 

00 

O' 

X 

X 

O' 

00 

I-1 

00 

O' 

00 

00 

00 

0 

0 

O' 

O' 

O' 

00 

00 

IX 

00 

l“" 

I-1 

*■* 

O' 

rn 

O' 

to 

X 

X 

X 

00 

X 

N 

00 

£ 

ro 

CO 

O' 

N 

N 

6 

to 

to 

L 

CO 

CO 

to 

N 

00 

- 

J 

X 

X 

i 

N 

3 

- 

c 

c 

N 

_  d 

.2 

3 

c 

C/D 

CO 

0 

0 

uT 

’  c 

’  c 

X 

0 

73 

T3 

TJ 

co 

0 

0 

X 

"0 

03 

CO 

§ 

C 

0 

J 

c 

0 

LC 

CO 

Q 

u 

> 

4-1 

03 

> 

0 

0 

3 

c 

0 

J 

Dar 

00 

o 


O 

N 


c 

< 


gd 

< 


c/d 


03 

JZ 


0) 

h 

O  T3 

*-*  03 

0/  'U 
U  C 

'Zj  03 
°  £ 
&  « 

J.  a 


M  £ 

■  5  O' 

£  ~ 
co  *-• 
u 

-O  ~ 

•ti  c 
£  o 

C/3  CO 

u  a 
c 

CO 


O 

z 


□  ^ 

►X  CJ 

x  x 

£  w 


s* 

CK)  TJ 
C  O 
C 


GC 


O 

u* 

CL, 


<u 

CC 

"O 

c 

co 

c 

o 

o 

6 

o 


0/ 


c 

<u 

°  E 

Z  03 


cud 


c 

o 

c 

o 

T3 

c 

o 

h-3 


c 

W 3 


C/D 


O 

C/D 

C 

O 

G 

O 


> 

c 

o 

CJ 


Cud 

_c 

"0 

c 

03 

£ 


03 

o 

z 

VM  00 

o  ^ 

W  O 

13  HH 
0£  ■ 
c  ~ 

co  ^ 


£  < 


< 
o 

H  S 

§  « 

a.  W 


X 

00 

O' 


o 

z 

+-» 

c 

1) 

£ 

03 

03 

t- 

CuC 

< 

JZ 

03 

Q 


CuC 

03 

c 

03 

C/D 


cue 

G 


o 

Z 


03 

j  SP 
<  £ 
o  2 

w  ^ 

z  y 
w  fS 

C/3  W 


c 

03 

£ 

03 

03 


03 

"5  5 


c 

03 

£ 

03 


'■mj  __ _ _  ^  GC 

<0  C/D  < 


G£ 


73 

03  OO 

zz  o 

03  ~ 

JZ  ^ 

y  c 

C/D  G 


0;  03 

£  £ 

C/D  "g 

-a  — 

•rj  <U 

03 
03 


C/D 

73 


5  C/D 

o  | 

03  ^ 
Sm  03 

C  ^ 
.  3  »- 

c  to 

03 


£ 

C0 

73 


03  03 

+-» 
o 

o  S 


> 

o 


73 


03 


c 

o 

‘Z  03 
cs  X 

G  £ 

03  03 

6  C/D 

03  w 

1.1 

3  ' 


C/D 


CO 


OQ 


CO 

a 

03  * 

x  w 

^  x 
Cud  2 
_C  £ 

c  m 

u  aj 

E  £ 

CO  I 

73 

03  M 

I? 


h 


03  C/3 

X  c 

~  O 

_  c/c 

“O  U 
C  £ 
co  Q-i 

C  T3 

O  « 
.5  73 
+-»  CO 
CO  03 
X  03 
CO  03 

h  Q 


03 

S 

3 

O 

Q 


cue 

c 


o 

_  00 
o  o 

73  ^ 

«  o 


73  00 

w  c 
c  0 
o  c 


CJ 

>T 

03 

c 

CO 

a 

a 

c 

0 

0 

3 

’0 

> 

CO 

h 

£ 

a 

X 

W 

3 

C/D 

3 

< 

0 

03 

£ 

73 

CJ 

03 

4-> 

_c 

03 

0 

4-1 

X 

CJ 

CJ 

03 

r" 

73 

CO 

O 

lx 

lx 

a 

Cfl 

03 

03  , 

C  co  X 

co  iJ  O 

X 
X 
U 

o 
cJd 

c 


cx 


S  g 


C  -C 

o 


cue 


c 

03 

> 

c 

o 

O 


tT 

C  5 
°0 


73 


C/D 


5  c 

w 

03  T3 

cO  C 

■*-*  cj  cO 

Cue  -22  73 

.£  ^  8 

"O 

c 

03 


c 

co 


C  *“ 

£  .0 


03 


03 

h 

03 

p 

O 

CO 

4-1 

JZ 

OC 

GC 

— — 

u 

X 

X 

__ 

c 

G 

C 

C 

03 

Z 

c 

0 

03 

s. 

*— 1 

CO 

X 

O 

X 

00 

O' 

CO 

-C 

0 

X 

lx 

CUD 

< 

00 

O' 

w 

Q 

u 

> 

03 

> 

G 

O 

CJ 

0 

0 

)_ 

03 

U 

a 

-0 

c 

CO 

W 

W 

C/3 

u 

a 

O 

00 

O' 


o 

Z 

c 

03 


Ci£ 

< 


Q 


c 

co 

N 

c 

co 

h 

Z 

D 

03 

X 

GC 

c 


o 

Z 


< 

-  cud 
Z  c 

<  CO 
N  X 
Z  <-> 

<  X 
H  W 


03 

a 


*  o 
00 
o 


13  C 

K  § 

<  S  N 

^  >  O' 

03  W  - 


^  co  S 
c 

1S| 

fc  o  g 

I 

CO  O 


o  > 

z  a 

^  CL 

°  03 

03  S 

GC  ^ 

5  ^ 
?  c 
u  68 


c  ” 

03  TJ 


03 

C 

be 


CO 

o 


X 

w 

C 

CO 


r03 

o  h 

>2  o 
-Q 


a 

TJ 

C 

CO 

03 

£ 

o 

o 

c 


13 

_  03 


c  g 

03  0*  ^ 

.  c  T3  CO 

w  u  o  E 

H  < 


Exchange  of  Letters  amending  the  Public  Officers’  Pensions  (Uganda)  Agreement  Kampala,  29.10.1987  Not  yet  published 


INTERNATIONAL  LAW  1987 


647 


£ 

U 


00 

00 

O 


0 

2 

zn 

h 


'o' 

ro 

S' 

S 

s 

O' 

0 

00 

ro 

0 

N 

-* 

N 

E 

E 

E 

E 

£ 

£ 

CJ 

U 

u 

U 

u 

u 

' — ' 

’s— ■' 

' — ' 

' — ^ 

X 

X— N 

X - s 

X - s 

X 

X 

X — s 

X - V 

X 

, — , 

X 

OJ 

OJ 

OJ 

a; 

OJ 

X 

00 

00 

00 

X 

X 

00 

00 

X 

00 

x 

73 

O' 

O' 

O' 

73 

73 

O' 

O' 

73 

O' 

2 

•  ^ 

M 

M 

t-4 

•  •— 

’  ^ 

HH 

•_ 

• 

X 

'W 

W 

' — ' 

X 

X 

w 

X 

X 

3 

N 

N 

3 

3 

O 

O' 

3 

X 

a 

m 

fO 

a 

a 

N 

N 

a 

'3' 

a 

4-> 

+-> 

OJ 

0 

6 

0 

OJ 

OJ 

6 

6 

V 

d 

OJ 

>> 

2 

2 

2 

>. 

>> 

2 

2 

>• 

2 

0 

c n 

c n 

c n 

0 

0 

zn 

zn 

0 

c/: 

0 

2 


h 


2 


2 


h 


2  h 


2 


o 

ro 

d 

N 

£ 

o 


00 

O' 


6 

2 

C/3 

h 


00 

O' 


x 

c 


00  00 

O'  o 


o 

§ 


00 

o 


00 

o 


X 

T- 

00 

0 

00 

00 

r- 

00 

r- 

0 

0 

00 

0 

00 

"■J 

0 

■“I 

0 

0 

fO 

00 

00 

LO 

’T 

Q 

00 

X 

0 

0 

d 

N 

00 

(N 

ro 

X 

10 

s 

J 

c 

c 

c 

X 

X 

c 

M 

N 

0 

0 

0 

0 

•' 

be 

be 

be 

- 

»• 

be 

c 

C 

C 

c 

c 

c 

c 

0 

0 

0 

0 

CJ 

X 

X 

X 

X 

X 

X 

X 

73 

0 

§ 

c 

0 

X 

73 

cd 

73 

cd 

73 

cd 

c 

0 

X 

c 

0 

X 

73 

cd 

£ 

1 

00 

o 


(U 

F-  CC 

w 


N 

00 

o 


OJ 

zn 


Cd 

u 

3 

3 

u 

X 


CJ 

3 

x 

w 

o' 

X 


P3  C/3 

o 

a-  o 
w  x 

K  ^ 

E-  E 


-  r0 

2  o  c 

CJ  £ 

o  « 


c 

o 

E 

_oj 

a 

a 

3 


be 

_C 

-5 

c 


"3 

o 
o 

c  i- 
0  be 

^  < 
£  x 

£  1 

OJ  > 


X 


CtC 

c 


be 

< 


X  &£ 

w 


c 

V 

o 

I 

o 

X 

X 

c 


E 

o 

u 

* 


CJ 


X 

£ 

w 


c  x 

'5  “3 

cd  C 
.2  « 
c  c 
3  o 

£  -3 


X 
c 
aJ  ^ 

u  X 

Q  ^ 

o 

oj  X 
X  ~ 


<u  *c 

£  a 


U  c 
o  o 
x  TJ 
~  c 
I-  o 

£  J 


o 


D- 


cd  O 
3  > 

3  £ 
>  o 
^  a 

qj  73 

x  £ 

be  «? 
c  .£ 


D 

*3 

C 

(33 


a 

x 

X 


•3 

3 

c/5 

t+_ 

o 

IE 

S 

x 


o  2 
x  -£ 


c  o 

0  o 

4—>  CJ 

c  c 

OJ  o 

£  IS 

aj  c/3 
a;  o 
»-  rX 
OjC  ^ 

c 


c  11 

E  x 

it  -M 

E  <*- 

M  0 

< 


Z  " 

1-  -T3 

U  £ 

o  E 

V|-  Cd 
73  X 

cd  r; 

>  -3 
<+-  % 
°  c 
c  £ 
.2  £ 
Jj 

11 
<,  73 

X  * 
- 

C  cd 
O  L* 


c 
o 
O 

73 

£ 
u 

< 

be 
C 

c  •£  ’£ 


o 

£  ~ 
o  o 
o  x 

&  £ 
<  o 

sO  ^ 
00  "3 
O  C 


X  o 

03  X 
u-  u 

2  3 
a  cu 

0  EE 
o  3 

CJ  "o 
be  cd 

C  O 

c 

L  L 

o  o 

O  c^_, 

c  o 

o  cj 
O  cd 

^  a 
c  zn 

E  fc 
8  | 
be  ^ 


< 

X 


o  2 
0£  X 

C  £ 


X 


be 

C  03 
3  ^ 


C 

o 

73 

O 

o 

2 


o 

CuC 

c 

cd 

X 

o 

>c 

X 


X 


£ 

o 

o 

u 

Cud 

< 

c 

o 


o 

a 

o 

o 

U 


o 

o 

a 


£ 

o 

o 

v- 

C£ 

< 

c 

o 


o 

a 

c 

1 

c 

U 


C  8 
O  X 
cj  cd 

CJ 

73 

fc'g 

03 


[Jh 

O 
c n 
w 
H 
< 

^§3  0 
Q  £  X 

w  2  ^ 

t  ’o  O 

Z  x 
P  X 


o 

73 

X  ^ 
o  ” 


X 


£ 

o 

o 

V- 

bc 

< 

c 

o 


o 

a 

o 

o 

U 


c n 


o 
X 

x  ES 
o  x 

M  «  E 
c 


73 


E 

o 

o 

J- 

CuC 

< 

c 

o 


a 

o 

o 

U 


X 

cd 

cd 

cd 

cd 

_b£ 

2 

2 

z 

z 

c5 

«  73 

cd 

cd 

cd 

C 

be  "3 

be 

be 

be 

O 

c  £ 

c 

C 

c 

x 

x 

•  i-t 

•rr  73 

x 

CJ 

2  2 

3 

I— 

3 

3  ? 

3 

OJ 

CJ 

*— ■  C 

X. 

73 

w.  X  c/3 

X 

OJ 

x  ^ 

X 

73 


c 
8  c 

73  toe 


< 

o  o 
X  ~ 

W 


o 

o 

U 

CuD 

< 


be  <u 

S  ■£ 

o  2 

X 

X 


c 

03  C 
£  « 
»  £ 
o 


73 

so  be 
0  3 


U 
o 

X  CUD 

^  c 

be  '■ 

c 


CuC  O 

3  X 
Jr  o 

Q  £ 

X  m  cd 


X  3 

73 


OJ 


S  T3 

g  O 
o  cd 
X  'a; 

2  E 

CuC  o 
c  X 

cd  ^ 


2 

c 

o 

c 

o 


be  tj 
.£  > 
"c  13 

h  cu 


O  C 
<v 

c  > 
o  c 
X  o 
fi  O 

V 

>  (V 

o  1 
U  •- 
zfi 

^  <U 

Cud  r 
.£  ^ 
C/3  OC 

.  o  •£ 

X  x 

c 
c 


o 


3  «- 

t-t-  0 


OJ 
•-  £ 
o  ^ 

x  3 

K  2 

q3  O 

^  x  00 

O  2 

‘  X 


> 

vu 

> 

1) 

C 

c 

0/ 

J 

X 

73 

OJ 

J 

cd 

L. 

l_ 

0 

2 

0 

<+- 

x 

OJ 

O 

’  U- 

m 

O 

00 

0 

C  CJ 

X  ^ 

73 


0  C 
be  o 

o  S 

X  ^ 

X 


OJ  73 

0£  X 
£  £ 
■S  5 

X 

X 


648 


UNITED  KINGDOM  MATERIALS  ON 


N 

d 


o 

N 


£ 


TJ 

03 

X 


X 

3 

a 


o 

2 


X 

3 

a 


o 

2 


£ 

U 


00 

O 


vO 

o 

2 

CD 

h 


"O 

03 


X 

3 

a 

a> 

>. 

o 

2 


x 

3 

a 


o 

2 


vO 

O' 


£ 

CJ 


00 

O' 


c 

2 

CD 

h 


o 

O' 


CJ 


oo 

O' 


c 

2 

CD 

h 


O' 

N 

£ 

u 


o 

2 

CD 

h 


N 

£ 

cj 


00  00 

o  o 


o 

2 

CD 

h 


X 

3 

a 


o 

2 


"V 

o> 

X 


X 

3 

a 


o 

2 


a 

Q 

K 

<3 


SI 


"X3 

K 


o 

o 


r- 

00 

o 


c 

o 

ID 

C 

o 

d 


< 

u 

2 

w 

S 

< 

Uh 

o 

c/3 

w 

H 

< 

H 

C/3 

Q 

w 

H 


toe 

< 


be 

c 


C  3 

o  “ 


o  ^ 
Z  c 
^  2 
°  £ 
03  C 
OX)  »- 

c  « 

cd  d 

X  & 

oO 

W 


oo 

o 


c 

o 

S) 

c 


Cd 

£ 


c 

o 

cj 

-a 

c 


03 

h 

c 

cd 


-a 

c 

x  -2 

C/3  CJ 


OQ 


cd 

0 

o 
£  M 

J--  13 

tie  Q 

|g 


c 

o 

U 


S>  CD 

5  T3 

u  £ 

X  03 

« 


00 

o 


N 

C 

o 

s 

c 


£  b  n  m' 
2  £  \o  tie 
£  w  O  3 
>>  c  «  ±- 

03  £  H 

u 

03 


03 


be  '■ 
C  r 


03 

U 

c 

o 

cj 

03 

u 

03 


Cue  .CJ 

“  I  o 
■S  Q  “ 

—  03 

3  .£ 

03  -*-1 

03  O  _ 

CJ  c 

u  o 

s.z 

0  c 

T3  0 
^  03  c 
03  03  .£  ■ 

^  ’S  C  CJ 

dc  03 

°  _r  >  n 
ei  o  o 

X  be  03 
03  C  7Tr  03 

x  -s  £px 
W  -22  £  ^ 
03  S3  CD  W> 
-C  .  cu  •£ 

^  “  -a 
c 


c 

o 


> 

c 

o 


toe  tj 

.5  '$ 
■g-o 

9. 


03 

£ 

03 


X  i>  ~V  g 

u  c  £  o 

s  .is 


£  6 
X  cj 


03 


03  £j 

u  « 
o  E 


O 

-t-H  I-  r4- 

n  CLh  00 

.  03  O' 

•r  ^ 
j* 

•r;  >»  vO 

o  ^  n 


X  ^  o  ^  ^ 

2  -TJ  T3  Xi 

^  C  03  ^ 

f)  ^  03 


S  C 
O  ca 


03  03 

toe  T? 

c  c 


2  cs  Jr 

f"  ' —  03 

x  ^  “ 

w 


a  £  « 

°  c 

0>  £  HH 

U  «  vO 
O' 


O 


h 

"  00 
_Q  t" 
3  O' 

o  “ 
Q  ^ 

v»-  00 
O  r- 


03  O 

c  » 

b  03 

|  is 

OJ  OS 

■S  -a 

03 

^  c 

03 


^  1-h 

e  a 

03  c/3 

£  c 
&  2 
<  h 

03  U 
-C  ’  Ot 


be . 
c 


J  ~0 

. .  c 

*o  w 


O  J3 


No 

w  d  ^ 

ZOO 

m  L. 

>  Ph 


00 

X 

X 

O' 

00 

00 

00 

00 

O' 

O' 

o 

o 

r- 

*-« 

•- 

O' 

O' 

O' 

ro 

ro 

N 

6 

o 

O 

o 

03~ 

~0 

cd 

ro 

rn 

l-t 

cd" 

cd" 

cd" 

cd 

X 

X 

X 

_x 

-2° 

cd 

C/3 

cd 

CA 

cd 

CA 

cd 

C/3 

*03 

3 

3 

3 

3 

PQ 

d 

d 

d 

d 

c 

03 

£ 

03 

03 

U 

CUD 

< 


> 

JH 

"2 

o 

oe 

3 

D 


_Q 

03 

Q 


£ 

o 

U 

_c 

£ 


U 

c 

o 


o  ^ 

2  Cd 

C+H  00 

<  °  J 

>  o) 

J  c 

w  C3  j 

o  x  O 
O  u  z. 

ox 

>  w 


c 

03 

£ 

03 
03 

“oT  00 

o  O' 

c  ~ 

03 

i  £ 


C  <d 
O  03 

y. « 

X3  03 

I  c 

03  ca 
N  3 
w  c 

03  •- 

.£  c 
>  o 

CD  X 

«2  ^ 
03  • « 
03  X 

03  r- 

£  I 

oS 

03  03 

X  .w 

t3C  U 
C  03 
■x  CD 
T3 

r*  03 

fe  2 

£ 

03 


.2  £ 
X3  J5 
£  N 

03  w 

N  c 
^  .2 

C  03 
O  +-• 

1 

£  jz 

J  a 

S'" 

3  03 

A  1 


CD 


03 


03 

7  03 

2  x 

<+H  L_, 

o  C 

be  ^ 

<  g  ~ 

|l  ? 

N  W 


03 


CJ 


C 

03 

2  ft  3 

r  C 

^  £  ‘rj 

o  §  c 

03  C  r£ 

be -^3  CJ 
C  c  X 
03  o  O 

-c  cj  -2 
u  Sc  s 

w 


£  'n 
£  d 

£  z 

IS 

"IT  oo 
u  o 

c  - 


3 

c 

c 

o 

u 


03  w 

.2  a 
h  x 

03  W 

a  J- 
x 
W 

■s  ca 

'2  i)  . — , 

'C  J=  u 

cq  h  - 

^  OO 
01  o  ^ 
X  ^ 

oo  r 

M  O' 

.£  “  p 

13  ?  S 

c  E  <u 
v  %  <- 
£  £  “ 
a  g< 

««  be 


X)  03 

£  c 

^  <s 

N  15 

w  c 

03  •- 

•  2  c 
>  o 
0)  U 

CD  w 

2  ^ 
W  •  -X 

03  X 
03  c 

S  I 

oS 


J  I 

£  N 

03  w 

N  C 

^  o 


03 


C 

O  - 

x  c 

C3  ^ 

c  £ 

03  J> 

I  & 

3  03 

m  S 

03 

CO  *C 
03  d 

.2  ci 
»-  x 
w  W 
S-  js  ^ 

X  (/)  N 
W  X 
X  c 

•Snz 

*3  u 

03  h  - 
^  00 
03  ^  o 


be  u 

C  03 

=3  M 
5  3 

c  ^ 
£  £ 
«  03 

03  >• 

S° 

•7  03 

2  x 
o  C 

03  . 

be  X' 
c  Xr 
2  oo 

J-  On 
0)  « 
X 

W 


00 

be  o 

C  M 

1  C 
£  « 

£  £ 

”  CL) 


_  be 

03 
03 
u  ^  ^ 
03  hr  03 

03  Jir  u 

|ls 

Z  u  3 

U  c 

<*-  £  •« 

°  §  c 

03  C  O 

bex  U 
g  c  X 
-c  (j  .S3 

w 


oo 

O' 


00 

N 


X 

cd 

03 

3 

d 


8  £ 

£  £ 

3  03 

c  £ 

'2  M 

o  < 
u 

'ft  £ 

.  —  cd 
X  3 

£  .£ 
ra  Pi 
N  § 


U 


C/3 


£ 

5s  ^,2 

03  S3 


03  qj 
>  O 


03  d 

-£  CD 

be 

C  CS 

X  0) 
"O  ^ 

§  > 

lc 

U  03 
03  X 

■5  H 


00 

O' 

O' 

00 


3 

d 


cd  c 

Cd  | 
£  N 
cd 

N  c 

c  x 

o 


cd 

■4— > 

c 

03 
£  § 
ii 

a  3 
Cl  CD 

Cfi  £ 


cd 


- 


cd 


cd 

z  a 

w  X 
Cl  DJ 
X  . 


X  ■£  ® 
X  ffl  2 
& 

xh  - 

*-*  w  00 

be  vo  O' 


^  oo 

C  On 
03  M 

£ 

cd 


03 

X 


C  50 
§  8 
£  m 

03  <3, 
03 

l— 

be  O) 
dr  cj 
<  C 


o  03 

X  CJ 

2  c 


cd  _ 
O  3  g 

CU  C  O 

be  X  d 
^  c 
cd  o  O 

-C  rj  -2 

cj  X-  X 
x  w  ^ 
W 


INTERNATIONAL  LAW  1987 


649 


III.  United  Kingdom  Legislation  During  1  987  Concerning 
Matters  of  International  Law1 

Channel  Tunnel  Act  (1987  c.  53)  provides  for  the  construction  and 
operation  of  a  tunnel  rail  link  under  the  English  Channel  between  the  UK  and 
France  in  accordance  with  the  Treaty  between  the  UK  and  France  of  12 
February  1986.  Part  III  of  the  Act  provides  inter  aha  for  the  incorporation  of 
part  of  the  tunnel  system  into  the  L'K  and  for  the  application  and  enforcement 
of  law  therein.  (See  UKMIL  1986,  p.  585.) 

The  Diplomatic  and  Consular  Premises  Act  (1987  c.  46)  provides  for  the 
acquisition  and  loss  by  land  of  diplomatic  or  consular  status.  It  gives  the 
Secretary  of  State  power  to  vest  former  diplomatic  or  consular  premises  in 
himself  and  imposes  on  him  a  duty  to  sell  such  land.  It  amends  Schedule  1  to 
the  Diplomatic  Privileges  Act  1964  to  include  Article  45  of  the  Vienna 
Convention  on  Diplomatic  Relations  1961,  and  Schedule  1  to  the  Consular 
Relations  Act  1968  to  include  Articles  27  and  59  of  the  Vienna  Convention  on 
Consular  Relations  1963.  (See  Part  Five:  IV.,  above.) 

The  Immigration  (Carriers’  Liability)  Act  (1987  c.  24)  requires  carriers  to 
make  payments  to  the  Secretary  of  State  in  respect  of  passengers  brought  by 
them  to  the  L  K  without  proper  documents. 

The  Irish  Sailors  and  Soldiers  Land  Trust  Act  (1987  c.  48)  provides  for  the 
distribution  of  the  surplus  funds  of  the  Irish  Sailors  and  Soldiers  Land  Trust 
and  its  division  between  the  LTK  and  the  Republic  of  Ireland,  and  makes 
provision  for  the  winding  up  and  dissolution  of  the  Trust.  (See  Part  Three:  II. 
D.  2,  above.) 

The  Petroleum  Act  (1987  c.  12),  inter  alia ,  makes  provision  in  respect  of  the 
abandonment  of  offshore  installations  and  submarine  pipelines  and  in  respect 
of  safety  zones  around  offshore  installations.  It  applies  to  tidal  waters  and  parts 
of  the  sea  in  or  adjacent  to  the  UK  up  to  the  seaward  limits  of  the  territorial 
sea,  and  to  waters  in  an  area  designated  under  Section  1  (7)  of  the  Continental 
Shelf  Act  1964.  (See  Part  Nine:  VIII.,  above.) 

The  Recognition  of  Trusts  Act  (1987  c.  14)  gives  the  force  of  law  to  certain 
provisions  of  the  Convention  on  the  Law  Applicable  to  Trusts  and  on  Their 
Recognition  which  was  adopted  in  draft  by  the  Hague  Conference  on  Private 
International  Law  on  20  October  1984,  so  as  to  enable  the  UK  to  ratify  the 
Convention. 

The  Territorial  Sea  Act  (1987  c.  49)  provides  for  the  extension  of  the  territorial 
sea  adjacent  to  the  UK  to  twelve  nautical  miles  from  baselines  established  by 
Her  Majesty  by  Order  in  Council,  or  to  such  other  line  as  may  be  specified  by 
Her  Majesty  by  Order  in  Council.  (See  Part  Nine:  I.  A.  and  B.,  above.) 


Compiled  by  C.  A.  Hopkins. 
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Abuse  of  rights,  122-3,  132 
Acquiescence,  25,  64-5,  13 1,  258-9,  276,  277 
Acquired  rights:  see  Conflict  of  laws,  subheading 
property 

Act  of  State  doctrine,  154,  168,  179-80,  182,  189, 
21 1,  217,  232,  234-50,  306,  332,  340,  441, 
444 

English  doctrine,  249-50,  340,  441,  444 
Hickenlooper  Amendment,  237,  244-7,  250 
US  doctrine,  211,  217,  235-47,  249,  250,  306, 
332,  34° 

Afghanistan,  514,  522,  539,  630-1 
human  rights  in,  539 
intervention  in,  630-1 
self-determination  in,  522 
UK  relations  with,  514 
Aggression,  definition  of,  50,  59 
Air  space,  596,  610:  see  also  Telecommunications 
above  continental  shelf,  nature  of,  610 
above  territorial  sea,  sovereignty  over,  596 
Aircraft,  property  rights  in,  187-8 
Aliens,  treatment  of:  see  State  responsibility 
Angola,  intervention  in,  631 
Antarctica,  584-5,  591-2 

Antarctic  Treaty  (1959),  584,  592 
British  Antarctic  Territory,  sovereignty  over, 
584-5.  591-2 

Anti-trust  jurisdiction  and  legislation,  152,  240, 
244.  323-4.  59° 

Apartheid:  see  Human  rights,  subheading  dis¬ 
crimination 

Arbitration,  12-13,  265-7,  620,  623-4,  629 
Armed  conflict:  see  War  and  armed  conflict 
Asylum,  18,  429,  431,  432,  433-4,  435,  437, 
532-3:  see  also  Refugees 

Bankruptcy:  see  Conflict  of  Laws 
Berlin,  579-81,  586-8 

application  of  treaties  to,  579-81 
concurrent  jurisdiction  in,  586-8 
Boundaries:  see  Frontiers 

British  Antarctic  Territory,  sovereignty  over, 
584-5,  591-2 

British  Indian  Ocean  Territory,  sovereignty 
over,  585 

Cambodia,  intervention  in,  629-30 
Canadian  archipelago,  sovereignty  over,  586 
Channel  fixed  link,  593,  629,  649 
China,  Claims  Agreement  between  UK  and 
(1987),  624-7 

Citizenship:  see  Nationality  and  citizenship 
Coercion,  629-33 

collective  measures  outside  UN,  632-3 


UN  measures,  631,  632 
unilateral  acts,  629-32 

Comity,  158,  211-12,  304,  305-7,  308-10, 
315-37,  338,  342,  344,  345,  346-7,  444,  524 
Common  heritage  of  mankind,  81, 271 , 272,  273, 
275-7,  279,  281,  282,  291,  292,  293 
Conciliation,  357-8,  578 
Conflict  of  laws,  15 1-252,  303-47,  649 

bankruptcy,  recognition  of  foreign  decrees  of, 
192,  212,  303-47 

Bankruptcy  Reform  Act  1978  (US),  307, 
308-23,  325,  326-7,  328,  329-38,  343, 
345-6 

comity,  212,  304,  305-7,  308-10,  315-37, 

338,  342,  344.  345,  346-7 
critical  date,  338-43 

domestic  law,  violation  of,  306,  315,  317, 
322,  325,  327,  333 
equity,  314,  317,  319,  331,  337 
jurisdiction,  305,  318-20,  322,  331,  333, 

334,  337,  342-3,  344,  345 
par  conditio  creditorum,  304-5,  308-9,  31 1, 
314,  318,  319,  334,  336,  338,  346-7 
pluralism,  303-7,  308,  314,  329,  335,  336 
public  policy,  306,  310-11,  315,  317,  322, 
324,  325,  327,  333-4,  337,  339,  344,  345, 
346 

reciprocity,  305-7,  308,  323,  324,  327-8, 

33L  334,  345-6 
renvoi ,  192 

Second  Restatement,  Conflict  of  Laws  pro¬ 
posals,  344-6 

Uniform  Recognition  of  Foreign  Country 
Money  Judgments  Act,  343-4 
universalism,  303-5,  307,  308,  314,  319, 
320-1,  322,  329,  335,  336,  338,  346-7 
contractual  rights,  recognition  of,  169-72,  224, 
240 

critical  date,  338-43 
depeqage,  190,  337 

divorce,  recognition  of  foreign,  217,  248 
judgments,  recognition  of  foreign,  343-6:  see 
also  subheadings  bankruptcy  and  divorce, 
above 

lex  situs  rule,  15 1-252:  see  also  subheading 
property,  below 

act  of  State  and,  154,  168,  179-80,  182,  189, 
21 1,  217,  232,  234-50 
application  of  relevant  law,  184-92,  251 
definition  of  rule,  163-6,  251 
determination  of  relevant  law,  174-84 
determination  of  situs,  195-200 
doctrinal  basis  of,  166-9,  252 
equitable  interests,  recognition  of,  204-8 
extent  of  recognition  required,  201-8,  251 
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Conflict  of  laws  ( cont .): 
lex  situs  rule  (cont.): 

extra-territorial  application  of  relevant  law, 
185-6,  188,  1 9 1 ,  192-5,  206,  208,  210-12, 
220,  223,  224,  236,  237,  246,  248,  251 
‘Morelli  principle’,  155-62,  167-8,  170,  175, 
201,  202,  206,  214,  216,  224,  226,  229, 
231,  240,  251 

public  policy  and,  164,  169,  206,  212,  219- 
234,  235-6,  243,  245,  246,  251 
recognition  of  governments  and,  213-19, 
227-8,  247 

retrospectivity  and,  208-10 
marriage,  recognition  of  foreign,  153,  217 
penal,  public  and  revenue  laws,  recognition 
and  enforcement  of,  210,  212,  248,  339 
proof  of  foreign  law,  175-8 
property,  151-252:  see  also  subheading  lex  situs 
rule,  above 

debts,  situs  of,  196-200 

definition  of  in  international  law,  154,  155  — 
162,  169-72,  178,  190,  205-7,  218,  234, 
251 

immovable,  158,  165 

intangible,  156-8,  161-2,  170-2,  189,  196- 
200,  224,  240,  246,  251 
‘most  significant  relationship’  principle, 
166,  252 

movable,  151-252  passim 
succession  to  movables,  19 1-2 
public  policy:  see  subheadings  bankruptcy  and 
lex  situs  rule,  above 
Recognition  of  Trusts  Act  1987,  649 
renvoi ,  190-2 
torts,  252,  341-2 

Consular  relations,  17-18,  20,  540-2,  560,  561, 
567-8,  570-1,  619,  622,  649 
Consular  Relations  Act  1968,  649 
Diplomatic  and  Consular  Premises  Act  1987, 
540-2,  649 

functions  of  consular  agents,  619 
immunities  and  privileges  of  consular  agents, 
17-18,  20,  540-2,  560,  567-8,  570-1 
abuses  of,  567-8 

agents,  inviolability  of,  17-18,  20 
bags,  consular,  570-1 
couriers,  consular,  570 
criminal  jurisdiction,  560 
premises,  inviolability  of,  17-18,  20,  541 
premises,  status  of,  540-2 
protection,  consular:  see  State  responsibility 
protection  of  consular  agents,  duty  of,  17-18, 
20,  567 

Vienna  Convention  on  (1963),  17,  560,  561, 
570,  619,  622 

Continental  shelf,  27-30,  31,  34,  271-302,  604- 
610,  649 

access  rights  in,  278-9 

Commission  on  the  Limits  of,  289-91,  294 

Continental  Shelf  Act  1964,  604,  608,  649 


delimitation  of,  27-30,  31,  34,  271-302,  608 
adjacency  criterion,  272-5 
adjacent  States,  between,  27-30,  34,  275, 
288,  298 

continental  margin  criterion,  274-5,  279- 
283,  284,  285-7,  295-8 
customary  law,  31,  34,  272-5,  280,  294-9 
discontinuities,  effect  of,  288-9 
distance  criterion,  30,  279,  280-1, 282,  283- 

285,  294-5,  296,  299-302,  608 
exploitability  criterion,  272-5,  276-7,  280, 

298 

ILC  work  on,  34,  273-5,  288-9 
minimum  200-mile  entitlement,  30,  279, 
281,  282,  284-5,  294-5,  296,  300 
natural  prolongation  criterion,  30,  274-5, 
279-81,  283,  284-5,  286-9,  295,  608 
OAU  discussions,  283-4 
opposite  States,  between,  29-30,  288,  298 
outer  limit,  271-302 
overall  limit,  284 

UNCLOS  III  discussions,  271-2,  275-84, 
299-302 

Geneva  Convention  on  (1958),  34,  272-5,  277, 
280,  298,  605,  607-9 
installations,  abandonment  of,  604-8 
jurisdiction  over,  610 

landlocked  and  geographically  disadvantaged 
States  and,  271-302 
Petroleum  Act  1987,  604-9,  649 
revenue-sharing,  281,  282,  291-4,  297,  298-9 
sovereign  rights  in,  272,  274,  277,  279,  280, 

286,  294 

Truman  Proclamation  (1945),  276 
UN  Law  of  the  Sea  Convention  (1982)  pro¬ 
visions  on,  272,  277,  284-94,  296-7,  299, 
301,  605-6,  607,  608,  609 
Contracts:  see  Conflict  of  Laws 
Customary  international  law,  5,  13,  14,  31-8, 
68-77,  84,  85,  86,  87,  88,  89-90,  92,  93, 
101-2,  129,  132,  133-4,  140,  184,  225-34, 
267-9,  294,  296-7,  606,  612-13 
breach,  consequences  of,  184,  225-34 
consensus  of  States,  31,  35-8 
General  Assembly  resolutions  and,  5,  13,  68- 
77.  84,  85,  86,  87,  88,  89-90,  92,  101-2,  129, 
132,  133-4.  140 

‘instant  custom’,  71,  75-6,  87,  89-90,  140 
opinio  juris,  13,  14,  31-2,  35.  74-6,  85,  86,  101, 
140,  234 

organizations,  practice  of  international,  31, 
133-4 

special  custom,  76 

State  practice,  31-2,  35-6,  37,  72-4,  75,  76,  85, 
86,  87,  1  o  1 ,  133,  234 

treaties,  relationship  to,  31,  32-8,  73,  93, 
267-9,  294,  296-7,  606,  612-13 
Cyprus,  349-50,  354,  513,  514-15,  583 
British  sovereign  bases  in,  583 
human  rights  in,  349-50,  354 
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non-recognition  of  ‘Turkish  Republic’  of 
Northern,  514-15 
recognition  of  Republic  of,  513 
Czechoslovakia,  human  rights  in,  534 

Decolonization,  4-6,  44,  48,  81-2,  90,  m-12, 
134,  I3S,  136 
Defamation,  438-47 
Deportation,  431,  460-3 
Diego  Garcia,  sovereignty  over,  585 
Diplomatic  relations,  17-18,  20,  62,  68,  196,  428, 
429,  438-47-  540-2,  546-71,  649 
asylum,  diplomatic,  18 

Diplomatic  and  Consular  Premises  Act  1987, 
540-2,  649 

Diplomatic  Privileges  Act  1964,  428,  440, 
444-5,  446-7,  541,  549-58,  568,  569,  649 
diplomatic  status,  determination  of,  542 
immunities  and  privileges  of  diplomatic 
agents,  17-18,  20,  196,  438-47,  540-2, 

546-71 

abuses  of,  560,  561-8 

agents,  inviolability  of,  17-18,  20,  560-2, 

563,  569 

archives,  inviolability  of,  438-47 
bags,  diplomatic,  548-9,  566,  570-1 
civil  jurisdiction,  559,  562,  568,  569 
classification  of  persons  entitled  to,  546, 
550-1,  568-9 
couriers,  diplomatic,  570 
criminal  jurisdiction,  546,  558-9,  562,  563, 

564- 6,  568,  569 

customs  duties,  551,  552,  555-6 
embassy  documents,  privilege  in  defama¬ 
tion  actions  for,  438-44 
immigration  control,  551 
motor  cars,  licensing  and  use  of,  551-2,  559, 

565- 6 

premises,  inviolability  of,  17-18,  20,  541 
premises,  status  of,  196,  540-2 
rates,  541,  551,  556-8 
stamp  duty,  552-3 
taxation,  551,  552,  553-5,  568 
waiver  of,  438,  443,  444,  445"7,  546-8,  558, 
564-5 

Internationally  Protected  Persons,  Conven¬ 
tion  on  the  Prevention  and  Punishment  of 
Crimes  against  (1973),  68 
justiciability  of  internal  affairs  of  foreign 
embassy  or  State,  429,  440-5 
persona  non  grata,  declaration  as,  18,  547, 
558-9,  564 

protection,  diplomatic:  see  State  responsibility 
protection  of  diplomatic  agents,  duty  of,  17- 
18,  20,  567 
termination  of,  18 

Vienna  Convention  on  (1961),  17,  62,  439-41, 
442,  443,  444-5,  446,  447,  54i,  546, 
548-58,  560-1,  562,  563,  566-7,  568,  569, 
57°,  649 


Discrimination:  see  Human  rights 
Disputes,  settlement  of,  1,  12-13,  22-3,  108-10, 
265-7,  291,  339,  351,  355,  356-8,  4i3->5, 
423,  424,  578,  620,  623-7,  629:  see  also 
International  Court  of  Justice 
arbitration,  12-13,  265-7,  620,  623-4,  629 
claims,  procedure  for  settlement  of,  623-7 
conciliation,  357-8,  578 
definition  of  a  legal  dispute,  339,  356 
International  Court  of  Justice,  role  of,  1,  22-3, 
356-7 

justiciability  of  international  disputes  in 
municipal  law,  413-15,  423,  424 
negotiation,  357,  413 

obligation  to  settle  by  peaceful  means,  108, 
291,  351,  355,  356 
UN,  role  of,  22,  108-10 
Divorce:  see  Conflict  of  laws 
Domestic  jurisdiction,  3-4,  182-3,  512 

Economic  order,  new  international,  293 
Environment,  protection  of,  613 
Equity,  27-30,  36,  80,  85,  177,  204-8,  292,  293, 
294,  299,  314,  317,  319,  331,  337,  414,  420, 
493,  495,  618 

Estoppel,  60,  65,  123,  1 3 1 ,  140,  177,  180-2,  248, 
276 

European  Commission  of  Human  Rights:  see 
Human  rights 

European  Communities,  43,  257,  264,  506,  610- 
61 1,  615 

common  fisheries  policy,  610-11,  615 
Community  treaties,  effect  of,  506 
ECSC,  effect  of  recommendations  of  High 
Authority  of,  43 

European  Communities  Act  1972,  506 
Rome,  Treaty  of,  264 
treaty-making  practice  of,  257,  264 
European  Convention  on  Human  Rights:  see 
Human  rights 

European  Court  of  Human  Rights:  see  Human 
rights 

Exclusive  economic  zone,  29-30,  35-6,  37,  279, 
283,  286,  294-5,  299,  61 1 
concept  of,  29-30,  35-6,  37,  294-5,  299 
delimitation  of,  279,  283,  286,  294-5 
rights  in,  279,  286,  295,  61 1 
Exclusive  fishery  zone:  see  Fisheries 
Expropriation  and  nationalization,  15 1-252 
passim,  617-18,  620:  see  also  Conflict  of  laws, 
subheading  lex  situs  rule 
act  of  State  and,  154,  168,  179-80,  182,  189, 
21 1,  217,  232,  234-50 

compensation,  entitlement  to,  154,  155,  159, 
1 6 1 ,  163,  166,  173,  190,  1 9 1 ,  193,  211,  216, 
221,  230,  232,  233,  239,  245,  250,  617-18, 
620 

compensation,  measure  of,  154,  159,  203,  232, 
617-18 

definition  of,  172-4,  175 
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Expropriation  and  nationalization  ( cont .): 
discriminatory,  225-6 

possession,  requirement  of  for  title,  188-90 
restitution,  230-2,  233 

State  responsibility  for,  169-70,  172-4,  175, 
180,  182,  193-5,  201-19,  221,  226,  227, 
230-3.  234,  617-18,  620 
Extradition,  447-54,  460-3 

deportation,  relationship  to,  460-3 
double  criminality,  453-4 

evidence,  admissibility  and  sufficiency  of, 
447-54 

Extradition  Act  1870,  447,  451-2 
UK/Belgium  Treaty  1901,  447-54 

Falkland  Islands,  520-1,  584,  585-6,  630-1,  638 
invasion  of,  586,  630-1,  638 
self-determination  in,  520-1 
sovereignty  over,  584,  585-6 
Fiji,  514,  526 

lapse  in  Commonwealth  membership  of,  526 
status  of,  514 

Fisheries,  28-9,  35,  610-11,  612,  614-15 

European  Communities  common  fisheries 
policy,  610-1 1,615 

exclusive  fishery  zone,  28-9,  35,  610-11,  612 
concept  of,  35 

delimitation  of,  28-9,  610-11,  612 
preferential  fishing  rights,  35 
registration  of  fishing  vessels,  614-15 
Force,  limits  on  use  of,  13-14,  21,  32,  42,  220, 
227,  350-1,  511-12:  see  also  Self-defence 
Forces,  visiting,  542-6,  587,  588 
bases,  use  of,  542-6 
jurisdiction  over,  542-3,  587,  588 
Frontiers,  delimitation  of,  23,  24-7,  196,  240-1, 

583 

General  principles  of  law,  78-82,  85-6,  87,  88-9, 
92,  93,  102,  140,  141,  177,  187 
Genocide,  21,  44,  62,  78,  81 
Good  faith,  principle  of,  50-1,  60,  121-3,  132, 
138,  140,  268,  618 

Guernsey,  status  of,  455,  457-8,  516-18 

High  seas,  188,  226,  601-3 
freedom  of,  277,  601-3 
Geneva  Convention  on  (1958),  188 
piracy,  226 

pollution:  see  Pollution,  control  of 
Homelands,  status  of  South  African,  515 
Hong  Kong,  status  of,  515-16 
Human  rights,  3-5,  21,  49-51.  52,  67,  70-1,  79, 
88-9,  1 17,  118-19,  1 22,  134,  136,  137, 
140,  152-3,  183,  201,  202,  225,  226, 
349-59,  437,  455-95,  5°5,  507-10,  519- 
522,  534-40,  582,  632-3 
African  Charter  of  Human  and  Peoples’ 
Rights  (1981),  1 19,  467,  538 


American  Convention  on  Human  Rights 
(1969),  1 19,  467 

armed  conflict,  in:  see  War  and  armed  conflict 
assembly,  freedom  of,  355,  509,  519 
Civil  and  Political  Rights,  International  Cove¬ 
nant  on  (1966),  1 1 8,  351,  467,  519,  521, 
535-6,  537,  539 
derogations  from  treaties,  351 
detention,  right  to  decision  of  lawfulness  of, 
470,  472-3 

discrimination,  freedom  from,  3-5,  21,  81-2, 
1 14,  134,  137,  225-6,  241,  349,  352-3, 
355,  457,  464,  469,  473,  475,  539,  632-3 
apartheid ,  4-5,  82,  1 14,  134,  137,  241,  349, 
352-3,  539,  632-3 

financial  means,  on  grounds  of,  464 
language,  on  grounds  of,  355,  469 
race,  on  grounds  of,  3-5,  21,  81-2,  1 14,  134, 
137,  225-6,  241,  349,  352-3,  355,  539, 

632-3 

religion,  on  grounds  of,  355,  539 
sex,  on  grounds  of,  355 
Economic,  Social  and  Cultural  Rights,  Com¬ 
mittee  on,  536,  537 

Economic,  Social  and  Cultural  Rights,  Inter¬ 
national  Covenant  on  (1966),  118,  519, 
535-6,  537,  539 

elections,  duty  to  hold  free,  466-70,  519 
European  Commission  of  Human  Rights,  con¬ 
ciliation  by,  357-8 

European  Convention  on  Human  Rights 
(1950)  and  Protocols,  118-19,  183,  201, 
202,  351,  356,  359,  455-95,  505,  507-10, 
538,  539,  54° 

‘civil  rights  and  obligations’  (Art.  6(1)), 
meaning  of,  488-9 

Committee  of  Ministers  of  Council  of 
Europe,  role  of,  359 

domestic  remedies,  exhaustion  of,  462,  492, 
509 

effective  remedy  before  a  national  authority, 
right  to,  478-9 

‘friendly  settlement’  (Art.  28  and  Rules  of 
Court),  357-8,  483,  495 
implementation  in  UK  law,  question  of, 
505,  507-10 

‘in  accordance  with  law’  (Art.  8(2)),  mean¬ 
ing  of,  457,  476-7 

‘independent  and  impartial  tribunal’  (Art. 

6(1)),  meaning  of,  479-80 
individual  petition,  right  of,  467,  492,  505, 

507-8,  538,  54° 

‘just  satisfaction’  (Art.  50),  460,  462,  465, 
482,  484,  488,  489-90,  493-5 
‘lawful  arrest  or  detention’  (Art.  5(1)), 
meaning  of,  460-2 

‘lawful  detention  after  conviction  by  a  com¬ 
petent  court’  (Art.  5(1)),  meaning  of, 
471-2,  474-5 

margin  of  appreciation,  468,  469,  477 
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‘necessary  in  a  democratic  society’  (Art. 

8(2)),  meaning  of,  457,  476-7 
‘reasonable  time’  (Art.  6(1)),  meaning  of, 
481-4,  487,  489 

European  Court  of  Human  Rights,  compulsory 
jurisdiction  of,  505,  507-8,  540 
European  Social  Charter  (1961),  351,  538,  582 
expression,  freedom  of,  355,  468,  478,  509,  5  1 9 
fair  and  public  hearing,  right  to,  457,  458-60, 
473-6,  479-80,  481-5,  486-90,  509 
family  life,  right  to  respect  for,  202,  463-6, 
484-6,  487-8 

home,  right  to  respect  for,  455-8 
Human  Rights  Committee,  536,  537 
innocence,  presumption  of,  490-3 
liberty  and  security  of  person,  right  to,  460-3, 
470-2,  473-6,  509,  539 
life,  right  to,  437,  509,  539 
marriage,  duty  to  recognize,  153 
marriage,  right  to,  463-6 
movement,  freedom  of,  349,  353,  354 
obligations  erga  omnes,  21 
political  issues  and,  349-59 
possessions,  right  to  peaceful  enjoyment  of, 
183,  349,  353,  354,  455,  457~8,  481 
private  life,  right  to  respect  for,  476-7 
self-determination:  see  Self-determination 
slavery,  freedom  from,  225,  226 
thought,  conscience  and  religion,  freedom  of, 
465,  519,  539 

torture,  freedom  from,  1 17,  134,  137,  353,  535, 
539 

UN,  protection  by,  3-4,  49-51,  52,  122,  140, 
350,  352-4,  519-22,  534-8,  539-4° 

UN  Commission  on  Human  Rights,  354,  538 
Universal  Declaration  of  Human  Rights 
(1948),  67,  70-1,  79,  88-9,  1 17,  118-19, 
136,  152-3,  353,  535,  537,  539,  54° 
witnesses,  right  to  examine,  458-60 

Immigration,  429-38,  532-3,  551,  649:  see  also 
Refugees 

control  of,  429-38,  532-3,  551,  649 
Immigration  Act  1971, 430,  431, 433,  434,  551 
Immigration  (Carriers'  Liability)  Act  1987, 
533,  649 

Immigration  Rules  1983,  430,  432,  434,  435, 
437 

Immunity  of  consular  agents:  see  Consular  rela¬ 
tions 

Immunity  of  diplomatic  agents:  see  Diplomatic 
relations 

Immunity  of  international  organizations,  400-6, 
407,  410,  412,  415-18,  420,  427-9,  522-6:  see 
also  International  Tin  Council 
Immunity  of  States,  190,  193,231,234-5,238-9, 
240,  243-4,  247-8,  401-5,  406,  571-3 
absolute,  402-3,  573 
acts  jure  imperii ,  247-8 
agents  and  agencies  of  State,  238-9,  572 
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Brussels  Convention  on  Immunity  of  State- 
Owned  Ships  (1926),  571-2 
contract,  193,  240,  243-4,  572~3 
European  Convention  on  (1972),  404,  571-2 
international  and  municipal  law,  relationship 
between,  234-5 
property,  190,  231,  243-4 
restrictive,  403,  572-3 
taxation,  573 
tort,  238-9 

UK  State  Immunity  Act  1978,  403,  404,  406, 
571-2 

US  Foreign  Sovereign  Immunities  Act  1976, 

23 1,  244 

waiver  of,  401-5,  573 

Immunity  of  visiting  forces,  542-3,  587,  588 
Independence,  25-6,  90,  15 1-2,  238,  402,  529, 
530-1:  see  also  Decolonization;  Self-deter¬ 
mination;  Sovereignty 
Individuals,  20-1,  628-9 

criminal  responsibility  of,  628 
imputability  to  States  of  acts  of,  20-1,  628-9 
Innocent  passage,  right  of,  8,  16-17,  596-601, 
603 

Internal  waters,  599 

International  Civil  Aviation  Organization,  effect 
of  recommendations  of  organs  of,  42,  43 
International  Court  of  Justice,  1-38,  46,  47, 
48-9,  68,  72,  78,  80,  82,  83,  84-5,  90,  91, 
93,  96,  97,  101,  102,  136,  141, 230,  266-7, 
356-7,  578,  629 

advisory  opinions,  1-2,  47,  48-9,  266-7 
nature  and  effect  of,  1-2,  267 
requests  for,  47,  48-9,  266-7 
disputes,  role  in  settlement  of,  1,  22-3,  356-7 
judges,  election  of,  47 
jurisdiction,  8-9,  11-12,  19,  578,  629 
compulsory,  8,  11-12,  578 
consent  as  basis  of,  19,  629 
treaties  as  basis  of,  8-9 
jurisprudence  and  work  of,  1947-86,  1-38 
Statute,  46,  47,  68,  72,  78,  80,  82,  83,  84-5,  90, 
9i,  93,  96,  97,  !Oi,  >02,  136,  141,  230 
Art.  8:  47 
Art.  36:  230 

Art.  38:  46,  68,  72,  78,  80,  82,  83,  84-5,  90, 
9L  93,  96,  97,  101,  102,  136,  141 
International  Fund  for  Ireland,  functions, 
immunities  and  privileges  of,  522-3 
International  Labour  Organization,  7,  42,  43 
Administrative  Tribunal,  7 
Constitution,  42,  43 

effect  of  recommendations  of  organs  of,  42,  43 
International  law,  7-23,  31-8,  45-105,  136,  142 
ICJ’s  contribution  to  progressive  develop¬ 
ment  of,  7-23,  136 

municipal  law,  relationship  to:  see  Municipal 
law 

private:  see  Conflict  of  laws 
sources  of,  31-8,  45-105,  142 
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International  Law  Commission,  22,  34,  71-2, 
83-4,  165,  253-5,  257.  259.  260,  261,  263-6, 
273-5,  288-9 

continental  shelf,  work  on,  34,  273-5,  288-9 
functions  of,  71-2,  83-4 
State  responsibility,  work  on,  22 
State  succession,  work  on,  165 
treaties,  work  on,  253-5,  257,  259,  260,  261, 
263-6 

International  organizations:  see  Organizations, 
international 

International  Tin  Council,  399-429,  523-4 
examination  on  extent  and  location  of  assets, 
liability  to,  424-9 

Headquarters  Agreement  (1972),  399-406, 

41 1,  412,  413,  416,  417 

immunities  and  privileges  of,  400-6,  407,  410, 

412,  41S-18,  420,  427-9,  523-4 
adjudicative  jurisdiction,  400,  407,  415-18, 

425 

arbitral  awards,  enforcement  of,  416-18, 
420,  428,  429 

archives,  inviolability  of,  412,  428,  523-4 
enforcement  jurisdiction,  400,  416-18,  420, 
428,  429 

officers,  427-9,  523-4 
premises,  inviolability  of,  412 
taxation,  410 
waiver  of,  400-6,  417 

International  Tin  Agreement  (Sixth)  (1981), 
399,  407-8,  410,  411,  413,  415,  422-4 
International  Tin  Council  (Immunities  and 
Privileges)  Order  1972,  400-6,  408,  409- 
410,  413,  415-17,  419,  420,  425-8 
member  States,  liability  for  ITC’s  debts  of, 

406,  407,  409,  41a -1 5,  419-24 
personality  and  status  in  international  law, 

407,  412-13,  424 

personality  and  status  in  UK  law,  399-400, 
403,  406-15,  418-19,  421-2,  425-7 
proper  law  of,  412-13,  414,  421-4,  426 
receivership  of  assets,  liability  to,  418-24 
winding-up,  liability  to,  406-18 
Internationally  Protected  Persons,  Convention 
on  the  Prevention  and  Punishment  of  Crimes 
against  (1973),  68 
Intervention,  14,  32,  628-31 
Investments,  treaties  for  the  promotion  and 
protection  of,  507,  617-18,  620-2,  623-4 
Iran,  human  rights  in,  534,  539 
Iran/Iraq,  conflict  between,  601-3,  637-9 
Israel,  military  occupation  of  territories  by,  349, 
353-4,  512,  633-4 

Italian  colonies,  UN  resolutions  on,  61-2,  100, 

1 10,  1 12 

Jerusalem,  status  of,  633-4 

Judicial  decisions  as  a  source  of  international 
law,  83-4,  87,  102-3,  136 
Jurisdiction,  3-4,  152,  155,  156,  162,  182-3,  240, 


244,  306,  323-4,  332-3,  512,  542-3,  583-91, 
616:  see  also  Conflict  of  laws 
anti-trust,  152,  240,  244,  323-4,  590 
concurrent,  586-8 
diversity  of  citizenship,  306,  332-3 
domestic,  3-4,  182-3,  512 
export  and  re-export  controls,  589-90 
extra-territorial,  152,  156,  162,  589-91 
forces,  over  visiting,  542-3,  587,  588 
limits  of,  1 52,  324 

Protection  of  Trading  Interests  Act  1980, 
589-90 

ships,  over,  616 
territorial,  155,  583-91 

Jus  cogens,  57,  81-2,  86,  89,  93,  141,  182,  225-7, 
233-4 

Landlocked  and  geographically  disadvantaged 
States:  see  Continental  shelf 
League  of  Nations,  42,  66 
Covenant,  42,  66 

effect  of  recommendations  of  Council  and 
Assembly,  42 

mandates:  see  Mandates;  Namibia 
Lebanon,  human  rights  in  and  military  occupa¬ 
tion  of,  349 

Liberation  movements,  status  of,  111-12,  119, 
256,  53i 

Local  remedies,  exhaustion  of,  21,  168,  1 8 1 , 205 , 
208,  462,  492,  509,  622 

Malvinas:  see  Falkland  Islands 
Mandates,  3,  4-5,  8-9,  51,  66,  94-5,  no:  see  also 
Namibia;  Palestine 
character  of,  8-9 
obligations  of  mandatory,  3,  4-5 
termination  of,  4-5,  9,  51,  66 
UN  responsibility  for,  94-5,  no 
Marion  Island,  status  of,  585,  592 
Marriage:  see  Conflict  of  laws 
Micronesia,  self-government  in,  530-1 
Municipal  law,  relationship  of  international  law 
to,  1 5 1-252  passim ,  399-454  passim,  504- 
510,  574,  609:  see  also  Conflict  of  laws, 
subheading  lex  situs  rule 
customary  international  law,  effect  of,  405 
justiciability  of  internal  affairs  of  foreign 
embassy  or  State,  429,  440-5 
justiciability  of  international  disputes  or  trans¬ 
actions,  413-15,  423,  424 
personality  of  international  organizations, 
399-400,  403,  406-15,  418-19,  421-2, 
425-7 

presumption  of  consistency,  246,  401-2,  404, 
405,  41 1  -1 3,  416 

treaties,  182-4,  227,  242,  407-8,  414-15,  421, 
422-3,  424,  436-7,  448-54,  504-10,  574, 
609 

conflict  with  municipal  law,  182-4,  227,  242 
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effect  of,  407-8,  414-15,  421,  422-3,  424, 
506 

implementation  of,  504-10,  574,  609 
interpretation  of  by  English  courts,  436-7, 
448-54 

Namibia,  3,  4-5,  8-9,  51,  66,  83,  94-5,  109,  1 1 1, 
H2-13,  135,  268,  519,  528-30 
character  of  mandate,  8-9,  268 
obligations  of  mandatory,  3,  4-5 
self-determination  in,  519,  528-9 
termination  of  mandate,  4-5,  9,  51,  66 
UN  resolutions  on  and  responsibility  for,  4-5, 
9,  51,  66,  83,  94-5,  109,  hi,  112-13,  135, 
268,  528-30 

Nationality  and  citizenship,  18-19,  153,  154, 
182-3,  227-8,  240,  241,  248,  252,  531-2, 
533.  550,  551,  613-15,  621-2 
claims,  nationality  of,  18-19,  621-2:  see  also 
State  responsibility,  subheading  protection, 
diplomatic  and  consular 
companies,  of,  153,  621-2 
dual,  622 

individuals,  of,  18-19,  531-2,  550,  551,  621 
recognition  of,  18-19,  153,  154,  227-8,  240, 
241,  248,  252 

right  to  determine,  182-3,  227-8 
ships,  of,  613-15 
statelessness,  533 

Nationalization:  see  Expropriation  and  nation¬ 
alization 

Natural  law,  79-80 

Natural  resources,  sovereignty  over,  81,  90,  116 

Negotiation,  357,  413 

New  Caledonia,  self-determination  in,  520 

Nicaragua,  human  rights  in,  349 

Non-self-governing  territories,  455,  457-8,  515  — 
518,  519-22,  528-31:  see  also  Namibia 

Nuclear  weapons,  limits  on  possession,  testing 
and  use  of,  634-6 

Occupation,  military:  see  War  and  armed  conflict 

Organizations,  international,  2,  6-7,  31,  41-6, 
48,  51.  54.  55-6,  105-42.  253-69,  399-429, 
522-8:  see  also  under  names  of  particular 
organizations 
admission  to,  6,  109,  110 
creation  of,  48 

effect  of  acts  of,  41-6,  51,  105-42,  527 
immunities  of,  400-6,  407,  410,  412,  415-18, 
420,  427-9,  522-6:  see  also  International  Tin 
Council 

International  Organizations  Act  1968,  400, 
403,  405,  408,  409-10,  416,  524-6 
personality  in  international  law  of,  2,  407,  408, 
412-13,  424 

personality  in  municipal  law  of,  399-400,  403, 
406-15,  418-19,  421-2,  425-7 
practice  of  and  customary  international  law, 
3i,  133-4 


proper  law  of,  412-13,  414,  421-4,  426 
protection  of  staff  members  of,  7,  54,  55 
treaty-making  power  of,  55-6,  261-2 
UK  permanent  representation  in,  527 
Vienna  Convention  on  Treaties  between 
States  and  International  Organizations 
or  between  International  Organizations 
(1986),  253-69:  see  also  Treaties 
withdrawal  from,  526 

Outer  space,  65,  78,  87-8,  90,  94,  95,  581,  637 
Declaration  on  the  Exploration  and  Use  of 
Outer  Space  (1963),  65,  78,  87-8,  95 
development  of  law  relating  to,  87-8,  90,  94,  95 
Treaty  on  the  Exploration  and  Use  of  Outer 
Space  (1967),  581,  637 

Pacific  Islands  Trust  Territory,  self-government 
in,  530-1 

Palestine,  94,  110,  111,  135,  349,  353-4,  531 
human  rights  in,  349,  353-4 
military  occupation  of,  349,  353-4 
Palestine  Liberation  Organization,  in,  531 
observer  status  at  UN  of,  1 1 1 
representation  in  UK  and  status  of,  531 
UN  resolutions  on  and  responsibility  for,  94, 
no,  135,  353-4 

Passage,  right  of  innocent,  8,  16-17,  596-601, 
603 

Piracy,  226 

Pollution,  control  of,  507,  593,  598,  599,  603-4, 
606-7,  610 

Ports:  see  Internal  waters 

Portuguese  colonies,  UN  resolutions  on,  111, 
1 35 

Positivism,  92,  103 

Prerogative,  royal,  249,  413,  592,  593 

Property:  see  Conflict  of  laws 

Protectorates,  4 

Publicists,  teachings  of,  as  source  of  international 
law,  83-4,  87,  102-3,  136 

Recognition,  5,  18-19,  110-11,  153,  154,  196, 
213-19,  227-8,  240,  241,  247,  248,  252, 
339-40.  512-15,  548 
collective,  110-11 

de  facto  and  de  jure,  216,  218,  227-8,  340,  513 
foreign  law,  of:  see  Conflict  of  laws 
governments,  of,  110-11,  213-19,  227-8,  247, 
339-40,  513-14 

nationality,  of,  18-19,  153,  154,  227-8,  240, 
241,  248,  252 

non-recognition,  5,  514-15 
retroactivity  of,  215-16,  218,  340 
States,  of,  110,  196,  214-15,  339-40,  512-14, 
548 

Refugees,  429-39,  532-3:  see  also  Asylum 
Geneva  Convention  on  the  Status  of  (1951), 
429-30,  432,  434-7,  532-3 
New  York  Protocol  on  the  Status  of  (1967), 
430,  434 
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Refugees  ( cont .): 

non-refoulement ,  obligation  of,  430,  435-8 
status,  determination  of,  429-34,  438,  532-3 
UN  High  Commissioner  for,  432-3,  437 

Rhodesia,  UN  resolutions  on,  135 

Rockall,  585,  594 

sovereignty  over,  585 
territorial  sea  of,  594 

Sea,  UN  Convention  on  the  Law  of  the  (1982), 
16,  17,  29,  35-8,  91,  255,  257,  272,  277, 
284-94,  296-7,  299,  301,  593,  605-6,  607,  608, 
609,  61 1,  612-13 

Sea-bed  beyond  national  jurisdiction,  274,  275- 
276,  279,  61 1,  612 

Self-defence,  3,  15,  22,  1  19-20,  221,  570,  637-8, 
639 

Self-determination,  5-6,  81-2,  352,  519-22, 
528-9,  530-1 

Ships,  187-8,  505-6,  571-2,  613-16 

Brussels  Convention  on  Immunity  of  State- 
Owned  Ships  (1926),  571-2 
carriage  of  passengers  and  luggage  by  sea, 
liability  for,  505-6 
jurisdiction  over,  616 
nationality  of,  613-15 
property  rights  in,  187-8 

Slavery:  see  Human  rights 

South  Africa,  1 14-15,  134,  135,  349,  352-3-  5 1 5, 
528,  631-2:  see  also  Namibia 
apartheid:  see  Human  rights,  subheading  dis¬ 
crimination 

homelands,  status  of,  515 
human  rights  in,  349,  352-3 
participation  in  UN  by,  1 14-15,  528 
UK  measures  against,  631-2 
UN  resolutions  on,  114,  134,  135,  352-3,  631, 
632 

South  Georgia,  sovereignty  over,  584 

South  Sandwich  Islands,  sovereignty  over,  584 

Sovereignty,  13,  14,  81, 90,  1 16,  151-2,  155,  156, 
166,  168,  182,  194,  213,  227,  238,  241,  252, 
304,  570,  583-6,  631,  633:  see  also  Inde¬ 
pendence;  Territory 

State  responsibility,  18-22,  169-70,  172-4,  175, 
176,  177,  178,  180,  182,  184,  193-5.  199. 
201-19,  220,  221,  226,  227,  230-3,  234, 
252,  404,  602,  616-29,  636-7 
claims,  procedure  for  settlement  of,  623-7 
crimes  and  delicts,  distinction  between,  22 
denial  of  justice,  for,  170,  175,  176,  178,  184, 
199,  216,  220,  404 
elements  of,  616 

expropriation,  for,  169-70,  172-4,  175,  180, 
182,  193-5,  201-19,  221,  226,  227,  230-3, 
234 

ILC  work  on,  22 
imputability,  20-1,  177,  628-9 
agents  of  the  State,  20-1,  177 
private  persons,  20-1,  628-9 


local  remedies,  exhaustion  of:  see  Local 
remedies 

minimum  standard  of  treatment,  195,  252 
obligations  erga  omnes,  21-2,  233 
protection,  diplomatic  and  consular,  18-20, 
618-22 

companies,  of,  19,  620-2 
individuals,  of,  18-19,  618-22 
shareholders,  of,  19-20 
reparation,  602,  617-18,  636-7 
State  succession,  165-6,  17 1  -2,  201-2,  205,  518  — 
519,  649 

contractual  rights,  171-2 
ILC  work  on,  165 

Irish  Sailors  and  Soldiers  Land  Trust  Act 
1987,  518-19,  649 
property  rights,  165-6,  201-2,  205 
Statelessness,  533 
States,  4,  455,  457-8,  515-18 

act  of  State:  see  Act  of  State  doctrine 
dependent,  4,  455,  457-8,  515-18:  see  also 
Non-self-governing  territories 
immunity  of:  see  Immunity  of  States 
practice  of:  see  Customary  international  law 
recognition  of:  see  Recognition 
statehood,  nature  of,  4 

Straits,  passage  through,  8,  16-17,  599-6oi,  603 
Telecommunications,  515 

Territorial  sea,  15-17,  297,  516-18,  592-601, 
610,  649 

air  space  over,  596 
bed  and  subsoil  of,  596,  598-9 
delimitation  of,  15-16,  297,  592-6,  597, 

612-13,  649 

Geneva  Convention  on  (1958),  16,  17,  596, 
597,  612-13 

innocent  passage,  right  of,  16-17,  596-601 
jurisdiction  over,  516-18,  593,  596,  598 
Territorial  Sea  Act  1987,  592-8,  599-601,  610, 
612,  649 

Territory,  4,  23-7,  196,  227-30,  240-1,  338-9, 
5 1 1 ,  583,  586,  633-4:  see  also  Sovereignty 
attribution  disputes,  23-4 
consolidation  of  title,  338 
critical  date,  338-9 

frontiers,  delimitation  of,  23,  24-7,  196,  240- 

241,  583 

illegal  annexation  or  occupation,  effect  of, 
227-30,  51 1,  633-4 
occupation,  338,  586 

occupation,  belligerent  or  military:  see  War 
and  armed  conflict 
rights  of  passage  over,  4 
uti  possidetis  juris,  principle  of,  23,  25-7 
Terrorism,  prevention  of,  521-2,  563-4 
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